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JDISl'MICT  OF  COLUMRLM,  TO  writ  \         n 

<  ■  J 

BE  IT  REMEMBERED,  that  an  the  fifth  day  of  KoTemberi  Id  the 
f*    q  X    forty-first  year  of  the  Independence  of  the  United  States  of  America,  Wil- 
^^'  ^  ^    liaiu  Craneb,  of  the  said  district;'  l^th  deppsited  in  this  office,  the  tiUe  t)f  a 
book,  the  right  whereofhe  claiu^s  as  aathor,  \n  the  words  folloving,  to  wit : 

'^  Reports  of  Cases  argacd  and  adiodged  in  the  Supreme  Court  of  the  United  States,  in 
**Feh^pary  term,  18|4  Vol.  VOL  By  Wiluam  Cranch,  Chief  Judge  of  the  Circuit 
**  Court  of  tha  district  of  Columbia.    Potius  ignofatio  jurislitigiosa  est,  quam  sdentia. 

**Cic  de  legibos,  diaL  L** 

^  In  eonformi^  to  the  act  of  the  Conmn  of  the  United  States,  intitaled  **  An  act  fi!>rthe 
encouragement  of  learning^  by  securing  the  copies  of  maps,  charts  and  b6oks,  to  the  authort 
and  proprieton  of  sacb  copies,  during  the  times  therein  mentioned." 

*      .  -  .  '  < 

G.  DENEALB, 
Clerk  of  the  District  of  Colombia. 
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•or  THE  ' 
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SUPREME  count  W  TBB  UJ^ITSD  BTATAlk 
DURING  tHi:  T^fE  OF  THi.8E 


m,'  '*'     )»y 


Honorable  John  Marsh  A£L9  Chkf  Justice. 
Honorable  Bushrob  WAstfYNoi^iJ',    "^ 
Honorable  WiluAm  Johnson, 
Honorable  BRocKAbiiSrr  LivXNG8TdN« 
Honorable  Tamum  Totfi^ 
Honorable  Gabbiei.  DuFACt^ 
Honorable  Jossta*  S^oii^, 
BiCHARD  Rush*  Esquire*  ^ttimify  OeitN^.^ 


^jlssoctofe  Jtoftcea. 


*  The  eommimoDS  of  the  honorable  G.  OmrAU  and  (he  honnrable  J.  S«omT  bear  date    - 
Noreniher  18th,  1811.  ,  ^ 

R.  Rush,  Eiq.  iras  ebrnmiMoned  u  Attorney  General  Februaiy  10th,  1814^  in  ptace 
el*  Wmiaiii  ISnknej,  Eaq.  reagned.     W 
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BRRATA* 


Fage   45   line  26,  for ''insomuch," read  ma«  mttc/i. 
6§  11,  for '' devise,'*  read  (/f«trr.  . 

32,  erase  "  Circuit."  I 

36,  for  "  Hyroai/*  read  Hyannis, 
26,  for  ^*  statute,"  read  atate, 
23,  for  *<  unnecessarily,"  read  neceaaarily*  ' 

^  27,  for  "  can  he,"  read  he  can. 
28,  for  •«  British,*'  read  Ao«rl/f . 
21,  erase  "  not." 

33,  for  "  25,  Edw.  3,  ch.  6,"  read  25,  Edw.  S,  9i.  5,  ch.  16. 

14,  for  *'  tend,"  read  intend, 

15,  for  **  amount,^  read  current* 
19,  for  "  revival,"  read  revisal* 
39,  for  "^4,"  read  29. 

9,  for  "  living,'?  read  Uvenf.  ; 

35,  after  "  being"  insert  umveraally- 
13,  after  "  us"  insert  nwBf. 

3,  for  **  unnecessary,"  read  necessary* 
21»  for  "  land,"  read  lord. 
30,  for  ••it,"  read  anrf.  . 

35,  for  "  parties,*'  reaid  party. 

35,  before  *'  seiziu/'  insert  the* 

37.  for  "  to,"  read  o/. 

36,  for  "  is."  readxir^ 
281  last  line,  for  "  belonging,"  read  Belonged. 
299    line    2,  for  "  decision,"  read  decision* 
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5,  for  *•  a,"  read  as. 
27,  erase  ••  and." 

37,  for  "  Robert,"  read  Roberts. 

15.  erase**  to." 

37,  f<y  **  and,"  read  et. 

6,  after  *'  been"  insert  an» 

22,  after  Juris'*  erase  the  semi-colop. 

16,  for  "  w«?re,"  read  was. 

40,  after  *•  relinquishing"  insert  to  the  cafitOTs* 
36,  after  "  delivering"  arase  "  it."  •  ^ 

2j5,  for  "  and,"  read  or. 
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GRIFFITH V.  FRAZIER.  *   lii^... 


Prt$eiU...^U  the  Judges.  ^"^       ^ 

JBRfiOK  to  Oie  Circait  Courts  for  the  Sooth  Caro- 
lina  district  qua5S"lxt 

This  was  an  action  of  trespass  quart  dausum  fitgit,  g^  ^e^Sl 
brought  by  the  Plaindif  in  the  Circuit  Court  (who  was  tiwrky  with 
also  Plaintiff  in  error,)  to  recover  a  tract  of  land  lying  in  jjjj^  Jj^JjJJ 
the  district  of  South  Carolina*  and  in  the  possession  of  the  by  Uie  te«a^ 
Defendant,  to  which  the  Plaintiff  aasei-ted  a  title  derivejd  |^> .  ^^  •«- 
from  a  certain  Joseph  Salvadore.  be  eo^fim^ 

^  ekber  with  or 

Both  partiesadmittedihat Salvadore  waslegallyseixed  "Si^'"^ 
of  an  estate,  in  fee,  in  the  land  in  dispute.    It  appeared  Court  of  ordi- 
fuTt\[ier»  that  Salvadore  had  executed  several  bonds  in  "*Tr»  °*  •"/ 
fAVor  of  a,  certain  Daniel  Bordeam^ ;  that  Bordeaux  Aiidif;7a'f^ 
broogbt  an  action  against  Salvadore  on  these  bondB,  and  '■>^  capability 
obtained  thereon  a  judgment  by  default,  which  was  en-  i,^**^; 
tered  up  and  signed  on  the  SOth  of  August,  1786 ;  that  nary  grant  adi 
no  further  steps  were  taken  in  the  cause,  until  the  ftd  SJS'JbiSit 
of  January,  1787,  when  an  execution  issued  thereon,  or  ttmS^ 
and  was  lodged  in  the  sheriff^s  office  on  the  same  day ;  ^  v^MUt 
that  Salvadore  departed  this  life  on  the  29th  of  Decern-  ^^SX  ^ 
ber,  in^mediately  preceding*     Salvadore  left  a  will  and  iQtety  toki. 
two  or  three  codicils,  by  which  he  appointed  his  three  J^  lyj^'JJ^*^ 
daughters,  a  certain  William  Stevens,  and-  a  certain  gainit  one  as 
Joseph  Dacosta,  his  executors.    AH  these  persons  were  ««e«otor  who 
absent,  out  of  the  state,  excepting  Dacosta,  who  proved  tor,it(tottnot 
the  will  and  codicils,  and  regulariy  qualified  as  execu*  ^  (be  eatate 
tor  thereto,  on  the  5th  of  January,  1787 :  he  continued  ^^^^JJ^fv 
to  reside  in  tlie  city  of  Charieston,  South  Carolina,  un«  cation  opoa 
til  some  time  in  the  year  1789*  when  he  went  to  Savan*  "e^*J^f' 
nah,  in  the  state  of  Georgia^  where  he  continued  to  re*  not  iMaUv  he 
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GKiFFiTH  side  until  IVovembeiSk  t7#B-'    On  the  second  day  of  OC' 

V.        tobery  1790,  oM'Iadies*  Lamolte  requested  and  obtained 

FRfziER.  frotn  tbe  ,op$iftary*<|f  Ci^^//i^^,  fi  q|t9ttoi^  ||i'te}i|t)f 

of  tiie  pcml^af  creditor  of  Salvadore,  who  was  Bour- 

levied  apoa  deau^y  t9>iiew  cause  why  letters  of  administration  with 
B^ruw '  oc-^'^-  ^lU  annexed,  diouU  w^k^  ggimtod  to  him.  On  the 
South  Cav<ni-'r^ui'h  of  the  citation*  no  cause  being  shewn  to  the  con- 
^■^^J^%trary,  the  ordinajry  H^,  qn  t\f.  m\  9?  Of tober,  1790, 
.fffiscmtift'tdka-' gra^nt  general  letters  of  adniinistriition  with  the  will  an- 
^^"^'•*«jjot  n®3^©d,  on  the  estate  of  Salvadore,  to  Lamotte.  A  cer- 
"tfer^otet  rf  •^ificat®  was  also  obtained  from  the  ordinary,  by  which 
the  will  and  it  appeared  that  it  was  the  custom  of  the  ordinary  Court 
roelSTr^^*^  to  grant  letters  of  administration  dfteran^e  absentia  of  the 
cranteZ  executor.  Bourdeaux,  on  the  27th  Janiiar^^  V?^^  ^^^ 
^J^J^  ^^  tained  a  rule  from  the  Court  of  comimn  pfeas,  against 
a  *8ubjeetT*S  Lamotte,  as  administrator  of  Salvadore,  to  shew  cause 
within  ksjuria-  within  thirty  days,  why  the  judgment  obtained  against 
▼(S?"'  are  Saltadore,  as  aforesaid,  should  not  be  rerrved,^  and  an. 
Bjr  the  law  of  execution  issue  thereon.    This  rule  was  made  Wbsahite 

^^ifi^sodt  ^^  *®  *^^**  ^^  Mairch,  1^91,  «  subject  to  future  argu- 
rnie  is  aubBt^  ment."  Gti  the  i  6th  of  April  following  (no  further  ar- 
tutedfpr  a  s0i.  gument  or  proceeding  having  been  had'  on  the  said  rule, 
judgiwqnt  in*  ^^^  ^^  Qourt  intervening  ih  the  mean  time,)  an  execution 
t^  leases  OB- issued,  on  said  judgment,  against  Lamotte,  administra- 
Sf'^^e^p^f  tor,  &c-  was  lodged  in  the  sherffPs  office,  a«d  ievied 
veota  the       upon  tbe  land  in  question,  by  the  Sheriff,  on  the  iith  of 

S'^t  M™  ^**y'  ^^^^-  "^'^  '^"'1  was  sold  at  public  outery  to  the 
cuijon.  highest  bidder,  on  the  6th  of  June,  1791,  and  by  a  deed 

of  the  same  date,  was  conveyed  by  tbe  SheriflTto  Feter 
'Fi-eneau,  the  purchaser.  On  the.l6(th  of  July,  17-96,  a 
decree  was  rendered  in  the  suit,  Pitree  BuUer  v,  Daniel 
Bourdeaux  mid  Peter  PreneaUf  directing  the  said'  Peter 
to  convey  to  such  person  as  Pieree  Butler  should  ap- 
point* In  purauance  of  this  decree,  Peter  Freneau  con- 
veyed to  Samuel  Jackson,  under  whom  GfiiBtfa,  the 
Daintiff  ih  this  case^  claims  by  regular  conveyances. 
Fca^^ier,  the  De&ndant,  represents  the  heirs  of  Salva- 
dore. '  •  • 

On  tlie  motion  of  the  Defendant,  the  Circuit  Court  in- 
structed tlie  jury,  that  the  fetters  of  administfation  grant- 
ed to  James  Lamotte,  were  totally  void ;  that  therefore 
the  judgment  of  Bourdeaux  was  not  revived  against  the 
estf^  6t  Salvadore }  that  the  sale  and  conveyance  by 
the  sheriflr  passed  no  title  to  the  purchaaej;:;,  ^nd  tb$l|^ 


/ 

\ 
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tbe  6f idence  w$b  net  suffictetit  lo  toainlaili  the  Plain-  wBiFfrm 
iMTa  flctioiu    The  jury  found  a  yerdict  for  the  Defen-        v. 
Jant^  and  judgment  was  rendertid  in  faia  favor.    The  frasibb. 
IHatn^ff  excited  to  the  opinion  of  the  Courts  and  sued  — 
out  a  writ  of  error  to  the  jndgflient 

Harper,^  the  Plainiiffin  error ,  after  stating  the 
facts  of  the  dase^  centeBded^ 

1st.  That  the  letters  of  administration)  b^ing  dmramU 
QbsenJtia  of  the  executor^  were  lawfuUjr  and  properly 
granted  by  the  ordinary  to  James  Lamotte. 

2A,  That  the  question  whether  the  granting  of  these 
letters  were  legal  or  not^  was  a  question  proper  for  the 
decision  of  the  Court  of  ordinary ;  and  that  the  judg- 
ment of  that  trihanal  Was  conclusive  until  reversed  on 
appetd  to  the  Bt9Li»  Court  having  competent  jilrisdic- 
um :  ihAti  consequently,  the  saJe^  ib  the  present  case, 
fras  valldjr  and  the  Plaintiff's  title  good. 

1.  The  grant  of  administration  durante  absentia  was  ab- 
salutdy  void :  which  being  the  case,  it  is  clear  that  the 
aubse^uetit  sale  6f  the  property  ki  ^pieslioB  by  the  she* 
riff  was  ille^V  and  invaRd. 

Da€05to>  the  exeeutotg  bad  didjr  qatMei ;  and  the   . 
clrcfMn^tance  of  bis  having  absented  itiinself  from  the 
stal^of  South  Cturolina,  fi^  the  space  o(  twelve  Hfonths  { 

is  a  matter  of  no  importance,  unless  at  the  same  time 
ke  was  iotapjable  of  performing  his  duty  as  executoi*. 
Bat  this  d^es^  npt  appejir  to  have  been  the  foct.  The 
<Nrdinary  tberrfore  had  no  right  to  grant  letters  of  ad-  ! 

ministration  to  Lamotte^ 

As  to  tlve  certificate^  said  to  have  been  given  l^  the 
ordinary,  stating  that  it  was  the  custom  of  the  ordinary 
CiMft  to  g^ant  adHHidstraition  duratde  absentia  of  an  ex- 
ecutor, it  would  be  shown^  on  the  part  of  the  Defendant^ 
thf^  in  every  case  which  eo^M  be  produced  in  support 
of  that  eustqm,  the  execuftor  had  n^t  qualified. 

The  jurisd^tion  of  the  ordinary  relative  to  th^  ^^ 
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ftRiTFiTH  pointment  of  an  administrator^  is  determined  by  the 

V*        act  of  the  testator  in  appointing  an  executor.    The  ad«* 

F&AZi£B«  ministrator  derives  all  iiis  rights  from  the  Court  of  or- 

— dinary,  and  Ufithing  from  the  will.    1,  Com.  Dig:  340. 

1,  8(dk.  302.     ToUr  eafr.  76,  98.     2,  Bad.  ^br.  381, 

386^  401.     2,  Flowd.  271.     . 

The  grant  of  letters  of  administration  has,  in  some 
cases,  been  decided  to  be  voidy  even  after  the  refusal  of 
the  executor  to  take  upon  himSelf  the  execution  of  the 
will.     2,  Bac.  Jibr.  3S6 — fFeiU.  145. 

The  ordinary  in  granting  administration,  is  a  minis- 
terial, not  a  judicial  officer.  Tbter,  50,  66.  Joe.  LaWp 
Dkt  HL  executor.    12,  JHod.  437. 

In  tlie  case  under  consideration,  the  executor  had 
proved  the  will  $  and  it  did  not  appear  to  the  ordinary 
that  there  were  any  goods  and  chattels  unadministered. 
If  this  were  the  fact,  the  ordinary  had  no  jurisdictkm  in 
the  case.  2,  Bac.  Mr.  385.  Oriffith*s  coUectian  of 
South  Carolina  lawSf  p.  35,  492.  Ober^s  administrator  v.  - 
— -— — -,  Jf.  8.  report  of  a  case  decided  in  South  Carolina. 

By  the  i^tatute  of  38,  Geo.  3,  c.  87,  to  remedy  the  de- 
fect o^the  law  in  not  giving  to  the  ordinary  the  power 
of  appointing  an  administrator  durante  absentia  of  an 
executor  who  bad  proved  the  will,  it  was  evident  that» 
previous  to  that  statute,  the  ordinary  possessed  no  such 
power.  That  statute  was  so  explained  in  the  case  of 
Taynton  v.  Hannay^  3,  Bos.  and  PvL  26.     TWer,  104. 

When  the  executor  had  taken  upon  himself  the  trust 
of  executing  the  will,  the  goods  were  out  of  the  juris- 
diction of  the  ordinary.     Wtnt;*  39.    4,  BunCs  ecdU  law. 

If  th^  juris<liction  of  the  ordinary  ceased  upon  the 
qualification  of  the  exex^utor,  all  his  subsequent  acts  in  re- 
lation to  the  busifiess  were  void — 3,  T.  R.  130.  TMer  128. 
Thr  Supreme  Court  of  the  United  States  has  decided  this 
principle  in  cases  analogous  to  the  present— 4,  Cranchf 
^1,  Rose  V.  Himely.  3,  Cranckf  331.  Wise  v.  Withers. 
Where  a  Court  has  no  jurisdiction  in  regard  to  a  parti- 
cular subject,  trespass  will  ^ie  against  a  sheriff  for  execut- 
.  ing  its  orders  relative  thereto.  ^ 
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%  Admitting  the  administration  granted  to  Lamotte  Qsmrm 
to  hdxe  been  riglitful,  yet  the  execution  against  himf        v. 
under  Mrhich  the  land  in  question  was  sold,  was  abs«»-  vbazibv, 
luteij  void ;  because  the  thirty  day  rule,  under  which  - 
the  PlaintifT  attempted  to  revive  the  judgment  in  this 
case,  was  admissible  only  where  the  judgment  had  ex* 
pired  by  lapse  of  time  merely ;  but  was  not  competent 
to  revive  a  sdit  or  a  judgment  against  the  representa* 
tive  of  a  dead  pa|*ty9  li^hich  could  only  be  done  by  scire 
faciaSf  and  no  scire  facias  having  issued  in  this  rase  to 
make  Lamotte  a  party,  the  execution  against  him  was 
a\>8(Autely  void  for  want  of  a  judgfntnJt  whereon   to 
grbnnd  \t — QftiffiUCs  colUction  of  8.  Carolina  laws,  466^ 
7,  sec.  T. 

PiNKiTET,  Mtomey  General,  same  side. 

The  principal  if  not  the  only  point  in  controveesy  is, 
wbetiter  the  Court  of  ordinary  had  jurisdiction  in  the 
case  now  under  consideration. 

The  ordinary  in  receiving  probate  of  a  wUI,  acts  min- 
isteriatty;  and  when  the  will  is  proved,  he  is  fundus 
officio.  The  authority  of  the  executor  is  derived  from 
the  will.  The  only  power  of  the  ordinary  is  to  ascer- 
tain  the  existence  of  tUe  will. 

*  m 

If  administration  be  granted  upon  the  supposition 
that  no  will  exists,  and  a  will  afterwards  appear,  all 
the  proceedings  under  the  administration  are  void^the 
administration  is  a  mere  nullity—- IMer,  120, 121. 

If  there  be  a  will,  administration  cannot  be  granted 
until  the  executor  has  refused  or  neglected  to  appear  on 
summons — Tokr,  93. 

If  administration  be  granted  durante  absentia  of  the 
executor,  it  becomes  vdd  upon  the  return  of  the  execu- 
tor and  probate  of  the  will.  After  probate  the  ordinary 
has  no  further  jurisdiction^ 

The  reason  of  the  thing  is  obvious.  The-  wiQ  vests 
the  testator's  property  in  the  executor.  He  has  a  right 
after  probate,  to  appoint  an  attorney.  But  according  to 
fte  doctrine  contended  for  by  the  Plaintiff,  the  ordinary 
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GMSFira  may  also  appoint  ah  sitDmey  in  the  pljaoe  of  ^^^xoia- 

v^       tor.    This  would  be  a  manifest  inoc^slMi^nGy^    The  ex^^ 

xmifiBiBiu  ecutorj,  after  accepting  the  trusti  is  bdtn^  to  administer^ 

^- -     ■; — and  4s  liable  for  the  goods  entrusted  to  hlnK    See  MBi, 

repmi  oftht  cum  of  Fori  v%  TrwMy  i«  IA«  Oouft  ^aip- 

pe{U$  y  89Htk  CaroHna,  in  which  the  Court  decided 

ammimously  ihart  after  probate  of  a  wilU  th^  gpant  ^ 

administration  is  vmd  afthough  Uie  exeoator  is  abaenti 

HAAPjaBi  ift  repig* 

I 

*  If  this  case  is  against  the  Plaintiff  in  i^rror^  U  is  a 
case  of  sheer  law  against  j  usiice.  The  Plaintiff  in  ^eer 
is  a  fair,  bona^de  purchaser,  without  notice,  und^  the 
sanction  of  the  decrees  of  the  Courts  of  the  state  where 
the  land  lies. 

• 

The  principle  contended  for  by  the  DdendflAt,  is  on- 
ly true  as  to  tlie  general  disposition  of  the  estate.  It 
does  not  apply  to  the  temporary  Interfer^ce  of  the  or- 
dinary in  particidar  cases,  the  peculiar  circumstances 
of  which  render  such  interference  necessary  ;  such  as 
cases  of  adminisrtration  iutomie  mtnm  «tote^  ad  isaOigtn-- 
da  bmap  4*^ 

In  the  case  of  Ford  v.  TntoiSi  Cited  by  the  eounl»eI  4m 
the  opposite  side,  the  ordinary  had  granted  unlimited 
administration  for  all  purposes  and  forever;  but  in 
the  case  now  before  the  Court,  the  grant  of  adminis- 
tration is  special  and  t^npbrary,  as  appears  by  the  re- 
cital in  the  letters  themselves.  ' 

The  grant  of  these  letters  Was  nothing  more  than  the 
appointment  of  a  Curator.^  In  Eng^nd^  the  ordiillMry 
has  a  general  po^er  to  issue  letters  of  admimstration 
durante  absentia*  The  statutes  of  Edw.  3  land  U.  8,  it 
is  true,  did  not  give  a  direct  aufliority  to  grant  ad- 
ministration in  any  case  where  there  was  an  executor  ^ 
but  a  practice  grew  out  of  the  tqaitf  of  those  statutes, 
to  grant  temporary  administratis  dai'ing  the  iaabilUy 
,  of  tlie  executor  to  act ;  as  pendente  lite^  minori  cUate, 
^ecutot*  insane,  &c«  ^  P4  fFmamif  976^  Walh^  v. 
WMasUm. 

The  general  power  of  the  ordinary  to*  grant  admlnis^ 
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trattDH  ceases  on  the  prolate  of  a  wiU  in  which  iB  ex-  ORmmc 
tQHtor  is  named ;  bat  net  his  power  e^er  the  estate  fbr  v. 
^edalf  tempoFaiy  pui^oses*  Tik)  case  in  P.  WWiam»^ 
Just  cited,  in  which  case  probate  had  been  granted,  states 
the  reasons  for  this  temporary  interfb^nce.  The  rea- 
SMI  for  granting  administration  durante  ahstnHa  i%  tb^ 
same  as  far  granting  it  dwraide  minori  eskxtt.  The  it* 
gnA,  of  the  necessity  makes  no  diflfbrence:  it  is  sufficient 
that  there  is  a  necessity,  it  is  said  that  the  executor 
may  appoint  an  attorney.  True ;  hat  suppose  he  does* 
not — suppose  that^  without  so  doings  he  abandons  the 
estftte,  and  leaves  the  country..  Would  not  this  be  a 
case  &r  the  interference  of  the  ordinary  in  the  tempo- 
rary appointment  of  an^  administrator  ?  The  only  in- 
ference that  can  be  drawn  from  the  statute  of  Geo.  S, 
c.  87,  which  has  been  cited  on  the  other  side,  is,  that 
the  power  of  the  ordinarj"  to  grant  adminis^tion  in 
such  cases  was  doutted}  not  that  it  did  not  exist:  and 
so  is  the  case  in  5  Bos.  and  Put,  26,  to  be  understood. 
The  statute  of  Geo.  S  is  only  declaratory  of  the  com- 
mon law ;  it  does  not  enact  a  new  law. 

Such,  then,  is  the  doctrine  in  j^n^nd  on  this  subject. 
In  South  Carolina  it  is  the  same.     . 

Unlil  the  year  1712,  there  is  no  trace  of  the  existence 
of  ordinarieB  in  SoutVi  CaToUna,  In  that  year  an  act 
was  passed  decfarfng:  the  statates  of  ±3  £dw.  i,  c. 
and  SI,  fid.  3.  c.  ±i,  to  be  in  force  in  that  colo^y,  and 
enacting  that  the  powers  mentioned  in  those  acts  as  be- 
longing to  the  ordinM*y  in  England,  shall  be  exercised 
by  the  same  kind  of  officer  in  South  Carolina. 

The  act  of  1744,  directing  the  manner  of  returning 
inventories,  speaj^s  of  ordinaries  as  then  existing. 

The  act  of  1T89,  directing  the  manner  of  granting 
proba^  and  administration,  gives  that  power  to  the 
conntjr  Courts  in  those  counties  where  such  Courts 
were  established,  and,  in  the  other  counties,  leaves  it  to 
the  ordtTiorie^. 

The  statute  of  H«  8  is  not  in  force  in  South  Carolina* 
The  common  law  is. 
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OUFBITH      The  doctrine,  therefore,  relative  to  the  subject  un4b^ 
V.        consideration  is  the  same  in  Sout^  Carolina  as  in  Eng- 
nu.KiEB.  land ;  and  the  power  of  the  ordinary  is  the  same* 

■  ^ 

That  it  has  been  the  practice  of  the  ordinary  C)urt 
to  grant  administration  durante  abbentiaf  the  Defendant 
does  not  deny,  hut  urges  that  it  has  never,  until  the 
present  ca^,  been  granted  after  probate  by  the  executor* 
JPerhaps  not ;  but  the  reason  is  that  no  such  case  has 
/before  occurred.  If  it  had,  there  is  no  doubt  that  the 
ordinate  Court  would  have  granted  administration  as 
it  has  now  done.  The  Courts  of  the  same  desciiption 
in  England  would  have  done  the  same.  If  they  had 
not,  the  legislature  would  have  interfered. 

2.  The  judgment  of  the  ordinary  is  conclusive. that 
he  acted  judicially,  and  upon  a  subject  properly  cog- 
nizable by  his  Court.  Therefore,  even  admitting  that 
he  erred  in  granting  the  letters  of  administration  to  La- 
motte,  yet  Lamotte  was  administrator  de  facta fZni  his 
acts  bound  the  estate  of  Salvadore,  until  those  letters 
should  be  revoked. 

That  the  subject  was  one  properly  cognizable  by  tlie 
ordinary,  cannot  be  denied.  He  had  jurisdiction,  under 
the  equity  of  the  statutes  already  cited,  to  grant  tempo- 
rary administristtian.  He  had  jurisdiction  to  ascertain 
whether  or  not  there  was  a  will  of  personal  property ; 
and  no  prohibition  would  lie  to  his  proceedings.  In  a . 
contest  between  two  persons  of  the  same  name,  both 
claiming  to  be  executor,  hp  might  decide  which  of  the 
two  was  entitled  to  administer  the  estate.  He  was 
competent  to  put  such  a  construction  upon  the  statutes 
as  he  might  think  correct,  and  to  ascertain  his  powers 
growing  out  of  the  equity  of  those  statutes.  His  judg- 
menty  therefore,  in  the  present  case,  unless  reversed  on 
appeal  to  the  Court  of  common  pleas  of  South  Carolina, 
was  conclusive  in  every  other  Court  where  it  might 
come  incidentally  in  question.  Yet  this  Court  is  now 
eialled  upon  not  only  to  declare  the  judgment  of  the 
ordinary  void,  and  to  reverse  the  same,  but  to  reverse, 
also,  that  of  the  appellate  Court  by  which  his  judgment 
has  been  conlGinned. 

S.  The  judgment  «n  which  the  execation  in  this  case 
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iasmdf  was  properly  revived  hy  a  Court  of  competent  omrvm 
junsdiction^  and  its  judgment  can  be  questioned  only        v. 
m  an  appellate  Court*  frasibb. 


The  judgment  was  revived  by  a  thirty  day  rule. 
That  rule  was,  in  fact,  a  scire  fadas.  The  pro<'eedi]kg 
was  cdnformable  to  the  usual  practice  in  South  Carolina. 
The  Court  of  common  pleas  of  that  state  adjudged  the 
execution  to  be  awarded  upon  this  revival.  Can  this 
Court)  under  such  circumstances^  reverse  that  judg* 
ment?  Suppose  the  judgment  of  the  Court  of  common 
p\eaa  bad  been  founded  on  a  sdre  fadas^  and  tliat  scire 
feudal  Viad  been  informal.  Could  tiiis  Courts  in  such  a 
case^  I'ererse  the  judgment  ?  We  contend  that  it  could 
not  in. either  case.  The  Court  that  ordered  the  exeru* 
tion  to  be  awarded  had  jurisdiction  so  to  do  3  and  its 
decision  is  final. 

The  9th  ^ctibn  of  the  law  of  South  Carolina^  re-> 
spertiug  the  thirty  day  rule  to  revive  judgments,  &c. 
gives  express  authority  to  the^  Courts  of  that  state  to 
issue  execution  without  a  scire  faoias.  But  it  is  object- 
ed that  this  act  is  applicable  only  to  cases  of  lapse  of 
time^  not  to  cases  of  the  death  of  the  party.  But  tiiis 
is  matter  of  construction  on  which  those  Courts  were 
competent  to  decide. 

Tfae  doctrine  in  the  case  ofJFbrdv.  Travis,  so  much 
relied  upon  by  the  Defendant's  counsel,  is  only  that  an 
unconditional  unlimited,  administration^  where  the  exe- 
cutor  has  previously  obtained  probate  of  the  will,  is 
void  9  not  that  a  temporary  administration  would  have 
been  so  in  a  like  case. 

4f.  Admitting  the  execution  to  have  been  improperly 
issued,  still  the  sale  of  the  property  under  that  execu** 
tion  was  valid. 

All  acts  under  a  judgment  obtained  by  fraud  are  va-^ 
lid :  a/ortiorif  if  the  judgment  be  fpunded  on  a  mistake 
either  of  law  or  fact.  3  Cranch,  306^  8imms  and  Wise 
V.  Slacum* 

It  is  laid  down  in  2  Sac.  Mr.  270,  T\t.  Execution, 
that  <<  if  upon  his  judgment  the  Plaintiff  takes  out  a 
VOL.  VIII.  8 
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butnvsujieri  fadaSf  and  thereupon  tfa^  sheriflT  sells  a  term  for 
V.       years  to  a  stranger,,  and  the  judgment  is  afterwards  re- 
IBASBIKB*  versed,  the  Defendant  shall  oniy  be  restored  to  the  mo- 
>'  ■    <  ii'i    ney  for  which  the  term  was  sold,  and  not  to  the  term 
itself;  tor  by  the  writ  th#  shmlflt  had  authority  to%ell ; 
and  if  the  sale  may  be  avoided  afterwards,  few  would 
be  willing  to  purchase  under  executions,  which  would 
render  writs  of  execution  of  no  eflfect.'^    The  following 
authorities  go  to  establish  the  same  point  MM.  M*  77S* 
Cro.  Mix.  278.    Cro.  Joe.  £1>6.    8  Sep.  96.   MaMhtw 
Manning^s  ease.    id.  142.   Dr.  Brury^s  case.    1  fFils. 
302,  Mad  V.  Brtfwn.    It  is  true  that  these  cases  all  re- 
late to  sales  of  personal  prop^y ;  but  there  is  no  dif* 
ierence  as  it  respects  the  sale  of  land^  under  a  Jkri 
facias,  or  what  was  equivalent  thereto^  as  in  the  jnresent 
case.   These  lands  were  sold  as  personal  effects.  1  Ifoy- 
wo&d^s  J\\  Cardina  Reports. 

PiiTKifEr,  contra,  contended, 

1.  That  the  case  in  3  Bos.  and  Pnl.  did  not  state  that 
the  statute  of  Geo;  9  was  founded  on  a  daitbtf  but  upon 
/  a  clear  defect  of  jurisdiction.  That  no  case  could  be 
found  to  sanction  the  grant  of  administration  after  pro^ 
tate  in  a  case  like  the  present*  That  the  case  of  Ford 
V.  Travis  was  decisive  that  no  such  administnrf;ioii  was 
valid  in  South  Carolina. 

2i  That  the  judgment  of  the  ordinary  was  not  conclu- 
sive that  he  had  no  jurisdiction  in  a  case  like  that 
under  consideration.  That  the  Court  of  appeals  of 
douth  Carolina  was  of  this  opinion,  and  had  tlierefore 
declared  the  judgment  of  the  ordinary  void.  2  Bar. 
Mr.sre. 

3.  That  the  judgment  on  the  rule  to  show  cause  was 
not  conclusive;  and  this,  besides  tiie  other  reasons 
which  have  been  already  mentioned,  because  it  was 
against  a  person  not  a  representative  of  the  testator. 

4.  That  this  was  not  the  case  of  a  sde  to  a  third  per* 
son,  as  in  the  airthority  cited  from  Bacon,  and  the  oth^ 
cases  to  the  same  point ;  but  that  the  Plaintiff  claimed 
under  Bourdeax,  as  a  jnirchslser. 
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ThsA  the  statute  of  South  Caroliiia,  resf^cting  the  Qunrm 
Mrty  day  rulet  was  oidy  applicable  to  cases  of  lapse  of       v. 
time,  not  to  cases  of  the  deadi  of  the  party.  nusiaa* 

That  as  to  the  case  in  1  fFUs.  S02,  cited  by  the 
HaintiflT's  counsel,  it  did  not  appear  that  the  Court  de- 
cide on  the  validity  of  the  sale,  nor  that  any  person 
wished  to  disturb  if. 

JoiTKs,  on  the  9ame  nde. 

As  to  the  law  respecting  a  void  judgment,,  cited  Viiu 
M.  Tit.  £rror— 4tlso  Com.  Dig.  and  JBoc.  M.  same  title. 

Tuesday,  February  iitlu    •Afefit....WA8HiHQT0V,  J. 

Mam8baxxs  C.  J.  delivered  the  opinion  of  the  Court 

as  follows : 

The  £Iaintiff  in  error,  who  was  also  Plaintiff  in  the 

Circuit  Court,  brought  a  writ  of  trespass  fuore  daueum 

fregit,  in  order  to  try  his  title  to  certain  huids,  lying  in 

the  district  of  South  Carolina,  which  were  in  posses* 

sion  of  the  Defendant. 

The  title  a£  the  Plaintiff,  which  constitttted  the  sole 
question  in  the  cau$e,  appeared^  on  the  trials  to  be  as 
follows  : 

Joseph  Salvadore,  being  seized  of  the  lands  in  which 
the  trespass  is  alleged  to  have  been  committed,  departed 
this  life  some  time  in  the  year  1786,  having  first  made 
his  last  will  in  writing,  in  which  he  named  several  exe- 
cutors, one  of.wiioffl,  Joseph  Dacosta,  made  probate 
of  the  wUI,  and  took  upon  himsdf  the  burthen  of  exe- 
cuting the  same ;  after  which,  in  the  jear  i7S9«  he  left 
the  state  of  SouUi^Carolina,  and  resided  in  Georgia, 
In  the  year  1790,  letters  of  administration  on  the  goods 
of  Salvadore,  unadministered  by  Dacosta  his  quidified 
executor,  were  granted  to  James  Lamotte. 

In  Aagusll  i7S6,  a  jodgpnent  was  obtained  by  Daniel 
Bourdeaux  against  Salvadore.  In  January,  1791,  a 
thirty  day  rule»  whidi,  by  an  act  of  the  state  of  South 
Carolina,  was^  in  certain  cfises^  substituted  ip  tibe  place 


so  SUPREME  COURT.  U  8. 

1 

cfttiTFiTH  of  a  scire  fadaSf  was  issued  to  revive  this  judgment 
r.         against  Lamotte  as  administrator  of  Salvadore,  ,  This 

FRAzi£R«  rule  bi  ing  s^rvt^d  and  .returned,  the  following  indorse- 
ment was  piade  on  it:  « 15th  March,  1791^  made  abso- 
lute subject  to  a  future  argument" 


«  Fi.  fa.  16th  April,  ir91/' 

An  execution  issued  on  this  judgment,  under  which 
the  land  was  sold,  and  was  conveyed  by  the  sheriff  to 
tetcr  Freneau  by  a  deed  dated  the  6th  day  of  June, 
1791.  On  the  16th  of  July,  1796^  a  decree  was  render- 
ed in  the.  suit.  Pierce  BiMer  v,  Daniel  Bwirdemix  and 
feter  Freneau^  directing  the  said  Peter  to  convey  to 
such  person  as  Pierce  Butler  should  appoint.  In  pur- 
suance of  this  decree,  Peter  Freiieau  conveyed  to  Samu- 
el Jackson,  under  whom  the  Plaintiff  claims  by  regular 
conveyances. 

On  the  motion  of  the  Defendant,  the  Circuit  Court 
instructed  tiie  jury  that  the  letters  of  administration 
grcfntcd  to  James  Lamotte  were  totally  void;  that 
therefore  the  judgment  of  Bourdeaux  was  not  revived 
against  the  estate  i)f  Salvadore  $  that  the  sale  and  con- 
veyance by  the  sheriff  passed  no  title  to  the  purchaser; 
and  that  the  evidence  was  not  i$ufficient  to  maintain  the 
Plaintiff's  action.  The  jury  found  a  verdict  for  the 
Defendant,  and  judgment  was  rendered  in  Ms  favor. 
The  Plaintiff  excepted  to  the  opinion  of  the  Court,  and 
has  sued  out  a  writ  of  error  to  the  judgment. 

The  sole  defect  alleged  in  the  title  of  the  Plaintiff 
being  in  that  part  of  it  which  depends  on  the  sale  and 
conveyance  of  the  sheriff  to  Peter  Freneau,  the  validity 
of  that  sale  is  the  principal  if  not  the  only  question  in 
the  cause.     Iii  support  of  it  the  Plaintiff  contends, 

1st  That  the  letters  of  administration,  being  durante 
absentia  of  the  executor,  were  projerly  granted  to 
3^ames  Lamotte.         '  .     ^ 

2d.  If  the  ordinary  erred  in  granting  fhese  letters, 
still  Lamotte  was  administrator  de  facto;  and  his  acts 
bound  t'e  estate  of  Salvadore  until  those  letters  should 
be  revoked. 
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3i.  That  the  jodgment  on  which  the  execution  issued  obivfith 
iras  propeiiy  revived  by  a  Court  of  competrnt  jurisdic-        v. 
tion,  and  its  judgment  can  be  questioned  only  in  an  ap- 
pellate Court. 

The  negative  of  these  propositions  is  maintained  by 
the  Defendant  in  error. 

ft 

* 
That  the  appointment  of  an  executor,  and  his  accep- 
tance 61  the  office,  constitute  a  complete  legal  owner  of 
the  personal  estate  of  the  deceased  is  admitted ;  but  it 
is  Ccmtended  that  these  acts  suspend  without  annihilating 
the  power  of  the  ordinary.     So  long  as  the  executor  is 
capahie  of  exercising  the  authority  with  which  he  has 
been  iii  vrsted  by  the  testator,  it  can  be  conferred  on  no 
other  person;  but  when  he  becomes  incapable,  fram  any 
cause  whatever,  as  by  insanity  or  death,  the  povirer  ii 
appointing  some  person,  who  shall  secure  the  estate  from 
ruin,  necessarily  reverts  to  that  tribunal  which  the  law 
appoints  for  the  general  purpose  of  pnividing  for  the 
management   of  the  property  of  dead  persons.    All 
cases  of  temporary  administration,  as  during  the  mi- 
nority of  an  executor,  or  during  his  absence  previous 
to  the  probate  of  the  will,  are  considered  as  exercises 
o(  the  same  power,  though  in  a  less  degree,  and  as 
prtiving  that  the  ordinary  may,  after  the  executor  has 
qiiHlUied,  if  he  shall  absent  himself  so  as,  in  the  opinion 
of  the  ordinary,  ta  disqualify  him  from  performing  his 
duty,  appoint  an  administrator  de  bonis  nan  with  tkt 
will  annexed,  whose  power  shall  continue  until  the  re- 
turn of  the  executor. 

The  Court  does  not  concur  in  this  reasoning.  In 
the  cases  stated  at  bar,  and  in  all  cases  where  tempora- 
ry administration  has  been  granted,  unless  under  a  spe- 
cial act  of  the  legislature,  the  executor  was,  for  the 
time,  absolutely  incapable  of  performing  his  duty. 
There  existed  an  actual  legal  disability  to  perform  the 
functions  of  his'  office.  ^  Until  probate  of  the  will,  and 
until  letters  testamentary  are  obtained,  the  executor 
cannot  obtain  any  judgment ;  because  it  cannot  appear 
that  he  is  executor. 

There  is,  therefore,  an  absolute  necessity  for  appoint- 
ing some  person  who^  until  probate^  shall  take  care  of 
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jaMmrm  the  estate.    But  this  is  not  the  case  with  au  executor 
T.        who,  after  taking  out  letters  testamentary^  absents  him- 
muziER.  self  from  the  state.    He  is  still  capable  of  performing^ 
I  ■  and  he  is  still  bound  to  perform,  all  the  duties  of  an  ex- 
ecutor.   There  exists  no  1^^  disability  in  the  execu- 
tort  andf  consequently,  there  is  no  necessity  for  thins*- 
ferring  to  another  those  powers  which  the  testator  has 
conferred  on  a  person  selected  by  himself. 

This  power  does  not  appear  ever  to  have  been  exer« 
cised  by  the  ordinary  in  England  anterior  to  the  statute 
of  38,  George  Sd ;  and  in  South  Carolina^  the  ordinary 
possesses  no  power  which  was  not  possessed  by  the  or- 
dinary in  England  previous  to  that  statute*  The  prac- 
tice of  the  particular  ordinary  who  acted  in  this^case, 
would  not  be  sufficient  to  constitute  the  law,  had  it  even 
never  received  judicial  reprobation;  but  the  case  of 
Ford  V.  Travis  puts  ian  end  to  any  doubt  on  this  point. 

The  second  point  is  one  of  more  doubt  and  greater 
intricacy.  That  the  ordinary  erred  in  granting  letters 
of  administration  to  Lamotte,  is  thought  very  appiC- 
rent ;  but  the  effect  of  these  letters  is  less  obvious.  By 
the  Plaintiff  it  is  contended,  that  they  constituted  La- 
/  motte  an  administrator  defado,  rendered  his  acts  valid, 
so  far  as  third  persons  are  interested,  and  exempted 
thf  m  from  question  where  they  can  be  examined  only 
incidentally.  By  the  Defendant  it  is  contended,  that 
they  were  granted  by  a  person  having  no  jurisdiction 
in  the  case,  and  are  therefore  an  absolute  nullity;  That 
Lamotte  was  not,  de  factOf  the  administrator  of  Salva- 
(lore,  and  that  his  acts,  as  administrator,  stand  on  no 
better  or  higher  ground  than  the  acts  of  any  otlier  per-, 
son  who  should  assume  that  character. 

The  well  known  distinption  between  an  erroneous 
act  or  judgment  by  a  tribunal  having  cognizance  of  the 
subject  matter,  and  the  act  oi*  judgment  of  a  tribunal 
having  no  cognizance  of  the  subject,  is  not  denied ;  hiit 
it  is  contended  tliat  the  ordinary  had  jurisdictionan  this 
case.  The  ordinary,  in  South  Carolina,  is  the  Court 
in  which  wills  are  proved ;  in  which  letbm  testamenta- 
ry, and  letters  of  administration  are  granted.  Ae 
judges  whether  the  applicant  be  enlided  to.  adnodnistra-  ' 
tion  or  not,  and  rejects  or  admits  the  claim^  according 
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to  biisr  opinioB  rf  the  law.    Wkether  his  jttdgttent  be  emmrm 
con«ct  or  not,  stffli  it  is  his  judgment ;  and  when  exer-        v* 
cflsed  npon  an  appKcation  for  administration^  it  is  ezer«  nuBiim. 
cised  on  a  subject  cognizable  in  his  Court. 

That  he  grants  letters  of  adsainistration  in  cases  not 
expressly  authorized  by  statute,  and  in  which  a  wSl 
eusts  in  which  an  executor  is  namedy  proves  that  he 
!  has  jurktdiction  in  such  cases ;  and  if  he  grants  admin- 
istration in  one  of  them  improperly,  the  judgment  is 
erroneous  and  voidable^  hut  not  void. 

Tins  argument  has  been  very  strongly  urgod,  and 
there  is  great  force  in  it.  The  difficulty  of  distinguish- 
ill^  those  casM  of  administration  in  which  a  Gonrt 
having  general  testamentary  jurisdictiony  may  be  said 
to  have  acted  on  a  subject  not  within  its  cognizance,  is 
perceived  and  felt  But  the  difficulty  of  marking  the 
precise  line  of  distinction  does  not  prove  that  Ho  such 
line  exists. 

To  give  the  ordinary  jurfiSiction^  a  case^  in  which»  by 
law,  letters  of  administration  may  issue,  must  be  bi-ought 
before  him.    In  the  common  case  of  intestacy,  it  is  clear 
that  letters  of  administration  must  be  granted  to  some 
person  by  the  ordinary ;  and  though  they  should  be 
granted  to  one  not  entitled  by  law,  stlW  the  act  is  bind- 
ing until  annulled  by  the  competent  authority/  because 
he  had  power  to  grant  letters  of  aff ministration  in  thn 
.    case.    But  suppose  administration  to  be  granted  on  the 
estate  of  a  person  not  really  dead.    The  act,  all  will  ad- 
mit, is  totally  void.    Yet  the  ordinary  must  always  en« 
quire  and  decide  whether  the  person  whose  estate  is  to 
be  committed  to  the  care  of  others,  be  dead  or  in  life. 
It  is  a  branch  of  every  cause  in  which  letters  of  admi* 
nistration  issue.    Tet  the  decision  of  the  ordinary  that 
the  person  on  whose  estate  he  acts  is   dead,  if  the 
fact  be  otherwise,  does  not  invest  the  person  he  may  ap- 
point, with  the  character  or  powers  of  an  administra- 
tor.    The  case,  in  trutli,  was  not  one  within  his  juris- 
diction.   It  was  not  one  in  wfaicli  lie  had  a  right  to  deli- 
berate.   It  was  not  committed  to  him  by  the  law.    And 
although  one  of  the  points  occurs  in  all  cases  proper 
for  his  tribunal,  yet  that  point  cannot  bring  the  subject 
withm  his  jurisdiction. 
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asmnxfl     The  case  of4etter8  of  adminifltration  granted  on  the 

T.        estate  of  a  person  in  fuU  life*  is  not  the  only  one  wldch 

FBAziEB.  may  serve  for  illustration  $  suppose  administration  to 

.1....— —.  be  granted  on  the  estate  of  a  deceased  person  whose 

executor  is  present,  in  the  constant  peiformance  of  his 

executorial  duties.    Is  such  fin  appointment  void^  or  is 

it  only  voidable? 

In  the  oj^nion  of  the  Court  it  would  be  an  absolute 
nuUity. 

The  appointment  of  an  executor  vests  the  whole  per- 
sonal estate  in  the  person  so  appointed.  He  holds  as 
trustee  for  the  purposes  of  the  will>  but  he  holds  the  le- 
gal title  in  all  the  chattels  of  the  testator.  He  is,  for  the 
purpose  of  administering  them,  as  much  the  legal  pro*' 
prietor  of  those  chattels  as  'was  the  testator  himself 
while  alive.  This  is  incompatible  with  any  power  ia 
the  ordinary  to  transfer  these  chattels  to  any  other  per- 
son by  the  grant  of  administration  on  them.  His  grant 
can  pass  nothing:  it  conveys  no  right;  and  is  a  void 
act 

If  the  ordinary  possesses  no  power  to  grant  adminis- 
tration where  an  executor  is  present  performing  his 
duty^  what  difference  can  his  absence  make,  provided 
that  absence  does  not  disqualify  him  from  executing  his 
trust  ?  If  all  his  powers  as  an  executor  remain,  if  he 
is  still  capable  of  appearing  in  Courts  of  justice  as  the 
representative  of  the  deceased,  if  he  is  still  the  legal 
owner  of  the  chattels  of  the  deceased,  and  still  capable 
of  disposing  of  them,  it  would  seem  that  he  is  potential- 
ly present  though  personally  absent.  It  is  not  easy  to 
jjei-ceive  any  principle  oti  which  the  ordinary  can  assert 
bis  power  to  take  the  estate  out  of  the  executor  and 
vest  it  in  an  administrator.  If  he  cannot  do  this,  then 
the  attempt  to  do  it  must  be  a  void  act.  If  the  adminis- 
trator durante  absentia  be  only  the  agent  of  the  execu- 
tor, it  still  occurs  that  the  executor  can  himself  appoint, 
and  is  the  proper  person  to  a|>point,  his  own  agent. 
There  is  no  necessity  for  the  intrusion  of  the  ordinary. 

Let  the  case  be  supposed  of  a  suit  by  the  executor 
while  actually  resident  abroad.  Would  he  be  incap  ble 
of  sustaining  the  action  2    Would  his  absence  be  a  good 
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]dea  in  haP?    if  it  would  not,  how  can  the  grant  of  let-  GmiVFm 
tei9  of  admiDistratton  to  another  take  the  property  in        v. 
the  thing  sued  for  out  of  the  executor  and  place  it  in  nuziEB. 
^at  other  ?  *    ■    .  ,  - 

Letters  testamentary,  when  once  granted,  al^  not  re« 
▼ocable  by  the  ordinary.  He  cannot  annul  them,  or 
transfer  the  legal  interest  of  the  executor  to  any  other 
person.  His  rights  and  his  duties  are  beyond  the  reach 
of  the  ordmary.  How,  then,  can  this  be  eflbcted  by  the 
grant  of  letters  of  administration  i 

The  cases  in  which  adminiirtration  has  been  granted 
Botwiflistandiag  the  existence  of  a  will,  appear  to  be 
cases  in  which  it  is  not  apparent  that  there  is  any  per- 
son possessing  right  in  the  chattels  of  the  testator,  or 
cases  in  which  that  person  is  h^ally  disqualift^  from 
acting.  ' 

Where  administration  is  granted  pending  a  dispute 
respecting  a  will,  it  is  not  certain  that  there  is  an  ex- 
ecutor, or  that  there  is  a  will. 

ff  it  be  granted  during  the  minority  of  an  executor^ 
it  is  because  the  executor  is  legally  disqualified  from 
acting,  and  indeed  has  not  taken  upon  himself,  and 
could  not  take  upon  himself  the  trust  reposed  in  him. 
He  may,  when  of  stfi^,  reject  all  the  nghtu  and  powera 
conferred  by  the  wiU;  and,  conseqfient/y,  the  interest 
is  not  yet  a  vested  interest.    The  rights  and  powers  of  * 

the  ordinary  remain  until  those  of  the  executor  com- 
mence, y     , 

So  in  the  case  of  an  absent  executor  who  has  not  yet  < 

made  probat  of  the  will  and  qualified.  Those  lett/  ra 
testamentary  which  are  indispensable  to  his  charact<*r 
as  executor,  and  which,  during  their  existence,  leave 
the  c»«dinary  without  any  further  power  over  the  sub- 
ject^ are  not  yet  gr*i|ed»  The  exvcutor  has  as  yet  no 
evidence  that  he  is  executor.  He  is  not  yet  able  to  act 
as  one.  He  may  never  be  able  to  act ;  for  he  may  never 
take  out  letters  testamentary.  He  may  renounce  the 
executorship.  The  ordinary,  then,  is  not  yet  deprived 
of  that  power  which  he  possesses  to  appoint  a  person  to 
represent  a  dead  man  who  has  no  representative.    Hil^ 

voL-vin.  4 
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GRIFFITH  jarisdiction  over  the  subject  remains  until  he  parts  mtit 
V.       it  by  issuing  letters  testamentary* 


FRAZIEB. 


The  difference  between  granting  administration  in 
cases  where  there  is  a  qualified  executor,  capable,  in 
law,  of  acting,  and  where  he  has  not  qualified,  is  such 
as,  in  reason,  to  justify  the  opinion  that  though,  in  the 
latter  case,  the  ordinary  may  have  jurisdiction,  and  his 
act,  though  erroneous,  may  be  v^lid  till  repealed,  yet, 
in  the  former  case  he  can  have  no  jurisdiction,  and  his 
act  is  in  itself  an  absolute  nullity. 

If,  under  any  circumstances,  the  ordinary  could  grant 
administration  during  the  absence  of  an  executor  who 
has  made,  probat  of  the  will  apd  is  legally  competent  to 
act,  then  he  would  have  jurisdiction  of  the  subject,  and 
would  judge  of  those  cii^pumstances ;  but  if,  in  no  possible 
state  of  things,  he  could  grant  such  administration,  it 
would  be  difficult  to  conceive  how  he  can  have  juris- 
diction.   , 

tf  we  refer  to  authority,  we  cstn  find  no  case  and  no 
dictum  which  admits/the  jurisdiction  of  the  ordinary^ 
where  tiiere  is  an  existing  executor  capable  of  acting. 
In  many  cases  itis  stated,  that  an  administration  grant- 
ed where  there  is  such  an  executor  is  void.  Totier,  in 
his  ^  law  of  execiUorSf  page  120,  says,  <<  If  there  be  an 
<<executor,  and  administration  be  granted  before  probate, 
^*  and  refusal,  it  shall  be  void  on  the  wills  being  after- 
«  wards  proved,  aUhough  the  will  ^were  suppressed,  or 
<<  its  existence  were  unknown,  or  if  were  dubious  who 
*(  wai^  executor,  or  he  was  concealed,  or  abroad  at  the 
<<time  of  granting  the  administration.''  It  is  also  void 
<Hf  granted  because  the  executor  has  become  a  bankrupt,'' 
or  if  granted,  ^^  durante  minoritate  where  the  infant  had 
^<  attained  liis  age  of  seventeen,"  until  the  statute  of  38, 6. 
3.  So  *<  if  granted  by  a  bishop  where  the  intestate-  had 
<<  bona  noiabUia,  or  by  an  archbishop  of  effects  in  ano- 
."  thcr  province.**  ^.n  .    ' 

The  case  of  Ford  v.  TraroiSf  decided  in  South  Caroli- 
na, is  express  to  tlus  point,  and  renders  a  fui*ther  refer*^ 
enceto  English  books  unnecessary. 

The  counsel  for  the  Plaintiff  admits  this  to  be  the  law 
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where  an  absohite  administration  is  granted ;  bat  de-  critfith 
nies  the  law  to  be  applicable  to  tbe  grant  of  a  tempora*        t. 
ij  administration.  mAzun; 

However  correct  this  distinction  may  be  in  many  cafr- 
es^  its  applicatimi  to  that  at  bar  is  not  admitted. 

No  temporary  administration  can  be  granted  where 
Uiere  is  an  execntor  in  being,  capable  of  acttngt  and 
where  tbe  case  will  not  justify  th^  grant  of  a  temporary 
I  adminifltration,  it  would  seem  to  be  as  completely  out 
oi  the  .jurisdiction  of  tbe  ordinary,  as  the  grant  of  an 
absolate  administration,  where  that  is  not  within  his 
power. 

.T/ie  case,  pat  by  IbBer,  of  administration  durante  mtiu 
oritate  where  the  executor  is  of  the  age  of  17,  seems 
full  in  point.  This  is  a  temporary  administration,  and 
the  minority  of  the  executor  is  a  fact  for  the  considera^- 
Hon  ot  the  ordinary.  Tet  if.  In  such  a  case,  he  graiita 
administration,  the  act  is  void,  because,  in  fact,  it  is 
not  a  case  in  which  he  can  grant  it. 

•  The  reasoning  of  the  Court  in  the  case  of  Ford  t. 
TraviSf  appears  ap])licable  to  this  case.  They  say  tbe 
executor  having  proved  the  will,  *«  was  in  the  itaturc 
of  a  trustee  ;  he  could  neitUev  abandon  his  trust,  nor  be 
deprived  of  hia  interest  in  the  estate  of  the  deceased  by 
any  act  of  the  ordinary.  ^  The  ordinary,  by  proving  the 
will  and  qualifying  tlio  executor,  executed  his  jiower; 
and  no  law  exists  in  this  state,  autlioi'ising  him  to  i-e-. 
aume  it  during  the  life  time  of  the  qualified  executor, 
notwithstanding  h<i  may  he  absent  from  the  state,  hitn 
ters  of  administration  granted  under  such  cii'cumstan- 
cea  are  void  ab  initio. 

If  the  ordinary  cannot  resume  his  power,  so  as  to 
grant  an  absolute  adininistratipn,  he  cannot  resume  it 
for  a  limited  time.  He  cannot,  by  any  act  of  his,  divest 
the  interest  of  the  executor  for  an  instant.  The  power 
may  revert  to  him  by  operation  of  law,  but  cannot  be 
assumed  by  any  act  of  his  own. 

The  grant  of  a  temporary  administration,  as  during 
the  minority  of  an  executor,  is  ad  tisum  et  commodvan 


^ 
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OBimTH  cortctftom.    But  in  tfatt  cise,  tlie  adminMrmtm  iei^  fivr 
the  time,  absolote,  and  makes  the  adintnislrator  the  en^ 


r. 


nAZMB.  tirr  repi*eaentativ«  of  the  deceased.    It  would  not  be 

.^^1  unwolth^  of  remai'ky  if  the  case  depended  on  it^  that 

tiiough  the  application  of  Lamotte  was  for  adndnistra- 

tioii  duiin;^  the  absence  of  the  executorf  yet  the  grftpt 

itself  is  without  limitation. 

But^  in  its  very  nature,  the  appointment  of  an  adnia-* 
istrator^  during  the  absf^nce  of  an  executor  under  ao 
disability,  is  essentially  nothing  more  than  the  appoint** 
iment  of  an  agent  for  that  execttti^.  This,  the  oindtnary 
has  not  the  power  to  do.  T&e  executor  akttie  can  ap« 
point  his  agents. 

If  the  ordinary  bad  no  jurisdiction  in  the  case^  then 
the  grant  of  administraticm  was  void  ab  imiM,  and  aH 
the  acts  of  the  grantee  are  Toid^-IW^r,  ISS^  d,  Ifiarm^ 
Bep.  ±25. 

It  is  contended  by  the  Plaintiff,  that  could  this  ad^ 
ministration  even  be  considered  as  null,  where  that 
^rins  the  direct  question  before  the  Court,  as  it  did  in 
Fordv*  TravUf  yet  that  point  cannot  be  examined  where 
it  is  collateral  and  incidental. 

The  answer  which  has  been  given  at  bar  to  this  arga-* 
inent  is  entirely  satisfactory.  The  question  has  never 
jbeen  examined  in  a  Court  of  law  sitting  as  an  appellata 
Court  The  question  has  never  been,  whether  the  le1> 
ters  of  administration  shall  be  revok^^d  or  not,  but  who* 
iher  they  wei*e  originally  yoi<l,'so  as  not  to  warrant  the 
particular  act  in  support  of  which  they  wore  alleged* 

But  in  this  case,  the  letters  of  administration  come  m 
directly  before  the  Court  as  in  the  case  of  JPbrd  t.  Tra^ 
vis.  The  conveyance  from  the  slieriff  to  Freneau  forms 
a  part  of  the  Plaintiff^  titte ;  and  the  validity  of  tkkt 
conveyance  may  dejpend  on  the  question  whether  La<* 
i^otte  was  or  was  not  the  administrator  4^  Salvadore. 
The  question,  therefore,  must  necessarily  ^be  decided  ; 
an^  a  m'^jority  of  the  Court  is  of  opinion  that  adminis- 
tration was  .^ranted  by  s^  Cc^rt  having  no  jurisdiction 
in  the  piMicvIar  cf»e,  and  is  therefore  ahsMutdy  Void. 
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3&  It  is  ceiiteiided  ob  the  part  ef  the  Plaintiff;  that  omivfim 
the /ttdgment  on  which  the  executioii  iaaued  mubb  proper- 
l/fevived  by  a  Court  of  competent  junadlctiony  whose 
jwdgm^st  is  thertfore  conclusive  nntU  reyersed. 

The  first  0l{}ection  raade  to  this  judgment  of  reyivor 
is,  that  it  was  made  without  legal  process^.  The  thirty 
day  rule  is  substituted  lor  the  sitrejkcias  only  in  cases 
where  lapse  of  time  prevents  the  Flaintiff  from  suing 
out  exeoutfott. 


However  this  Court  might  construe  the  law  on 
appeal  &om  a  judgment  of  revivor  in  such  case>  that 
question  has  been  decided  by  a  Court  of  competent  ju* 
risdjction^  and  cannot  be  reviewed  here. 

The  second  ol^tion  is^  tihat  the  letters  of  adminis- 
tration  being  a  mere  nullity,  no  party  representing  ths 
estate  of  Bidvadore  was  before  the  Courts  and  conse- 
quently  the  judgment  could  not  bind  that  esC«tie» 

This  question  is  one  of  considerable  diflkulty.  Had 
the  judgment  been  revived  against  the  executor  himself, 
without  the  service  of  process,  it  would  perhaps,  while 
in  force,  have  protected  all  proceedings  under  it.  But 
this  judgment  is  revived  against  Lamottet  who  was  not 
tfee  reprieaentative  oC  Salvadove*  In  the  opinion  of  a 
ms^ovity  of  the  Courts  an  execmtian  on  this  judgment 
could  not  legally  be  levied  on  the  property  of  SsJvadore; 
and  if  so,  the  title  was  not  vested  in  the  sheriff*  by  the 
service  of  the  execution,  and  could  not  be  conveyed  by 
him  to  the  purchaser.  Upon  this  point,  the  case  cited 
froorlsf  fFUsoHf  302,  is  a  strong  one  against  the  opinion 
of  the  Court :  but  in  that  case,  the  execution,  though 
irregular,  was  issued  on  areal  judgment,  and  justified  the 
sheriff  in  taking  the  effects  of  the  deceased.  On  its  face 
it  was  unexceptionable.  It  issued  at  an  improper  time  ; 
but  in  all  other  respects  was  correct  In  this  case,  the 
execution  issued  on  a  judgment'  which  was  itself  a  niiDi- 
ty  ;  and  it  authorized  the  sheriff  to  take  the  effects  real 
and  personal  of  Joseph  Sa]  vadore  in  th^  hands  of  James 
Lamotte  to  be  administered.  Nowthe  property  of  Sal- 
vackNTe  was  not  In  the  iiands  of  LaflM>tte»  but  was  in  the 
hands  of  his  ex<eeutor« 
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(B&iFFiTH      The  case  in  fWUson,  too,  is  so  briefly,  I  might  say 

.    T.        obscurely,  reported,  as  to  leave  the  principle,  on  which 

VRAziER.  the  Court  decided,  entirely  uncertain.    It  does  not  ap- 

-*— pear  that  the  object  of  the  motion  extended  further  than 

the  restoration  of  the  money.  This  was  not  an  attempt 
to  set  aside  the  sale ;  and  nothing  appears  in  the  case 
from  which  is  to  be  conclusively  inferi^  what  the  opi- 
Bion  of  the  Court  would  hsive  been  on  that  question. 

In  the  opinion  of  a  majority  of  the  Court,  there  is  no 
*    error  in  the  judgment  of  the  Circuit  Court,  and  it  is 
aflhoncd  with  costs. 

fFednesday,  Fdmmry  16f&. 

Habpsk  observed  that  he  understood  the  opinion  of 

the  Court  to  be  founded  considerably  on  the  form  of  the 

Jieri  Jadas,  inasmuch  as  it  directed  the  sale  of  the  lands 

of'Salvadore  in  the  hands  ofLamoUe^  when,  in  fact,  there 

were  no  lands  in  the  hands  oJLamotU. 

^    Marshalk,  Ch.  J» 

That  was  ahe  ground  of  the  opinion :  but  another, 
was,  that  the  sale  was  founded  on  a  void  judgment 

^  Habper,  as  to  the  first  point,  suggested  to  the  Court 

that  the  form  of  the  feri  facias  was  against  the  land» 
as  well  as  the  goods. 
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». 

A  promissoiy  ERROR  to  the  Circuit  Court  for  the  district  of 

»^'«*e*^!»^' Columbia. 

one  member 
of  a  commer- 
cial company,      T||g  ^asc  as  stated  by  Marshall,  CA.  J.  in  deliver- 

neSterffor   ing  the  opinion  of  the  Court  was  as  follows  : 


N 
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^be  Defendant  in  error>  who  was  president  <>f  a  com-  v  aw  Hfisa 
taerciid  company^  consisting  of  four  or  five  hundred        v. 
members^  sold  certain  merchandize^  the  property  of  the  iobkest* 

£ompany»  to  Jehiel  Crossfield^  and  took  his  note  payable — ' 

in  twenty .  days  to  Joseph  forrest,  president  of  the  ^  ^^  ^^ 

-cpmmertial  company>  for  the  purchase  money.    De-!!S5!yi 

fault  having  been  made  in  jmyment^  Joseph  Forrest  in-  <»n  >&  i«v  Vy 
stituted  a  suit  against  Jehiei  Crossfield  and  John  P.  i^h^^^iHr^ 
Van  Ness^  who  was  a  dormant  partner  of  Crossfield^  mbm,  apbii 
and  also  a  partner  of  the  commercial  company.  *?  ^'^!S!^ 


The  declaration  contains  several  counts.    The  first  *«»V*.»^*** 
IS  on  the  promissory  note,  which  is  charged  as  the  note  eompMij,  i^ 
of  Crossfield  and  Van  Ness,  trading  under  the  firm  of  the  mooij 
Jehiel  Crossfield.     The  second  and  third,  for  goods,  jj^  ^J2d 
wares  and  merchandise  sold  and  delivered,  the  fourth  belong  to  die 
for  money  had  and  received  by  the  Defendants,  to  the  Jf^j^j^iJu, 
use  of  the  Plaintifi>  and  the  fiftli  on  an  insimul  comjm-  ratka  be  my 
tassiL  ^  A  jomt 

note,  and  the 
DrfeiicUot 

The  Defendant,  Tan  Ness,  pleads  the  general  issue^  picad^  that  thd 
on  which  plea  issue  is  joined.  J2«?t2tetf 

cneoftheOe* 

He  also  pleads  In  bar  several  special  pleas,  amount-  feodaoia,  ami 
ing  in  substance  to  this^  that  the  several  assumpsits  in  i|^?^1)ced 
the  declaration  mentioned,  were  made  for  goods,  wares,  hy  the  Pbun- 
aiid  merchandize  belonging  to  Uie  commercial  company,  ^^i^Son'oi*^ 
consisting  of  many  partners,  and  of  which  botti  the  the  debt»  Uiia 
PlaintiFaiid  bimself  were  members^  ^  piea » ua  up- 

^  00  special  de* 

mufi'er,  be- 

The  third  plea  alleges,  that  the  Plaintiff  did  agree  to  ^mu^^  ^  " 
-accept  and  did  accept  the  separate  promissory  note  of^rai%2S- 
the  said  Crossfield,  in  payment  of  all  and  singular  the 
deht  and  debts,  promises  and  assumptions  in  the  Plain- 
tiffs said  declaration  above  ^Mpposed ;  in  pursuance  and 
esmmfion  of  which  agreement  aforesaid,  the  said  De« 
fendant,  Jehiel  Crossfield^  made  the  said  promipory 
note  in  the  Plaintiffs  said  declaration  mentioned  and 
delivered  the  same  to  tite  said  Plaintiff,^  on  the  day  of 
the  date  of  the  said  note,  at  the  county  aforesaid,  and 
the  Plaintiff  then  and  there  accepted  the  same  as  pay- 
ment, in  pursuance  of  the  aforesaid  agreement. 

To  these  seveisal  special  pleas^  the  Plaintiff  in  the 
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▼Air  KBss  Court  below  demuired  nptdBMy,  mai  the  Bf fendant 
V.       joined  in  demurrer. 

TOBRB^T. 

«— — —  On  argument^  the  demarrers  except  to  the  third  plea, 
were  overruled^  and  the  pleaa  sustained  as  to  the  2d/ 
3d  and  4th  counts^  but  the  demurrers  were  sustained  as 
to  the  Ist  and  dth  counts  of  the  declarattoa*  The  de- 
murrer was  also  sustained  as  to  the  Sd  plea,  which  was 
adjudged  bad  as  to  all  the  counts. 

« 

Or  the  trial  of  the  issues.  Van  Ness  objected  to  the  evi-^ 

dence  offered  by  the  Plaintiff  below,  to  support  the  first 

count,  and  his  objection  i^ing  overruled,  excepted  to  the 

opinion  of  the  Court.  This  exception  brings  on  the  whole 

question  made  by  the  pleas  on  the  point,  that  the  goods 

.for  which  the  note  was  given,  were  partnership  goods 

belonging  to  a  company  of  which  both  the  Plaintilf  and 

V  Defendant  were  members. 

The  jury  found  a  verdict  for  the  Plaintiff  below,  on 
which  judgment  was  rendered,  and  the  cause  is  brought- 
into  thiis  Court  by  writ  of  error. 

Jones,  for  the  Plaintiff  in  error,  contended^ 

1st,  That  this  iaction  is  not  sustainable,  it  being 
brought  by  ope  partner  against  another.  And  2d,  That 
the  separate  note  of  Crossfield  was  a  discharge  of  the 
origln||^debt  due  from  Crossfield  and  VanNess. 

%  1.  An  action  does  not  lie  by  one  partner  against  ano- 

*^  ther,  unless  for  a  balance  stated  ana  acknowledged  upon 

settlement  of  the  p^urtnership  accounts. 

The  «uit  was  as  much  for  the  use  of  Van  Ness,  as  of 
any  othcp*  of  the  stockholders.  The  Plaintiff  was  billy 
a  conventional  president.    The  stockholders  must  all 

i'oin  in  the  action,  and  then  Van  ^ies8  would  be  boHi 
Plaintiff  and  Defendant. 

^.  The  plea  states,  that  the  Plaintiff  agreed  t#  take 
the  separate  note  of  Crossfield  in  foil  satisfa^on  fer 
the  goods  sold  and  delivered.  This  was  decided  by  this 
Court  to,  be  a  good  d^enee  in  Hie  caaeof  Sheehfv. 
Mmdevilie.  6.  Cranchf^B* 


F£:BRUARt  TERM  lk4  ii 

It  is  true  that  one  partner  cannot  sue  another  on  ad  lOttttBiTi 
implied  promise^  but  he  may  upon  An  express  promise. 
21,  T.  JR.  4795  Foster  v.  Mansm.    U  East.  9O9  ffrigki 
D.  Hnnter,    After  verdict,  the  promise  shall  be  taken  t# 
be  express— *-4<.  Orane/h  ^^9  urant  v.  JVhtfcr« 

The  Defendant  cannot  set  up  a  trust  to  defeat  ih6 
Plaintiffs  legal  right  to  recover.  If  the  trustee  of  $i 
feme  dole  should  bring  an  action  against  the  husband^  h6 
could  not  defend  himself  by  pleading  that  the  money  if 
i-ecovered)  would  be  for  the  use  of  his  wife*  and  that  th6 
Urite  dould  not  sue  him  at  law.  The  Defendant  cannot 
be  permitted  to  look  behind  the  legal  Plaintiff  for  the 
purpose  of  setting  up  an  inequitable  defence.  '  If  this 
doctriite  were  to  prevail,  private  banking  companies 
could  tiot  recover  tndney  letit  to  stockholdenu 

The  causes  erf  demurrer  assigffed  are,  that  fiie  pldft 
amduifit^  to  the  general  issue— and  that  the  plea  neith^ 
admits  nor  denies  the  promise  laid  in  the  dedaMtton; 

ioiKBSiiitreft^. 

fhe  cases  d^d  do  ndt  take  thisi  eai»e  otit  of  the  gene* 
m:f  pri^biple,  that  6tie  partner  tannot  «ue  anotber. 

Thid  is^dt  art  express  *jr6mls6  of  the  DefendsOit  ft 
is  only  by  implieation  that  Ke  is  charged*  It  is  a  pro<»^ 
mide  that  thi^  law  i^aises  up&^  tbe  fkct,  that  be  is  a  pntU 
ifer  with  Mm  Who  e3^pl*^ssry  p^ofltided*  in  sSk  th6  iM>' 
Hey  cottHts,  the  pi'diiiise  is  iiti^hsd* 

As  to  the  objection  that  the  i^z  aibomit^  td  the  gerie* 
pal  issue — ^that  point  Is  settled  also  in  the  case  of  l^ehy 

tbe  opiiifpti  0^  the  Co«irt  afiCfeHows: 
It  is  contendeft  by  tiki  J^ldirtJIf  th  ^i^ivirr 

im.   ThM  tM^  acfioii'  i^  iM  suMaiiliMey  It 
broQght  By^e  pattnei^  agidtiist  aifiither; 
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VAV  in»s      2d.  That  the  separate  note  of  Crossfield  discharges 
V.        the  original  debt,  due  from  Crossfield  and  Van  Ness. 

lOKRBST. 

As  the  first  error  assigned  by  tlie  Plaintifi,  is,  if  it 

be  really  an  error,  apparent  on  the  bill  of  exceptions, 
as  well  as  in  the  pleas,  it  is  not  necessary  to  examine 
the  formality  of  the  pleas  respecting  it* 

It  is  alleged  that,  at  law,  one  partner  can  sue  ano- 
th^,  on  a  claim  growing  outof  tlie  partnership,  in  no* 
other  case  than  for  a  general  balance  on  a  stated  ac- 
count* 

The  terms  in  which  this  proposition  has  been  laid 
down  are  perhaps  too  general. 

In  the  case  at  bar,  the  suit  is  instituted  on  a  promis- . 
sory  not^  given,  not  to  the  company^  but  to  Joseph  For- 
res^ president  of  the  company.  Although  the  original 
cause  of  action  does  not  merge  in  this  note,  yet  a  suit 
i9  dearly  sustainable  on  the  note  itself.  Sucb  suit  c^n 
be  brought  only  in  the  name  of  Joseph  Forrest  It  can 
no  more  be  brought  in  the  name  of  the  company,  than 
if  it  had  been  given  to  a  person,  not  a  member,  for  the 
'  benefit  of  the  company.  The  legal  title  is  in  Joseph 
Forrest,  who  recovers  the  money,  in  his  own  name,  as 
a  trustee  for  the  company.  Upon  the  record,  and  tech- 
nically speaking,  he  is  the  sole  Plaintiff,  and  the  Court 
ean  perceive  no  reasonable  or  legal  objection  to  his  sus- 
taining an  action  on  the  note.  The  principle  that  a 
company  cannot  sue  its  members,  does  not  apply  to  the 
case  I  nor  does  the  principle,  that  a  partner  cannot  sue  a 
partner  on  a  partnership  transaction,  apply  to  any  case 
where  a  note  in  writing  is  given  for  money,  not  to  a  firm^ 
but  to  an  individual  member. 

The  third  plea  alleges,  that  the  Plaintiff  in  the  CouH 
below  agreed  to  accept  the  separate  promissory  note  of 
Crossfield  in  pa3rment,  and  that,  in  execution  of  this 
agreement,  Crossfield  made  the  note  in  the  dedaratioii 
mentioned,  which  was  accepted  in  payment  of  the  seve- 
ral assumptions  stated  in  the  declaration. 

Now  the  note,  in  the  declaration  mentioned,  is  a  joint 
note,  so  that  this  plea  in  one  place  alleges  it  to  be  a. 
joint  note,  and  in  another  place  to  be  a  sev^al  note. 
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It  becomes  unnecessary  to  inquire  into  the  effect  of  van  itbbs 
ihz9  repugnancy,  if  it  be  one^  because  the  plea»  if  to  be        v. 
irnderstood  as  averring  that  the  note,  in  the  d^Iaration  iosbbbt. 
mentioned,  is  a  several  and  not  a  joint  note,  would 
amount  to  the  general  issue.    TLe  plea  is  no  more,  to 
the  first  county  than  non  assumpsit*    For  if  the  note  was 
not  the  note  of  Van  Mess,  he  bad  not  made  the  assump^ 
sit  stated  in  the  first  coont.    This  is  ill  upon  a  special 
demurrer,  when  assigned  as  cause  of  dciknurrer* 

The  Plaintiff  in  errar  supposes  the  case  of  Sheehy  v^ 
ManAe^Me  ^  Jainestmi  reported  in  6th  Cranch',  ftBS,  to 
be  a  case  in  his  favor,  on  this  point.    The  Coiurt  thinks 
otherwise.  In  that  case,  as  in  this,  a  note  was  given  by 
one  partner  for  a  debt  contracted  by  the  firm.    In  that 
case,  as  in  this,  one  count  in  the  declaration  was  special* 
on  the  note^  stating  it  to  be  a  joint  nole,  and  other  counts 
were  general,  on  the  original  transactions.    The  De- 
fendant, whose  name  was  not  on  the  note,  stated  it  to 
have  been  received  in  discharge  of  the  open  account. 
The  Court  decided,  that  the  plea  was  good,  not  in  bar 
of  the  special  count  on  the  note  itself,  but  in  bar  of  the 
^nerai  counts,  for  goods  sold  and^d^ivered. 

Upon  the  special  count,  the  Court  was  in  favor  of 
tbe  Plaintiff  bdow,  who  was  also  Plaintiff  in  error,  and 
the  juUi^meut  of  the  Circuit  Court,  which  had  been 
against  <siiii,^was  reversed.  The  case  of  Shethy  v.  Man^ 
devfUe  ^  Jameson,  then,  is  not  in  f&vor  of  the  Plaintiff  iQ 
error,  so  far  as  his  third  plea  applies  to  the  first  count 
in  this  declaration. 

This  Court  is  of  opinion,  that  there  is  no  error  in 
the  judgment  of  the  Circuit  Court  either  in  sustaining 
the  demurrers  to  the  several  pleas  fil/ed  in  that  Court  to 
the  first  count  in  the  declaration,  or  in  admitting  the 
note,  in  the  declaration  mentioned,,  to  be  given  in  evi- 
dence to  the  jm7,  on  tiie  trial  of  the  issue  of  fact.  Ibis 
opinion  renders  it  unnecessary  to  examine  the  decision 
of  the  Circuit  Court,  as  it  respects  the  pleas  to  the 
other  counts,  since,  should  their  decision  respecting  the 
pleas  to  those  counts  even  be  deemed  erroneous,  their 
judgment  will  stand. 

Judgment  qffirmed  with  costs  and  damages,  at  the  rate 
.  qf  6  per  eent»  per  annum^  and  costs. 
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S^iSStf/        THIS  wv  an  appeal  fpoip  the  Ciwi^it  Cowt  &r 
debtor  in  the  the  diatiict  of  Coliunbia,  sitting  if)  cbaneetys  at  Ale^au- 

|BmbU,  repre-  ***  ■    * 
ientillieereffi- 

SrenL^k  *"'     ^  ^^^  ^  chancery  wai  byaugtit  by  W,  Herbert,  ji^ii- 

f^elk^t^  or,  trilfte^  for  the  creditors  of  John  Fotta,  an  inacAvent 

ff  a  tJefe^t  m  ()ebtor  undf r  the  act  of  congress  for  the  relief  of  ins^- 

&^\ty^l^^  d««>tors  witliia  the  district  of  Columbia,  agaii^st 

^intiuamHthe  b^k  of  Alexandria,  to  r^over  the  proceeds  of  a 

WW  «^     '  jf act  of  land,  the  property  erf  Potts,  which  had  been 

-   ^old  by  consent  and  the  money  deposited  in  the  bank. 

^his  fond  had  been  conveyed  by  Potts  to  liudwell  Lea 

^1  trust  to  secure  the  payment  oi  money  borrowed  of 

the  biuik  by  Potts,  laid  the  deed  qf  tnoHgagt  had  not  been 

tecard^  vtithin  the  time  Um^ed  }y  lAe  law  qf  Vit^maf 

which  governa  this  case,  and  which  declares  HkiA  all 

defids  of  mortgage  whatsoeveri  although  good  between 

(be  partifiSii  shall  be  void  as  to  creditors  and  subsequent 

'  purchasers  without  notice,  unless  they  be  recorded  wlthr 

P  eight  months  after  their  date* 

^^Aify,  Jar  the  Jippellants^ 

Although  the  deed  to  |liee  would  be  void  as  to  a  sub- 
sequent  purchaser  for  valuable  consideration  without 
^oticcj^  yet.  it  is  not  void  as  to  Herbert,  who  is  the 
trustee  of  Potts  under  the  insolvent  law  for  the  district 
t)f  O^Umhi^rrrCLa'^tss  U.  S.  voL  6,  p,  29^ J  A  trustee 
under  that  law  is  like  an  assignee  under  a  commissiiMi 
_  fl^f  bankruptcy  in  England.  He  sta^nds  n^erejy  in  the 
place  of  the  insolvent.  He  takes  the  estate  9s  the  in* 
solvent  held  it.  He  is  hound  by  the  same  equity,  and 
liable  to  the  same  obligations.  Coepet^s  B.  Z#.  1^,  sm, 
f  Ve-T^  633,  tMk^  94, 162.  %  Vtm.  564i»  609,  Taylor 
IP,  Whekn  1  £r.  C.  C.  269,  Itassel  tu  JtuseeL^  The  i£»ed 
to  Lee  being  good  against  Potts,  i|  #%iml]](  ?^  mfi^ 
H^rliert. 
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ALSXAir* 

iVo  English  authority  ean  apjdy  iixtdihi  to  this  case,      obia 
jRotts  remaiaed  in  iiossession  ten  jears  aftet  the  deed  to        v. 
JLiee,  and  ^ntiI  his  insolvency  and  the  execution  of  the  aBBBunr. 
deed  to  Herbert^  when  he  delivered  to  Herbert  the  poa-    ■    ■ 
session. 

But  the  deed  is  void  as  to  eredilors  as  well  as  fur- 
chasers,  and  creditors  are  not  affected  hy  notice,  al- 
though purchasers  are.  The  fact  that  Herbert  had  no- 
tice dQ«s  not  appear ;  but  if  it  didt  he  represents  the 
eredHaifS ;  an4  their  fights  are  Ms.  If  there  had  been 
BO  de^  to  Herbert,  the  creditors  mi^t  hare  obtainad 
a  decr^  in  their  own  naaeies  to  vacate  the  deed  to  Lee 
and  compel  a  aaie. 

But  if  this  cause  depends  upon  the  decisions  under 
the  bankrupt  law,  yet  the  assignee  of  a  bankrupt  rq>re> 
sents  tiie  creditors,  and  can  take  advanta|pe  of  defects 
which  the  bankrupt  himself  could  not.  Cooper  507. 
In  the  case  of  Taylor  v.  WheeUr,  %  Venu  664,  it  does 
not  appear  that  tlie  creditor^  had  a  right  to  avail  them- 
j^lves  of  th^  defect  in  the  mortgage,  if  Herbert  repre- 
sents the  creditors,  the  fourth  section  of  the  statute  of 
Viri^in^a  is  conclasive.  1  f.  P.  Ber.  Co.  1B7.  If  he 
does  not  repvesent  the  creators,  tlien  all  the  provisions 
of  the  insolvent  law  are  of.no  avail.  If  the  deed  cannot 
be  set  aiaidh  by  a  bOt  in  the  name  of  the  ttvtftee,  the 
judgment  creditors  may  Sle  a  bjU  ib  their  own  names 
and  set  it  aside. 

Swank,  «a  reply. 

The  assignee  of  a  bankrupt  also  represents  the  credi- 
tors, but  yet  it  has  been  decided  (^±  Jitk.  MJ  that  al- 
though creditors  might  vacate  a  deed,  yet  an  assignee 
could  not* 

The  case  of  Taylor  v.  WheeUr  is  very  strong.  The 
mortgage  was  void  at  law  for  want  of  a  surrender  of  . 
the  cmy-hold  in  doe  tinne,  yet  it  was  decreed  that^  it 
aboala  he  Biad<»  good  agamst  ti^e  assignee  of  the  mort- 
gagor^  whO}  it  was  adnutted,  represented  the  creditors. 
Bat  the  dbfiMeUoir  9^  that  the  ComplaiiMust  also  was 
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BAKK  OT  a 'Creditor,  and  had  trusted  to  tbfs  particidar  fund,  but 

ALKXAir-  the  others  were  general  creditors ;  and  upon  that  dw- 

DBiA      tinction  his  decree  seems  to  be  founded.    The  reason  of 

V,        that  case  is  precisely  applicable  to  the  present.    The 

UfiXBSRT.  bank  lent  the  money  upon  the  credit  ^of  this  very  se- 

— •curity. 

February  16^A....Mab8haiJi,  Ch.  J.  delivered  the  opi- 
,  nion  of  the  Court  as  follov^'s :  ^ 

In  this  case  a  bill  was  brought  in  the  Circuit  Court 
for  the  county  of  Alexandria,  by  William  Herbert,  jr. 
trustee  for  the  creditors  of  John  Pott0  an  insolvent 
debtor,  ag»inst  the  bank  of  Alexandria,  to  recover  the 
proceeds  of  a  tract  of  land,  the  property  of  Potts,  which 
had  been,  sold  by  consent,  and  the  money  deposited  in 
bank.  ^ 

This  land  had  been  conveyed  by  Potts  to  the  bank  to 
sec^ure  the  payment  of  a  sum  of  money  borrowed  by 
him,  but  the  deed  of  mortgage  had  not  been  recorded 
until  eight  months  after  its  date  had  elapsed.  The  law 
of  Virginia,  which  governs  this  case,  declares  all  deeds 
of  mortgage  whatsoever,  though  good  between  the  par- 
ties, to  be  void  as.  to  creditors  and  subsequent  pur- 
chasers without  notice,  unless  they  be  recorded  within 
eight  months  from  the  date. 

The  question. is  whether  this  mortgage  can  be  set  up 
in  favor  of  the  bank  against  the  trustee  for  the  creditol^. 

The  Circuit  Court  decreed  in  favor  of  the  trHstee, 
and  from  that  decree  there  is  an  appeU  to  this  Court. 

For  the  Appellant  it  is  contended  that  the  trustee 
may  be  assimilated  to  the  assignees  of  a  bankrapt^  and 
he  has  adduced  some  cases  from  the  books  showing  that 
in  England  a  deed  declared  to  be  void  in  law  has  been 
supported  against  the  assignees  in  favor  of  the  particu- 
lar creditor  who  holds  a  lien  upon  it. 

The  resemblance  between  the  trustee  for  the  esMt 

..of  an  insolvent  debtor  in  the  district  of  Columbia  and 

the  assignees  of  a  bankrupt  is  adnutted ;  yet  a  dear. 

distinction  exists  between  the  cases  cited  at  bar  and 
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!       ihat  before  the  Cout.    In  tbose  cases  the  deed  was  de-  baxk  op 
i       dared  void  without  any  view  to  creditors.    In  this  case  alkxak- 

the  deed  is  declared  Toid  for  the  particBlar  beneit  of     bua 
^       creditors.    To  set  op  this  deed  against  the  crediturs        r. 
i       would  be  to  defeat  ike  very  object  for  which  the  law  HSKnenr. 

was  ma4e«  — .— — 

The  counsel  for  the  Appellant  is  well  ai^sed  of  this 
distinction}  and  though  he  claims  tbr  his  clients  the 
benefit  of  this  deed  against  the  trustee^  he  adaits  that 
it  could  not  be  sustained  against  the  creditors  suing  in 
tiMw  own  names. 

In  reason  there  can  be  no  difference  between  this 
suit,  which  asserts  the  right  of  the  creditors  in  (he 
mode  prescribed  bj  law^  and  an  assertion  of  that  right 
in  their  own  names.  Nor  does  the  law  distingnish  be- 
tween them.  The  cases  cited  did  not  turn  oo  any  dis- 
tinction between  the  ri^ts  of  the  assiigBee  and  the  ere- 
ditorSf  but  on  the  preference  which  ought  to  be  given  to 
him  who  has  trusted  on  thexredit  of  the  particular  fund 
over  those  who  had  trusted  the  general  fund. 

The  decree  is  t^Srmed  with  eaUs* 
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ERROR  to  llie  Circuit  Court  for  the  district  of  Whcne  ^f^w. 
Maryland.  f^-^  «^*  ^' 

"  m  loa^ii  to  tif 

The  facts  of  this  case  were  thus  stated  by  Stort,  J.  °p^  ^'^  '"'^ 
in  deliTeriag  the  opinion  of  tiie  Court  SSl^  ^ 

the  cargo,  a? 

This,  js  an  action  on  a  policy  of  insurance,  under-  ^"^S^l; 
written  by  flie  Defendants,  on  the  29tii  of  October,  1806,  moiecj  igi^ 


UtebrigSetaqr, 


.8»«^- -—-«««  rf 
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ilABCAla-  master,  on  a  voyage  at  and  from  New  York  to  Nanteflf; 
tiiEB  MfDou,^al  was  the' general  owner  of  the  brig,  and,  on 
T.  tlie  Ist  day  of  October,  1806,  bv  sL  charter-party  of  af* 
CHE9A-  freightment  made  with  the  Piaintifl^  granted,  and  to 
PEAKS  freight  Iet#  to  the  PlaintiflT,  the  said  bri^,  excepting  an^ 
^  ii^s.  €o«  reserving  iter  pabin  for  the  use  of  the  master  attd  mut^ 
*^— -•— —  and  for  accommodation  of  passengers,  as  therein  mention- 
ed,  and  so  much  room  in  the  bold  as  might  be  liedessa- 
bTwKdaS!?  U  f^^  ^hc  mariners,  and  storage  of  water,  wood,  prori* 
from  the  eiti-  Mons,  and  cabies,  for  the  voyage  from  New  York  to 
S^in^t^I  Nantes ;  and  W^Dougal,  by  the  Same  mstrtiment  cove* 
go  of  a  mixed  rianted  to  man,  victusd,  and  navigate  the  brig  at  fA0 
ubaneter,  no  ^^^^  charge  durine:  the  voyaee,  and  to  receive  on  board 
r<ir  mere  dete- any  shipment  of  goods,  not  contrabatta,  which  the 
HontfiQii  in  ^  Plaintiff  shoufd  tender  at  the  sid0  of  the  ship,  or  withirf 
'^^^^  reach  of  her  tackles,  at  New  York,  and  to  stow  and  se* 
Taiid,  unless  cure  the  sa^e,  and  proceed  therewith  t&  Nantes,  and? 
2ffh!^  th«ro  discharge  the  same.  The  passenger*  on  boar* 
memonndum  the  qrig  Were  to  be  at  the  joint  expense  of  the  parties^ 
uticies  exceed  and  the  passage  money  was  to  be  equally  divided  be* 
ihe^TO V  'tween  them.  The  other  clauses  in  the  charter  party  ar* 
the  whole  car- not  material  to  be  stated,  ei^cept  that  the  Plaintiff  cove- 
§*J*^^[^^.  nanted  to  pay  the  stipulated  freight  and  demurrage* 
dam  articles.  The  cargo,  put  on  boa;rd  by  the  Plaintiff,  was  of  the  in* 
^jl^"^^^*®- voice  value  o^  g2M89,  of  which  g  7,439  wei-e  in  me- 
dfashipre.  i&orandum  articles.  tW  brig  ss^ed  an  *the  yoyage^ 
taios  the  pos-  under  the  command  of  M<Dougal,  on  the  9th  of  Novem- 
tamdk^wu  l>er,  1806,  HH^  during. the  voyage  was  Compelled  by 
jgationof  the  stress  of  weajLhe&  and  other  accidents,  to  bear  away  for 
£SS  tS^^aTrV  ^^^  ^^^  Indies,  and  thrived  at  the  port  of  St.  Johns j  ift 
a  ca^o  <ui  Antigua,  on  the  22d  day  of  December.  There  the  mas- 
freight  fw  the  fj^p  mad^  application  tothe  vice  admiralty  for  a  sun'ey, 
tSrter-party  &c.  and  such  proceedings  were  had  upon  his  applica- 
isHoheconsi-  tion,  that  the  cargo  was  landed,  and  by  a  decretal  order 
£!g'l^^.*  of  the  Court,  of  the.  Slst  of  January,  1807,  the  same 
freightment  was  .ordered  to  be  sold  for  the  benefit  of  all  Concerned, 
toanding  in  ^^  reserving  the  question  as  to  freight.  Under  this  decree, 
Se  ft^r^tcr  the  cargo  was  accordingly  sold,  and  the  sales  completed 
isnotteiothed  before  the  28th  of  March,  1807 ;  and  the  nett  pro<»eeds 
rii^tefoM^of  the  whole  of  the  Plaintiff's  property  amounted  to 
i«8ponsibmty  g  13,767.  The  nett  proceeds  of  the  memorandum^  ar- 
J^^^^j^^^P-  tides,  inclndied  in  the  same  siini,  were  18  M^^  SO. 
the'g^neJaf*  The  wliole  jjTocefds  Were  paid  over  t»  an  agent  ap- 
owoerisaiso  pointed  by  M^Dougal,  and  the  freight  for  the  whol#- 
Tor"^.  Cot  voyage  w^  allowed  him  by  the  adfliirtiMy,  «#oA  tt  i*e^ 


port  of  commissioners^  to  whom  the  question  wm  re*  MARCi:^^ 
feiredp     The  brig  was  repaid  d  at  Antigua,  y^itiiin  a     nisM 
reaaonabte  tattle^  at  the  expense  of  4ne  sixth  only  of  her        v. 
raltte,  and  c^aiMe  of  ^lAovming  the  ^ojag^  with  ite   ch£sa*> 
original  cargo;   but  M^Dougal  voluntarily  abandoned    rtAKK 
fte  voy^e^t  Antigua,  for  bis  own  emolumeiit  and  ad-:    i^*  ^co« 
vantage.    -Of  the  cargo,  -99  hags  of  coffee  were  sJ>oili  d  - 
and  throapen  overboard,  and  ttie   residue  greatly  ^a*!*^?^''^*'^ 
maged  by  the  perils  of  the  seas;  and  the  whole  cargo,  terofdie"^ 
mcluding  the  memorandum  articles,  sustained  a  damage^ »!,  he  k  i 
during  the  Voyage,  exceeding  a  moiety  of  its  original  ta-  ^^^  "*^' 
lue.    On  the  Mb  of  Feb.  1807,  and  within  a  reasonable  uy. 
time  after  receiving  information  of  the  loss,  the  Plaintiff 
abandoned  the  whole  cargo  4o  the  uiiderwriters. 

The  dedaraftion  contained  two  counts,  for  a  total  iuss^ 
ist.  4>y  the  perils  of  the  seas,  and  2d.  by  barratry  ofthft 
master.  At  the  trial*  the  Court  beluw,  upon  the ,  facts 
and  circumstances  above  stated,  held  that  the  Plaintiff 
was  not  entitled  to  recover^  as  for  a  total  loss  of  the  car- 
go insured,  iOQluding  the  memorandum  arti(  les  ;  and 
the  cause  came  up  to  this  Co]^rt»  upon  a  hill  of  ex* 
I      teptions  to  that  opinion. 

* 

HkBPBU,  for  the  Plaintijl 

The  great  controversy  between  tWft  parties  in  tiiii. 
case,  turns  on  the  questiolil,  wheMier  the  loss  of  tbecar* 
I      go  now  under  consideratwn,  was  D^rtiat  or  total.    It  ia 
f      contended^  on  the  part  of  the  Plainnff^  that  it  was  a  t^trf 
I      loss* 

I         1st,  By  the  datigers  of  fkb  deas^ 

£d.  fiy  ^e  banrnti'y  of  the  mastel^^ 

By  the  daligers  ef  the  seas-^ 

1st.  Because  the  voyage  Was  broken  up  and  lost  hf 
I      the  deterioration  of  the  cargo>  to  mol%  than  half  of  iti 
value. 

^.  Because  ther^  may  be  a  tofal'loss  of  meiiiorandttln 
articles,' by  tiie  loss  of  tbe  iroyagfe ;  altbough  the  arti- 
cles themselves  Remain  in  existencei  and  of  sobio  Vahie» 

VOLw  TI».  « 


V 


42 


SUI^EME  COintT  U.  §i 


IKS*  ce« 


MiJtc AE-      By  the  barratry  of  the  master—  % 

DIBR 

v.  l8t  Because  the  acts  imputed  to  him^  amount  to  bar^ 

CHESA-    ratry^  if  he  were  in  a  rituation  to  commit  it 

2d.  Because  by  the  cbarterrparfy,  the  Plaintiff  be- 
p  came  owner.pra  hoc  vicCf  and  M'Dougal  merely  master^ 
so  as  to  be  in  a  situation  to  commit  barratry. 

The  questibii  to  be  first  Considered^  may  be  stated  as 
follows: 

Whethe^^  in  cade  a  cargo  consiittjs  partly  of  memoran- 
dum articles^  ^on  which  no  partial  loss  can  be  recovered,) 
ft  toti^  loss  is  mcurred  by  the  breaking  up  of  the  voyage 
on  account  of  such  a  deterioration  of  the  whole  cargo, 
(including  a/deterioratfon  of  tba  memorandum  articlesy) 
as  reduces  the  value  of  the  whole  cargo  more  than  one 
half. 

We  bold  the  affirmative  of  tile  questioji. 

But  there  are  two  cai&es  which  have  been  considered 
as  very  stro%  in  f avpr  of  the  negative.    These  are, 

Ist.  Tbe  case  of  WUson  ^  anoihtr  v.  SflAihf  ^.  iurr. 
1550,  cited  also  in  J^arsk.  (1st  Jinu  fd.)  14!l.  This  was 
of  a  ship  with  a  cargo  «f  com,  which,  faaviHg  met  with 
a  storm,  was  obliged  to  run  for  the  nefM*est  port  to  re- 
fit, where  she  incurred  a  considerable  expense  in  re- 
pairs. On  h^r  arrival  at  her  po^  of  destinatkm,  it 
was  found  that  the  com  was  damaged  to  more  than 
half  its  value.  Lord  Minsfitld  decided,  that  this  losa^ 
not  being  of  the  nature  of  a  general  average,  nor  ari- 
sing from  the  the  ship's  being  stranded^  could  not  be  're. 
covered  on  the  policy ;  for  that  the  words  of  the  me- 
morandum, ** free  from  averastf  utdess  general,  or  the 
ship  be  strdnded/'  did  not  make  a  condBion^  but  only 
an  exception^ 

The  answer  to  this  case  is^  that  the  vessel  had  ar- 
rived at  the  place  of  destination  }  the  voyage  therefore 
was  not  broken  up,  and  so  no  to^  loss  could  be  claim- 
ed on  the  ground,  that  the  cargo  waa  deteriorated  more 
than  half  its  value* 
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Qd.  The^  other  cade^  and  that  which  is  chiefly  relied  icaboib^ 
mpoD  by  the  Defendants*  is  the  case  of  Cofkifig  r«  Fra-^     om 
ser^ — Marsh.  (Ist  Am.  ed,)  1^.  v. 

CHBiAr 

Here  the  Toyage  was  broken  ap ;  and  it  was  decided  fbakb 
by  lord  Mansjieldf  and  the  other  justices  who  sat  in  the  ins.  oo. 
cause*  one  of  whom  was  Mr.  Justice  BuUer,  that  if  the 
articles  for  which  th6  insurer  is  warranted  to  be  free 
from  average*  except  general*  specifieaUy  renunn  aftei» 
the  yoyi^*  though  by  sea  damage  they  are  rendered 
of  no  value,  yet*  if  the  ship  has  not  been  stranded*  this 
IB  only  a  parttai  Um,  for  wliich  the  insurer  is  not  li- 
able. 

The  authority  of  this  case*  it  must  be  confessedf 
would  go  fat*  to  prevent  the  pr^^ent  Plaintiff  firom  reco* 
vering  as  for  a  total  ioss*  were  it  not  for  the  tAaerva^ 
tions  made  upon  it  by  lord  iQsnyon*1n  the  case  of  J9i»r- 
futt  v.KensmgtoUf  7.  T.  R.  210. — ^Atso  Marslu  (1st.  Am. 
ed»)±Bi.  The  opinion  of  the  Court  in  that  case  tends 
very  much  to  invalidate  its  authority^ 

The  princi];de  of  Cocking  v.  Fraser,  is  also  overruled 
in  the  case  of  M**Sndrews  v.  VaUfghath  Marsh,  (1st.  Am. 
ed.*)  150 — and  Park^  114*  which  goes  to  ahow  thatf 
wl^ere  a  cm^go  consists  of  memorandum  articles*  if  the 
n>ojfQge  he  lost*  the  insured  may  recover  as  for  a  total 
loss*  though  the  cargo  be .  not  wfaoJ(y  destroyed.  And 
there  is*  in  fact*  the  same  reason  that  the  breaking  up 
of  a  voyage*  in  case  of  memorandum  articles*  should 
constitute  a  total  loss*  as  where  the  cargo  consists  of 
articles  not  mentioned  in  the  memorandum.  The  ge- 
neral doctrine  now  is*  with  regard  to  both  descriptions 
of  goods*  that  there  may  be  a  total  lo^s  by  the  breaking 
fip  of  the  voyage. 

JOysati,  i3«  BffwcrqfU  3.  Bos.  ^  T%d.  474»  is  another 
case  against  the  principle  laid  down  in  Cocking  v.  Era- 
ser. The  opinion  of  the  Court  (lere*  was*  that  it  is  a  to- 
tal loss  of  memorandum  articles*  although  they  may  re- 
main in  specie,  if  they  become  so  much  damaged  as  to 
be  no  longer  worth  carrying  to  jtheport  of  destina- 
tion. 

The  next  question  is^  whether  there  was  ^  total  lorn 
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jUOEcax-  W  ^®  Bar^tr^  dP  the  KKteler ;  wd  tiiiii  nnisf  be  de* 

mxsM     «ifed  b;  ariceVliaiiiii^  wbo^  was  tiie  owAet  of  the  Yasse] 

V.        for  the  voyage ;  for  it  is  tkgt^d  on  all  haxidsi.  thl^  if  the 

mass^-    master  vi^  in  a  situation  to  commit  barratry^  he  wa9 

jp£aXB    actusBy  goilfy  of  that  oflfeufce;    > 


IK  9.  00. 
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A  person  may  be  owher  f6r  tire  Toyi^^  yvho  is  not 
tbil  i^dnetal  owner  of  the  ship;  and  barratry  may  be 
committed  Bgafnsf  Such  person  by  the  master^  altboitgli 
the  barratrous  act  i4  the  master  riiay  bate  been  dene^ 
mth  tfa^  corisent  bf  the  aclnal  geheral  owner.  €tnop^ 
i^$,  Va^jo  V.  9Ffieder.  See  the  h^aoA  case  also  in  Mtrsfi. 
^  (1st.  Am.  ed#)  454.  '      ^ 

In  iiie  cmb  imw  before  the  Court,  Marcardier,  the 
Plaintiff^  ^i'S  owtfer  of  tjve  vessel  pof  hoc  tiw^  altlfthigh 
M/Dougal;  the  mastei^  was  the  general  owner.  We 
coHileiild  therefdre^  that/accordiftg  to  i;he  priniriples  laid 
doirn  lb  the  cdie  last  citefd,  the  Piaster  was  in  a  sitba* 
tiion  to  commit  barratry  a^a^aiiist  the  Plaintiff^tbat  he 
has  actually  done  so^-and  therefore  that  the  Plaintiff 
is  intitled  to  recover  as  for  a  total  loss. 

II  has  been  contended  for  the  Plaintiff,  th«l  there  jmay 
b^  a  total  Ibss  by  the  breaking  up  of  a  voyage,  if  the  gMds 
on  boa^d  be  deteriorated  more  than  half.  No  En- 
glish aiithoHty,  td  this  eflVct,  is  recollected*  The  Courts 
ft  New  York  have  so  derided,  it  is  true^  but  the  prin- 
ciple may  be  considered  as^rbitrtry,  and  the  decision 
as  local. 

According  to  M akshaxk,  (Ei^.  ed.)  ^ol  2,  p.  486,  if 
the  goods  insured  specifically  remain,  and  are  actually 

,  landed  at  the  port  of  delivery,  howevter  .damaged  in  the 
voyage,  flie  ijijury  will  amou|it  hot  to  a  partial  loss. 
Why,  theu,  ifhould  ib^  ftisured  have  a  right  'to 
'tlbando^  as  for  a  total  loss  W  an  intermediate  port, 
if  the  goods  mn  be  j^i^rried,  id  the  same  or  atio- 
!hcr  fihip,>  the  place  nf  dejitiftation  I  All  the  aolho* 
jrities  in  favor  of  me  right  to  abandon  at  an  iuiermedi* 
ate  port,  are  icases  where  the  voyage  was  broken  op 
by  the  incapacity  of  the  ship  to  perform  it.    But  in  the 

jTt^i  t ase,  there  *a^  nd^teh  incapacity,    'yhe  vessel 
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91^  n^ured  at  Ahtigtta  witMit  a  reasoiiaUe  tiaie^  M  mahcab^ 

I        16^  expense  of  One  siicth  of  her  value,  and  was  capable  dikb 

of  performing  ttte  voyage,  with  a  considerable  part  (at  '     v* 

least  oiie  third)  of  the  original  cargo^    The  case  there-  chbsa* 

fore^  is  materifdly  dififereift  from  those  eited  on  the  part  pbakb 

irf  Hit  Plaintiff.     Fid.  Parl^i  observations  in  the  ea^ies  w s,  o«. 
«f  CMcing  V*  FrmstTf  ^  Dysdn  v.  Bawers^U  !•  Fork. 
(6^t1i  Lon.  ed.)  id^.    Abo  %.  Marsh.  (£ng.  ed.)  586, 
Maiming  v,  Jtewnhumi                                                  ' 

It  is  tiie  opiniba  of  the  best  jadges  in  cases  of  thfs 
natnre,  that, the  law  of  abandonment  has  already  been 
earned  far  enoagh ;  bat  tlie  counsel  for  the  Plaintiff 
H^ould  carry  it  to  an  extent  hitherto  unprecedented. 

With  regard  to  nreihorandum  articles,  all  the  autho- 
.  rities  go  to  .show  that  there  must  be  an  atbud  total  loss, 
#  in  order  to  justify  an  abandonment. '  A  technical  total 
Idss,  is  not  sufficient.    The  underwriters  are  not  liablo 
for  mere  ifeteriaration,  however  great,  ofsuch  articles : 
They  t*efuse  to  have  any  thing  to  do  with  it,  gn  account 
of  the  difficulty  of  knowing  the  real  cause  of  sucfa  dete- 
rioration.  1.  Mar%h.  (£ng.  ed.)  227,  note  to  the  case  o£ 
Cocking  V.  Froser..    As  to  memorandum  articles,  also, 
the  intermediate  port  mi^es  no  difference*     , 

In  the  case  of  Dyson  v.  JSo'wero^,  3.  Qps.  S^  PuL  474, 
there  ivas  an  actual  totsi  lo88»  Tbe  Oourt,  in  that  case, 
do  not  mean  to  ssty  that  memorandura  .articles  may  be 
subject  to  a  techiucal  total  loss. 

The  sdjeged  barratry  is  next  to  be  considered.  The 
question  arising  on  this  point  is,  as  has  been  already 
stated,  whether  the  master,  under  the  circumstances  of 
the  case,  ooirid  commit  barratry.  If  he  could,  the  fisicts 
seem  to  show  that  he  was  guilty  of  the  offence.  But  wc 
contend  that  the  master  was,  in  fact,  the  owner  of  the 
vessel  for  the  voyaget^  9^  well  as  general  owner,  and 
therefore,  since  barratry  is  a  fraud  against  the  owner* 
he  could  not  be  gailty  of  that  offence,  insomuch  as  a  man 
cannot  commit  a  fraud  against  himselL  The  charter- 
party,  in  this  case,  is  of  a  peculiar  construction ;  it 
sounds  incavenaiU  throughout;  it  is  clearly  not  an  as- 
^iNtteiit  of  the  projierty  to  the  Plaintiff|  pr<y  hoc  vice : 
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MARCABr  The  maateiT  finds  the  j^tfiw,  pays  them^  provides  for 

DiER      them,  and  has  the  whole  management  of  the  veissel :   He 

V.    '    liuisty  therefore^  be  •  considered  as  owi^er  for  the  voyage* 

OHESA-    In  VMtjo  V.  fFheeler,  tlie  charter-party  is  not  set  forth^ 

F£AKJ5    but'  it  is  stated  ia  the  case  thatthe  freighter- employed  the 

INS.  CO.    master  and  creM'»  and  pai4  the  crew. '  The  Court  said 

— — -  it  would  lie  different  if  it  were  not  a  general  freighting* 

Here  the  Plaintiff  was  nat  a  gener^  frieghten    LofU 
wlio  -also  reports  the  cude  of  Vldkfo  v..  Wheeler f  (LofU 
^  641)  sayS;  that  where  the  master  employs  and  pays  the 

ecewy  &c*  the  charter-party  seems  to  be  rather  a  cove- 
.  iiant,aud  does  not  make  the  Meghter  owner  for  the  voy- 
age* 1.  Johnson,  22d»  ^^Iidire  v.  Bowne.  8.  Johnson 
272,  EoUet  V.  The  Cotwmiian  Insura/nce  Company,  i^ 
Crunch,  2ii,  Hjoe  Sf  Co.  v.  Ortrwrmin* 

Harpeb^  ift  replj^. 

f 

l^he  question  as  to  barratry  is,  who  had  the  beneft<r 
cial  interest,  in  tl^  vessel  during  the  Voyage.  There 
can  be  no  doiflit  that  the  beneficisd  interest  was  in  the 
Plaintiff.  It  is  of  ho.importance,  as  it  regards  the  own- 
ership of  the  vessel,  by  whom  the  crew  was  fornish^dy 
provided  for,  ^C  The  freighting  of  .a  vessel  where  the^ 
i:rew  and  other  necessaries  for  the  Voyage  are  provided 
by  the  general  owner,  is  merely  like  hiHng  a  house  rea- 
dy furnished,  instead- of  Jiiring  it  empty,  where  the  tem- 
porary ownei*ship  is  no  less  in  the  hirer,  in  the  former 
case,  than  in  the  latter. 

ThwrsdOff,  Feb.  17.  •d&5ent...«WASHiNO(roN,  J. 

Storv,  X  delivered  the  opinion  of  the  Court  as  foir 
taws : 

The  Plainliff  iii  this  tiase  contends  that  there  was  a 
total  loss,  which  authorized  aii  abandonment  by  both  of 
,    the  perils  stated  in  the  declaration  viz. 

Ist.  By  the  perils  of  liie  «eas,  and 

2d.  By  barratry  of  the  master. 

And  first,  as  to  a  total  loss  by  the  perils  of  the  seas^ 


\ 
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it  seems  now  clear  that  a  technicftl  total  loss  may  mircau- 
aiwe  from  the  mere  deterioration  of  a  cargo  hy  any     nisa 
of  the  perils  insured  against,  if  the  deterioration  be  as-         f. 
certained  at  an  intermediate  port,  nf  necessity»  short  of    cbesa* 
the  port  of  destination.     In  such  case,  although  the    peakk 
ship  be  in  a  ci^acity  to  perform  the  voyage,  yet  if  the   ims.  co* 
voyage  he  not  worth  pursuing,  or  the  thing  insured 
be  so  damaged  and  spoiled  as  to  be  t>f  little  or  no  valuet 
the  insured  has  a  right  to  abandon  the  prcj^cted  adxen- 
ture,  and  tiirow  upon  the  underwriter  the  unprofitable 
and  disastrous  subject  of  insurance.    It  has  tlii^refore 
been  held,  that  if  a  cargo  be  damaged  in  the  course  of 
the  voyage,  and  it  appear  that  what  has  been  saved 
is  less  in  value  than  the  amount  of  the  freight,  it  is  a 
clear  case  of  a  total  loss.    It  does  not,  however,  appeal: 
that  the  exact  quantum  of  damage  which  shall  authoi 
rize  an  abandonment  as  for  a  total  loss,  has  ever  become 
tha  dkect  subject  of  adjudication  in  the  English  Courts. 
The  celebrated  treatise  Lt  Quidon,  ch*  7,  art.  i,  cou- 
siders  that  a  damage  exceeding  the  moiety  of  the  value   . 
of  the  thing  insured,  is  sufficient  to  authorize  an  aban- 
donment   This  rule  has  received  some  countenance 
from  more  recent  elementary  writers^  and,  from  its 
public  convenience  and  certainty,  has  been  adopted  as 
the  governing  principle  in  some  o£  the  moat  respectable 
commerciai  "States  in  the  union ;  and  perhaps  is  now  so 
generally  established  as  not  easily  to  be  shaken.    1,  x 
John.  e.  ±4±.    ±s  John.  R.  333,  M€.    Marsh.  Ins.  B6fi, 
J^ote  92,  dm.  edit.  ±SiO.    Fork,  104,  6  ediiim^ 

But  this  rule  has  never  been  deemed  to  extend  to  a 
cargo  consisting  wholly  of  memorandum  articles.  The 
legal  efGect  of  the  memolrandum  i»  to  protect  thetinder* 
writer  from  idl  partial  losses  \  and  if  a  loss  by  deteriora- 
tion, exceeding  a  moiety  in  value,  would  authorize  an 
abandonment,  the  great  object  of  the  stipulation  would 
be  comidetely  evaded.  It  seems,  therefore,  to  be  tlie 
settled  doctrine  that  nothing  short  of  a  total  extinctioti, 
either  physical  or  in  value,  of  memorandum  articles  a^ 
an  intermediate  port^  would  entitle  the  insured  to  twm 
the  case  into  a  total  loss^  where  tho  yoyage  is  capftUe 
of  being  performed.  And  perhaps,  oven  as  to  .  an  ex-  , 
tioction  in  value,  where  the  commodity  specifically  re- 
mains^ it  magr  yet  be  deeined  not  quits  settiM  whether, 
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BIARCAR-  under  the  like  cireumstances,  it  woiiM  authorise  afi 

0IER      abandenment  for  a  total  loss.    Byson  v*  BjOfwerqfU  S^ 

v\     '    Bos*  and  Full.  ^74.    Maggrath  v^  Ckurch,  1»  Caines  R4 

CRBjSA-    212.     Cockiftg  V.  Fra»er,  MarshaU,  227..    Fark^  i^2^ 

PEAKS    6th  editim* 

IWS.  CO. 

-— The  case  before  the  Court  is  of  a  mked  chsttyacter^ 

It  embrace^  articles  of  both  descriptions ;  some  witlria 
and  others  without  the  purriew  of  the  memorandum^ 
It,  in  such  a  case,  a  deterioration  exceeding  a  moiety 
in  value^  be  a  proper  case  of  technical  total  loss,  it  wiH 
follow  that,  in  many  cases,  the  underwnter  will,  imfi- 
rectly,  be  rendered  responsible  for  partial  losses  on  the 
^  memorandum  articles.  Suppose,  in -such  a  case,  the 
damage  of  the  memorandum  articles  were  *a  per  cen^^ 
and  to  the  other  articles  dO  per  cent,  in  the  whole  a- 
mounting  to  half  the  value  of  the  cargo,  the  itnderwri- 
ter  would  be  responsible  for  a  technical  total  loss,  ai?d 
thereby  made  to  bear  the  whole  damage,  from  which 
thei  memorandum  meant  to  exempt  liim.  Indeed  cases 
might  arise  in  which  the  damage  miglit  exclusively  fall 
on  memorandum  articles  ;  and  if  it  exceeded  the  moiety, 
^  in  value,  of  the  whole  cargo,  might  load  him  wHh  the 

burthen  of  a  partial  loss,  in  manifest  contravention  of 
the  intention  of  the   parties*     A  construetion  which 
leads  to  such  a  consequence-  cannot  be  admitted  unles#' 
it  be  unavoidable.     And  we  are  entirely  satisfied  that 
such  a  construction  ought  not  to  prevarl.    The  under- 
writer is,  in  all  cases  of  deterioration,  entitled  to  an  ex- 
emption from.partial  losses  on  the  piemorandum  articles; 
and  in  order  to  eff4abtuate  this  right,  it  is  necessary, 
where  a  technical '^tal  loss  is  sought  to  bie^  maintained 
upon  the  mere  gromA  of  dett-rioration  of  the  cargo,  at 
an  intermediate  popx,  to  a  moiety  of  its  value,  to  exclude 
from  that  estimate  all  deterioration  of  the  memorandum 
articles.    Upon  ttis  principl^^  on  a  cargo  of  a  mixed 
character,  no  ab»donment  for  mere  deterioration  in  va- 
lue during  the  vyage,  can  be  valid,  unless  the  damage 
On  the  non-meaorandum  articles  exceed  a  moiety  of 
the>Talue  of  the  whole  cargo  including  theniemcMrandum 
articles.    Thecabe  is  considered,  as  to  the  iinderwriteri 
« the  same  as  Hioiigff  the  memorandum  Nicies  should  exist 
in  their  original  s<h}nd  state.    In  this  way,  full  effect 
is'  given  to  th^H^ontract  of  the  parties.    The  underwri^ 


\ 
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tbr  iB  never  made  responsible  for  partial  losses  on  me-  mabcav.^ 
morandum  articles^  however  great;  and  the  technical     oibr 
total  losses  for  ;which  alone  be  can  be  liabtef  are  such        t. 
"BB  stand  unaffected  by  the  perishable  nature  of  the  com-    caESA- 
modity  which  he  insures.  pbakb 


tn  the  present  case^the  facts  alleged  by  the  Plaintiffs 
do  not  show  a  depreciation  of  a  moiety  in  value,  ex- 
cluding the  memorandum  articles.  There  is  no  evi- 
dence of  the  quantum  of  depreciation  of  any  part  of  the 
cargo.  The  forced  sates  at  Antigda  could  nut,  under 
the  circumstances,  constitute  a  medium  by  which  to  as- 
certain it.  Admittingy  therefore,  the  rule  to  be  correct^ 
that  the  party  had  a  right  to  abandon  where  ttie  depre- 
ciation exceeds  a  moiety  of  the  value,  the  Plaintiff  has 
not  brought  himself  within  that  rule  as  applied  to  a 
cargo  of  a  mixed  character  like  the  present.  The  Court 
below  were  right,  therefore,  in  deciding  that  there  was 
no  total  loss  proved  by  the  perils  of  the  seas. 

The  next  question  is^  Whether  there  was  a  total  loss 
by  the  barratry  of  the  master.  And  this  depends  exclu- 
sively upon  the  consideration^  who  was  owner  of  the 
brig  for  the  voyage ;  for  it  is  conceded,  on  all  sides, 
tbat  the  conduct  of  the  master  was  barratrous,  if  he 
was  in  a  situation  to  commit  that  offence.  Barratry  is 
an  act  committed  by  the  master  or  mariners  of  a  ship^ 
for  some  unlawful  or  fraudulent  purpose,  contrary  to 
their  duty  to  their  owners,  whereby  the  latter  sustain 
an  injury.  It  follows,  therefore,  from  the  very  terms 
of  ttie  definition,  that  it  cannot  be  committed  by  a  mas- 
ter who  is  owner  for  the  voyage;  because  he  cannot 
commit  a  fraud  against  himself  But  it  may  be  com- 
mitted against  a  person  who  is  owner  for  the  voyage^ 
although  he  may  not  be  the  general  owner  of  the  ship. 
A  person  may  be  owner  for  the  voyage,  who,  by  a  con- 
tract with  the  general  owner,  .hires  the  ship  for  the 
voyage,  and  has  the  exclusive  possession^  command  and 
navigation  ot  the  ship.  Such  is  understood  to  have 
been  the  case  of  Vdiejo  v  TTheelerf  Cowp.  143«  But 
where  the  general  owner  retains  the  possession,  com- 
mand and  navigation  of  the  ship^and  contracts  to  carry 
a  cargo  on  freight  for  the  voyage,  tjie  chailer  party  is 
considered  as  a  mere  affreightment  sounding  in  cove- 
nant, and  the  freighter  is  not  clothe^  with  th«  character 
VOL.  VIII.  «' 
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MABOAB-  or  legal  responsilKlitjr  orownersht)^;  daeh  ims  tbe  cae^  of 
Hooe  ^  Co.  V.  Ortyoerman  in  this  Cbart,  i  Cr*  214.  fin  tlie 
first  case»  the  general  freighter  is  responsible  for  the  con* 
duct  of  the  master  and  mariners  during  the  voyage;  in 
l&e  latter  case,  the  responsibility  rests  on  the  general  owii*' 
er«  On  examining  the  charter-party  in  the  present  case^ 
thero  can  be  no  doilbt,  from  the  terms  and  stipulations, 
that  it  falls  within  the  latter  class  of  cases.  The  mas- 
ter, who  was  the  general  owners  retained  the  exclusive 
possession,  command  and  management  of  the  vesseT, 
and  she-  was  navigated  at  his  expense  during  the  voy- 
age. The  whole  charter  party,  except  the  in^ductbry 
clause^  sounds  merely  in  covenant  The  ownership 
was  not  divested  by  the^ovenant  of  affreightment,  and, 
consequently,  the  master  was  incapable  of  committing 
barratry.  There  was,  then,  no  total  loss  on  the  second 
count  in  the  declaration. 


The  opinion  of  the  Circuit  Court  on  this  exception 
must  be  sustained.  But  there  are  other  exceptions  on 
the  i^ecord,  in  which  it  is  admitted  by  the  parties  that 
the  Circuit  Court  erred.  The  points  intended  to  be 
raised  in  these  exceptions  have,  in  effect,  being  decid- 
ed by  lliis  Court  in  Ca^  and  Sichaud  v.  the  Baltimore 
Insurance  Company 9  at  Feb.  term,  1813.  For  the  er- 
roi*s  in  these  exceptions  the  judgment  must  be  reversed, 
with  directions  to  the  Circuit  Court  to  award  a  venire 
facias  de  novo. 


1S14. 

Feb.        12th* 


HALL  V.  LEIGH  AND  AL, 


If  two  jOiOt 
owners     of 
merehatidize 
Qonagn  it  to  a 
merehuit  for 
a^^e,  and   in- 
form  him  tliat 
eaeh  owns  one 
moiety;  and  if 
they  give  se- 
pbrate  and  va- 


•(165en^....'WASHiNGToir,  J. 

THIS  case  is  so  fuDy  stated  in  ttie  opinion  of  the 
Court  that  it  is  deemed  unnecessary  to  add  more  than 
that  Hakpeb  and  P^KitBTET,  for  the  Plaintiff  in  error, 
did  not  argue  the  case  as  there  was  no  appearance  for 
the  Defendants  in  error,  but  simply  stated  that  they 
contended  that  the  separate  instructions  of  each  owner 
severed  the  joint  interest,  and  cited  i,  Esp.±±7,  4md* 
Watson  on '  Partnership,  233, 2M<. 
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lileik  dt$tt.<..LiTiNfisTOK»  X  delivered  the  opinion  of 

tbe  Court  aa  foliows : 

Tliis  cause  comes  here  on  a  writ  of  error  to  the  Cir- 


HAIX 


•tmeuont. 


cait  Court  of  the  United  States,  for  the  district  of  Ma*  n»<     ^  ^ 

1  J  tlOOiL  eSBO  mP 

liW*®*  uTown  moie. 

This  action  was  brought  by  the  Flaintifr,  who  was  [J^^^^'^K"* 
als^  Plaintiff  bebw#  to  recoyer  the  proceeds  of  one  hnn^  mabtaba  te- 
cb^  ba^  cf  cotton  which  had  been  shipped  to  t|ie  Dc-  v^^  ■Jj^ 
fendantsy  and  by  them  soM  on  commission.  S^|Mefbra 

,  vioUtion  of  bui 

At  the  trial  it  appeared  that  Ihe  Plaintiff,  together '^p'^  "" 
With  ^nriUiam  Potts  and  Co.  in  1807,  made  a  joint  ship- 
inent  of  two  hundred  bales  of  cojtton  to  the  address  of 
the  DeSmdaatSf  who  resided  at  Liverpo<d,  to  make  sale 
thereof  for  their  joint  benefit.  This  cotton  belonged  one 
half  to  the  Plaintiff,  and  the  other  half  to  Wm.  Potts 
and  Co.  The  sbipment  was  accompanied  by  two  letters 
to  the  Defendants,  the  one  written  by  the  Plaintiff  beiiring 
date  14th  February,  1807,  in  which  after  advising  them 
of  the  shiponent,  headds,  **  Mr.Potts  has  written  you  on  the 
^'subject  of  his  interest  in  this  adventure,  for  myself 
^<  I  Jiave  to  request  that  you  will  after  covering  me  in 
^f  cost  and  charges,  make  such  dispoution  of  my  on^e 
««  half  the  slupment  as  your  own  judgment  may  think 
<<  best  tor  my  interest.'* 

l^be  other  letter  was  written  by  WiJIiam  Potts  and 
Co.  and  is  dated  Bth  February,  iS07,  ia  which  tltey  also 
adYiaed  the  Defendants  of  the  shipment  whi^h  tliey  say 
is  <'  for  account  of  Mr.  Hall  and  ourselves  each  one 
half,"  and  after  directing  what  is  to  be  done  with  their 
moiety,  tbej  observe  that  <<  under  present  circumstan* 
cea,  Mr.  Hsdl  <*  will  decline  drawing  on  his  proportion, 
<<  as  he  wishes  you  to  avoid  selling  at  the  present  prices 
^f^  as  long  s^  possible-^we  refer  you  to  him  for  more 
<^partic(dar  direction^*" 

In  anol^r  letter  of  the  ISth  April,  1807,  the  Plain- 
tiflr  djrecttid  the  Defendants  that,  after  effecting  sales 
of  h«s  half  of  the  cotton,  on  the  tenns  of  his  first  letter, 
f^  tbey  should  p^ss  the  nett  proceeds  of  Ins  proportion 
to  the  credit  (^  Messrs.  W.  Potts  &  Co.  and  furnish  hini 
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^  piALi     with  sales  aiid  account  carrent  as  soon  as  possiUCf  to~ 
r.        enable  him  to  settle  with  those  gentlemen  htre." 

XEIOH. 

After  the  receipt  of  these  letters^  the  Defendant  on 
the  5th  June^  1807,  sold  one  hnndred  bags  of  the  cotton 
on  account  of  William  Potts,  and  Co.  at  i7d.  sterling 
per  pound,  and  immediately  advised  them  thereof. 

The  Defendants  afterwards,  that  is  on  the  dlst  De- 
ceaiber,  i807,  had  the  remaining  one  hundred  bags  of  cot- 
ton, valued  at  i^.  sterling  per  pound,  at  which  price 
they  took  it  to  themselves,  and  rarlied  the  amount  to 
the  credit  of  William  Potts,  and  Co.  and  on  the  1st 
March  following,  s<»ld  them  at  a  higher  price.  The  Plain- 
tiff thinking  the  Defendant,  guilty  of  a  breach  of  or« 
ders,  brought  this  action  to  recover  damage,  and  on  the 
prececUng  evidence,  the  Circuit  CouH;  was  of  opinion 
that  he  could  not  separately  maintain  an  action  against 
them,  on  which  a  verdict  and  judgment  passed  against 
jhim. 

Although  the  purchase  of  this  cotton  was  on  the  joint 
iaccount  of  the  Plaintiff,  and  of  William  Potts  and  Co. 
yet  as,  in  its  shipment  to  the  Defendants,  th^ir  distinct 
Interests  were  not  only  disclosed,  but  as  separate  and 
variant  instructions  were  given  as  to  the  disposal  of  ity 
and  as,  under  these  directions^  tlie  Defendants  acted 
throughput  the  whole  of  their  agency  in  this  business,  it 
is  not  easy  to  perceive  on  what  ground  they  liow  allege 
that  they  can  be  liable  only  in  a  joint  action  In  the 
names  of  the  present  Plaintiff,  and  of  William  Potts 
and  Co.  By  their  own  conduct  they  have  precluded 
themselves  from  every  objection  of  this  nature,  for  they 
have  contracted,  as  to  the  one  half  of  this  property,  with 
the  Plaintiff,  and  as  to  the  other  moiety,  witfi  William 
Potts  and  Co*  and  it  will  be  s^en  by  a  recurrence  to  the 
testimcmyiT  not  only  that  their  engagements  with  these 
partie«  are  distinct,  but  of  different  kinds.  In  selling  the 
proportion  of  W.  Potts  and  Co.  they  had  a  discretinn, 
but  over  the  other  they  had  no  right  to  sell  foi*  less  tJian 
cost  and  charges.  This  Court  therefore  is  of  opinion 
that  the  action  was  well  brought,  and  that  the  judg- 
tnent  ^f  the  Circuit  Court  was  erroneous  and  must  h^ 
i^versed. 
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THE  COMMON  COUNCIL  OF  ALEXANDRIA   IM*. 

^'  Feb.   .    llth. 

PRESTON. 


Mstnt.^'WASBis&roii,  J.  and  Jobksoit,  J. 

ERROR  to  the  Circuit  Court  for  the  district  vf  *  pmhisir 
Columliiay  sitting  at  Alexandria.  in  Alexandria 

iaiMApenonalk 

This  was  a  motion  in  the  Court  below  for  judgment,  ^'^^^J^ 
and  execution  against  PrestoB5  (under  the  llth  section  Me«Kd  before 
of  the  act  oi  congress  of  25th  of  February,  ISO*.  "  to  •*•  p«»^«*^- 
amend  the  charter  of  Alexandria/'  vol.  7,  p.  48)  for 
taxes  due  to  the  corporation  for  the  years  ISM,  6  and 
69  on  a  tot  of  ground  in  Alexandria,  which  Preston  pur- 
chased of  Scott  in  th^  yt  ar  1807,  after  tlie  taxes  were»  » 
due.     The  assessora'  books  were  returned  on  the  1st  of 
May  in  every  year  to  the  office  of  the  clerk  of  the  com- 
mon council,  wjiere  they  remained  subject  to  public  in- 
spection. 

The  Court  below,  bein^i;  of  opinion  that  the  summary 
remedy  by  motion,  judgment,  and  execution,  was  given 
only  against  the  person  who  was  proprietor  at  the  time 
of  the  asse&^inent  of  the  taxes,  dismissed  the  motion  ; 
and  the  common  council  brought  their  firit  of  error* 

The  llth  section  of  the  act  to  amend  the  charter  of 
Alexandria  is  as  follows : 

♦ 

«  Be  it  furthtr  ennctedf  That  whene^r  taxes  upon 
<<  real  property,  or«^other  claims  charged  upon  real  pro- 
^<  perty  within  the  town,  shall  be  due  and  owing  to  the 
^^  common  council,  and  the  proprietor  shall  fail  to  dis- 
«' charge  the  same^  the  said  common  council*  after 
^<  giving  the  party  reasonable  notice  when  he  resides  in 
<'  town ;  sixty  days  notice  when  he  resides  out  of  the 
<<  town  and  in  the  United  States ;  and  after  six  months 
<'  publication  in  the  newspapers  when  he  resides  out  of 
^f  the  United  States ;  shall  be  empowered  to  recover  the 
«<  said  taxes  or  debts,  by  motion  in  the  Court  of  Alex- 
^^andria;  and^  provided  it  shall  appear  to  the  sattefae* 
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'  C0MIIOH  <<  tion  of  the  Court  that  sach  taxes. or  daifus  0Sfe  jwHSiy 

COUNCIL  <<  due,  judgment  shall  be  granted  and  an  execution  shall 

oFAi£x-  <<  issue  thereupon,  with  the  costs  of  suit,  against  the 

ANDBiA    <<  goods  and  chattels  of  the  itfa/uUer,  if  any  can  be  found 

T.       <<  within  the  town ;  if  not,  that  the  whole  property,  upon 

mssTOiiF.  «<  which  the  tax  or  claim  is  due,  shall,  by  order  of  the 

•  *f  Court,  be  leased  out  at  public  auction  for  the  shortest 

^  term  of  years  that  m^y  be  oflTered,  on  condition  that 

<«the  lessee  pay  the  arrearages,  and  also  the  future 

« taxes  accruing  during  the  term,  ai|d  l^e  at  liberty  to 

''  remove  all  his  improvements  at  the  expiration  of  the 

u  lease;  provided  always  that  the  common  council  may 

<<  prosecute  any  other  remedy,  by  action,  for  the  re- 

^<  covery  of  the  si^d  taxes  and  claims  which  is  now  pos<r 

<<  sessed  or  allowed.'* 

£•  I.  Lee,  fir  the  PlaivUff  in  erroF. 

^  41  The  question  arising  upon  this  case  is,  whether  tiie 
proprietor,  for  the  time  being,  of  a  tot  in  Alexandria^ 
is  personally  liable  to  a  judgment  and  execution  for  ar- 
rearages of  taxes  assessed  upou  the  lot  before  he  became 
the  proprietor  thereof. 

The  act  of  congress  gives  a  remedy,  by  motion,  judg- 
ment and  execution,  against  the  proprietor  who  shall 
fail  to  discharge  the  taxes.  Preston  was  the  proprietor 
at  the  time  of  the  demand  of  payment,  and  has  failed  to 
pay.  He  is  therefore  within  the  express  letter  of  the 
law.  **  The  defaulter^^  also  is  the  person  who  has  failed 
to  pay  on  demand;  the  person  who  was  liable  to  pay 
when  the  demand  was  made  upon  him.  Every  proprie- 
tor of  the'  land  is  liable  for  its  taxes  so  long  as  he  is 
propriety.  The  claims,  according  to  the  words  of  the 
act,  are  charged  upon  the  real  {Hro^rty.  They  acconsH 
pany  the  land  into  whose  hands  soever  it  may  pass. 
The  law  was  intended  to  ^ve  a  remedy  against  any 
proprietor .  of  ihe  Ismd.  The  taxes  are  placed  on  the 
tsame  footing  as  other  duirges  which  are  liens  ion  the 
land.  It  is  not  a  case  of  greater  hardsh^  than,  that  of 
other  liens  on  real  estate.  Caveat  emptor  f$  the  rtule 
where  he  has  the  mean^  of  knowledge.  Here  the  .as- 
sessors' books  were  always  acc^sible.  The  purchaser 
is  bound  to  take  notice  of  the  non-payment  of  tho  taxes, 
lie  purchases  at  Us  peril. 
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The  statute  uses  the  definite  article^  <<th£  propridar.^  ov  ausv 
The  question  is^  which  proprietor  ?    Scott  or  Preston  ?   aiibbia 
We  say  it  means  him  who  was  propHetor  when  the  tax        v. 
^  laid,  and  in  whose  name  Xhd  land  was  assessed,  and  psbstoit. 
who  was  unquestiondUy  liable  in  tiie  first  instance.    i%  ■  ■     ■     ■ 
was  <<  the  proprietor,''  ^  the  defaotter"  contemplated 
by  the  legislature.    If  he  was  liable,  did  his  liability 
cease  when  he  sold  tiie  land  ?  or  is  he  still  HaMe?  lliere 
is  nothing  in  the  law  to  justify  an  idea  that  the  legidla- 
tare  contemplated   a  succession   of  proprietors   who 
should  be  successively  liable ;  a  succession  of  debters ; 
nor  that  they  should  be  aS  liable  at  once ;  nor  that  the 
corporation  should  have  its  choice  oat  of  the  several 
successive  proprietors.    It  suggests  the  idea  of  one  pro*- 
prietor  only,  and  of  one  debtor,  or  defaulter  only ;  and 
if  but  one,  it  can  be  no  other  than  him  who  was  con- 
fessedly liable ;  him  who  was  proprietor  at  the  time  of 
the  assessment.    The  tax  is  a  lien  on  the  lot  so  far  as 
to  authorisze  the  Court  to  direct  it  to  be  leased  out  tn 
any  one  who  will  pay  the  taxes,  in  case  the  goods  and 
chattels  of  the  debtor  cannot  be  found. 

The  books  of  the  assessor  and  collector  are  not  mat- 
ter of  record.  The  purchaser  has  no  right  to  inspect 
them.    The  tax  is  a  secret  lien. 

Fiiruary  19M....The  Coxmt  termed  ike  judgment^ 
without  assigning  their  reasons. 


•t0' 
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'^*  Feb.        12Ch. 

THE  MARYI-AND  INSURANCE  COMPANY. 


ERROR  to  the  Circuit  Court  for  the  district  ofwhenaMiw 
Maryland  in  an  action  upon  a  policy  of  insurance,  dated  jn^^e'^^^oiiy 
on  the  18th  of  May,  1810,  on  the  cargo  of  the  brig  cie^hTaomJof 
Elizabeth  from  St  Petersburgh  or  Cronstadt  to  Phila-  ^Wchthem. 
delphia,  against  all  rfeks,  for  6,000  dollars,  <«  valuing  fii^  at  X.* 
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PJ.EA-     the.invoiee  nMt  at  M  centsJ*    The  invoice  amounted  to 
SAITTB     95f565   71  rubles^  eqtial^  at  46  cents   per  ruble,  tor 
V.         IB  43,960  2S. 
mart'd. 

INS.  €0.       Before  this  policy  was  made  the  Plaintiff  had  effected 
eight  other  policies  in  Philadelpluia  to  the  amount  of 


thfe  prime  cart  56,900  dollars.  In  the  fii«t  seven  of  these  policies  there 
■hau'be  vSIa^ ^^  ^^  Valuation  of  the  ruble ;  hut  in  the  eighth  it  was 
ed;  in  &a$er-  Valued  at  40  cents.  The  Defendants,  at  the  time  of  ex- 
?^^  rf*ihp  ©cuting  this  policy,  had  no  knowledge  of  those  affected 
intenitt  of  the  m  Philadelphia. 

iniured,  upon 

thme^poCdeB  The  vessel  and  cargo  were  captured  by  a  Danish 
in  which  the  vessel  and  condemned.    The  Plaintiff  abandoned  in  due 

r»te   of  ex-    a:^^ 

change  is  fix.  "™®* 

ed,  the  whole  * 

^5Sd"nt%^t  "^^  underwriters  at  Philadelphia  paid.  But  on  set- 
rate  of  ex.  tlement  of  the  seven  first  policies,  in  which  the  value  of 

^Sai?to  ^^^  ^^^^  ^^  "^*  fixed;  and  which  insured  29^900  dol- 
the  m?of  ex?  ^^^9  the  underwriters,  in  order  to  ascertain  whether  the 
chw««  hy  Plaintiff's  interest  in  the  cargo  amounted  to  the  sum  in- 
^e  may  hw  ^""^  ^y  thosc  policies,  viz. :  29,900  dollars,  insisted 
beenaacertaia-  upon  fixing  the  value  of  the  ruble  at  thirty-three  and  a 
edm^oth.  third  cents. 

On  settiement  of  tlie  eighth  policy,  which  valued  the 
ruble  at  forty  cents,  and  which  insured'  7,000  dollars, 
the|Calculation  (in  ordeir  to  ascertain  whether  the  Plain- 
tiff had  still  a  sufficient  interest  left  to  Entitle  him  to  re- 
ceive the  7^000  dollars  insured  by  that  policy)  was  made 
by  converting  the  whole  amount  of  the  invoice  into  dol- 
lars at  40  cents  per  ruble,  and  deducting  therefrom  the 
29,900  dollars  received  upon  the  seven  preceding  poli- 
cies. By  this  mode  of  calculation  it  appears  (according 
to  the  statement  in  the  bill  of  exceptions  which,  how- 
ever, does  not  oeem  to  be  accurate)  that  after  the  Plain- 
tiff had  received  the  29^900  dollars  insured  by  the  seven 
first  policies,  and  the  27,000  insured  by  the  eighth 
policy,  his  remainhig  interest  to  be  covered  by  the  ninth 
]iolicy,  was  only  1,481  71  rubles,  equal,  at  46  cents  per 
ruble,  to  6S2  dollars,  58  cents. 

But  if,  on  settlement  of  this  last  policy,  the  Plaintiff 
is  entitled  to  have  the  value  of  his  interest  ia  the  qargo 
ascertained  by  converting  the  whole  amount  of  the  in* 
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• 

i^ofee  into  dollars^  at  the  rate  of  46  coBta  per  ruUey  and  nJ^^ 
dptfttctkig  therefrom  the  d6,900  dollars  covered  by  the  gA^Ts 
eight  prior  potictes,  then  his  remainiAg  interest  to  be        v. 

coTered  by  this  poUcy  woidd  be  More  tha^  the  6,000  mart*»^ 

doUara  "insured  thereby*  tKs.  ook 


The  anty  qoestion  saved  by  the  bill  of  exceptions  at 
the  trial  below^  was  whether  the  Plaintiff  shoold  recover 
according  to  the  first  qr  accot*ding  to  the  lattn*  mode  of 
talciilation. 

.  The  Plaintiff  contended  for  the  latter,  but  the  Court 
over-nded  hkn,  and  directed  the  jury  that  he  was  only 
Entitled  to  recover  accoi-ding  to  the  fonner-— they  found 
a  rerdict  accordingly :  whereupon  the  Plaintiff  brought 
hl»  writ  of  error. 

The  point  was  now  submitted  to  the  Court  without 
argument,  by  Harfkr  for  the  Plaintiff  in  error,  and 
J^JB»  and  PiNKN £Y  for  DefieiMlant. 

Feinruarf  MjsL.^U  tie  Jikd^s  bdng  pre$ent9 

toHNSoK,  J^  delivered  the  opinion  of  the  Court  {^     * 
(oUowp: 

Thid  is  tbexase  of  an  iiteurance  on  a  voyage  froo^ 
S$k  Peter$burgb  or  Cron^tadt^to  Philadelphia,  effected 
in^tbe  year  iSiOk  The  vessel  was  captured  am). the  as<- 
sored  abandoned.  The  ;only  diffirulty  arises  on  tba 
principles  u|Mm  which,  the  lues  sfaaU  be  adjusted. 

.  Besides  this  i^Key,  eight  others,  w^re  effected  in 
Philadelphia*  In  aet^en  of  them .  no  valuation  was  at*"  • 
tached  to  the  ruble*  In  the  eighth  it  was  valued  at  40 
cents,  aad  on  tbid,  whi<^  was  the  nintii  in  order,  at  46 
ceats.  In  setdkig  tite  sevei^  first  the  ruble  was  est!- 
mated  at  thirty-three  and  a  third  cents,  which  was  the 
reeecv<'d  value  at  Philadelphia*  On  the  eigiith  it  was 
settled  at  the  stigiilated  value  of  40  cents.  The  valuo 
of  goods  laden  on  boaifd  the  ship  Was  proved  to  ba 
95»d65  rubles.  The  sums  paid  on  the  eierht  first  poli^ 
ci^s  correq[K>nded  to  the  adjusted  value  of  94,084  rubles, 
lea¥Uig  a  balance*  of  only  l«48i:  equals  at  46  cent^  t6 
about  68$i  dollars  unpaid.    But  if  thewhola  amoaat  of 
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• 

pIea-  tbe  cargo  be  brought  into  dollars  at  46  cents  to  the  ru^ 
sAKTSt  ble,  and  the  sum  iif  dollars  actually  paid  on  the  ottier 
.    T.        ]^olicies  be  deducted/ there  will  still  remain  more  unpaid 

majit'd*  thflht  would  exhaust  the  whole  sum  underwritten  on  the 

IKS.  CO.   ninth  policy. 


^  Qn  the  part  of  the  Defendant  it  is  contended  that  the 
compensation  paid  to  the  Plaintiff  on  the  other  policies^ 
is  absolute  and  complete  as  to  the  cojrresponding  amount 
in  rubles»  leaving  only  iy^Sl  unpaid**  On  the  other 
hand^  the  Plaintiff  contends  that  the  compensation  was 
only  relative,  and  cannot  affect  his  rights  as  between 
himself  and  this  Defendant.'    And  of  tjhis  opinion  is  the 

•  majority  of  the  Court.  ^ 

The  object  to  be^  attained  isy  to  secure  to  the  assured 
a  fair  indemnity  under  all  the  advantages  which  he  has 
purchased  «f  the  insurers.^ 

The  intention  of  the  partii^y  in  attaching  a  fix^d  va- 
lue to  the  rubles  ay|iears  in  the  order  for  insurance/  to 
wit :  <<  to  distinguish  between  the  paper  and  specie 
ruble.*'.  ^'    ^     ' 

\         . '  ' 

It  is  very  well  known  that  the  ruble  is  the  money  of 
account  in  Russia.    It  was  originally. a  co|n  corres- 

'  |i6nding  in  value  to  the  American  dollar.  But  by  the 
fo|*ced  circulation  of  a  paper  representative  of  the  rublf2|^ 
dependent  on  nothing  but  m^re  national  faith  or  nation- 

\  al  force  for  fts  value,  the  silver  rubles  has"  nominally 
doubled  or  trebled  itself  in  value.  The  astonishing  and 
rapid  fluctuation  ia  its  value  appears  from  the  evidence 
In  this  case»  in  which  it  is  stated,  that  in  the  year  1^0 
it  varied  from  forty-eight  to  twenty-five  cents. 

To  secure  the  assured  against  the  effects  of  this  fluc- 
puztiotil  was  the  ol^ect  of  the  parties  in  attaciiing  a  spe- 
cifijb  value  to  the  ruble ;  and  as  the  whole  cargo  would 
be  afibcted  in  value  by  this  cause,  ^tmi  the  policy  wag 
upon  the  cargo  generally,  we  are.  of  opinion  that  no 
6ther  principle  in  calculating  the  loss  would  afford  hint 
the  indemnity  stipulated  for  in  the  policy. 

The  principle  contended  for  by  tli^.i[^i|||SeadlQit  is  sub- 
ject to  this  obvious  objection  that  tt  Is  mi  t^ciprocal. 


FEBRUARY  TERM  181«.  6§ 

Had  the  adjustment  of  the  value  of  the  ruble  in  the  fcba- 
.elber  cases  exceeded  forty-six  cents  that  adjustment  sahtb 
would  not  in  any  respect  have  resulted  to  his  benefit  v. 

There  is  one'  difficulty  of  which  the  Court,  are  fidly    ur s.  cow 
aware^  which  is^  that  the  interest  assigned  in  the  aban-  t  ■    ' 
donment  if  estimated  in  rubles  will  be  inversely  as  the 
rate  at  which  the  ruble  is  estimatedy  so  that  he  who         « 
pays  most  would  acquire  least.    But  in  this  case  the 
objection  does  not  arise ;  as  the  Plaintiff  by  a  compro* 
mise  with  the  underwriters  on  some  of  the  other  poli- 
cies has  reserved  a  sufficient  interest  in  the  subject  of 
abandonmenty  to  meet  the  just  elaims  of  these  under- 
writers.   And  in  no  case  would  this  consideration  crer 
ate  a  difficulty-  as  between  the  parties  to  a  policy. 
Among  the  undervv'riters  alone  in  the  distribution  of  the 
proceeds  of  the  thing  abandoned  would  it  be  necessary 
to  determine  on  the  correct  rule  to  be  applied  in  such  a 
oase*  * 

Had  the  policy,  which  fi  the  subject  of  this  suit,  been 
a  valued  policy,  and  dedared  the  value  of  t'te  whole  . 
cargo  to  be  2  4f3,9S9,  the  actual  amount  at  the  stipulated 
valuation  of  the  ruble,  *the  9ime  objection  would  have 
presented  itself,  but  certainly  would  not  have  availed  to 
prevent  a  recovery.  -.  ^   • 

The  jud^ent  below  mast  therefore  be  reversed  vai  ■ 
<the  case  remanded. 


M<CALL  AND  AL. 

y. 

THE  MARINE  INSURANCE  COMPANY, 


'  ERROR  to  the  Circuit  Court  for  the  district:  oftf<po%  m- 
Maryland..  21IS.i^S! 

This  was  an  actipn  on  a  policy  undfcrwritten  by  the  SSSjjo?  ST 
Defeudai^ts,  upon  all  kinds  ^  of  lawfu)  goods  and  merr  an^on^prm- 
chandisB^,  on  board  the  ship  'Cordrftu,  oh  a  voyage  from  •*^,.-*^/  ^^ 
the  island  of  TenerilTe,  to  Surabaya^  |md  at  and  from  ^^^^ 


'  .» 


•  • 


/ 


■ 

Mi^ixi:. ,  Ihetu^e  to  Pfaihdel^ia»  nvpusfwM  AMfticfm  Fiifl|)eiiy» 
,  T.  Tteafaip  sailfid  on  tlie  vfqrftgiSy  ofi  the  Htb  of  Aj^^lMly 
MAJttxifE  haFfos  ^^^  boiurd  Ji  cmo  of  faiwfti}  gaoiBg  the  {sniperigr «{ 
•  2K8.  C0. '  the  PiaintiSli»  of  the  vsuue  of  15,000  dollars,  and  pursued 
.^^^^r'^ —  tlie  v#yage  ttoiil  the  iMd^  of  July  AtUoViogy  wlMn^be* 
^Ki£nds  in  iu  Uj|^  in  ft  pi^ce  otUed  Hudnim  Bay*  witktn  about  twelve 
Xirto"«<?e8*  ^*^^^  sail  of  8unilia)^4^  she  ww  boarded  by  aa^Aeer 
((aiDurand  ijk-  jof  a  Bi'i^kk  frigaite,  forming  om  ef  a  squadnoBf  tiien 
[^'!J?^*|!^f*  actually  blockading  the  port  Af  Sarabayi^  and  aH  the 
^d  I?'  Buch  otbtrpitrts  (rf  the  islands  dF  Java  aii^  Madimu  The  f ri^ 
^ase,  a'detain.  gg|e  tpok  poB^i^ioii  of  tbe  CfM^eUa^apd  eondactedliier 
foMe  lalfttUj  to  the  admiral  camnuding  the  Uockibdiiig  aqaadeom 
blockading^  a  wiiOf  On  the  next  day, 'diuDisaed  the  €(mleiii«  e&fit  mr 
S^rii  iliM^*  doreing  tor  papei^,  and  learning  the  tttaster  not  to  e»- 
against  by  a  t«r  tk»  pertof  Siunabayay  or  any  otilier  port  in  tke  teland 
j.oiii^  contain.  ^  j^y^  q^^  ^f^j;^  igl^Q^  ^  Mad|ira,  OB  pain  of  <»Bture. 

o^ueutraiity/  On  thte  aauie  day,  the  Coidaija  made  another  attempt  to 
an^r  Sumliaya^  hut  was  chased  by  the  sebm  British 
frigate^  and  taken  possession  of  a  second  tiaie.  Afiier 
being  detained  two  days,  the  Cordelia,  was.  again  re* 
Ipiisedv  and  the  ipaater  was  ard^ed  to  d^ft  instantly 
Irom  the  coa^st^  of  Jaya,  and  the  neighbot^oad  of  Sio^ 
baya#  npon  penalty  of  ct^ture,  and  inpressnient  of  his 
inen.  The  ntaster,  fittdiag  it .  impracticable  to  pnrsae 
ibis  voyage  furtbert  reatdved  to  return  to  Philadelphia^ 
»    ^  where  lie  arrived  on  the  19th  of  November^  1811,    At 

'the   time  of  sjiftng  on  the.  voyage  froip  IFenerilfey  the 

V  blorlwade  of  Java  was  unkn<rwn  to  the  parties.  The 
Plaintiffs  abandoned  to  the  Delendanis,  immediately  af* 
ter  the  arrival  of  the  (Cordelia  at  Philadelphia,  which 
^ave  them  the  first  knowledge  of  tiie  oeeitt'reaces.    The 

,  Befendants  refused  to  accept  the  abandonment. 

4 

• 

The  policy  contained  the  us^ial  risks,  except  thlit  the 
woBd  «u«tow?^V  was  printed  before  ^*am9t»i^  so 
that  the  clause  stood,'  ^^,uidawfiil  arrests,  restraintSf  and 
detainments  ofaU  kingd^  primes^  or  people  of  what  nation, 
conditijn  or  quality  soeverJ^  The  derlaration  alleges, 
Ihat  the  ship  and  cargo  wt^re,  dnring  the  voyage,  «  bj 
•  persons  acting  under  the  authority  of  the  firitMi  go- 
vernment, and  by  a  certain  ship  of  war  belonging  to 
that  government,  unlawfully  seised,  restrained,  in^  de- 
.     -     tained,^'  and  thfiiehy  become  totally  lost. 

•  .  ,  •• 

The  4!Avmii  Conrt  dipt^  fte  jufy,  tliati  w  Hub 


\ 
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Om^MbcM,  ibe  Flaintiflli'  werd  imt  in  lamr  entitled  to   m<i$ux 
neciivr ;  to  wMch^tlie  Fliuntiffs  excepted  and  brought   '     t. 
OMjmtoferiwr.  '   ^  jiaukb 

HabfeR;  Ji»r  Ae  PZainftj^s,  ^  ^  *    ■'    i    ■  ■■ 

Imisted  Omi  ti^  directioq  was  entmeoos ;  becauae 
Ae  vnfage  n^  broken  up^  mud  loat 

in  ^  a 

ifiit.  By  nea  of  war ;— ^ 

^,  By  detention  ^prince*;  the  blockade  having  pre<» 
veated  tlie  acconphskment  of .tite  voyage. 

Tbat  llie  Plaiiitiira  bad  flie'kfore  a  right  to  abandon, 
and  M^ere  cntilied  to  recover  for'a  total  l^ss* 

in  support  of  tia  argument,  he  cited  die  clbe  of  Bar- 
ker V.  Blahes^  9  Bast^ '  fiio,  cited  also  in  2  Jtarshall^ '  • 
SSB^  Appendix^ 

Jolrss,  contra.  "    . 


caae  ia  veVy  dintingaiahlible  fir6m  that  of  Bar«. 
ktrro^  Blokes. 

iat*  In  that  caaie,  the  voyage  \vaf  interrupted  as  to* 
the  uHim&te  and  <HBly  port  of  destination.  Here,  tber^ 
wail  an  interrtj^tion  as  to  am  intermediate  port  Qoly, 
whid^*  cannpt,  we  contend,  constitute  a  total  loss.  The 
adventore  from  TeneHffe  to  Philadelphia,  might  have 
been  as  profitable  as  the  accomplishment  of  tiie  whole 
voyage,  * 

Anoflue^rdifltinction  between  the  two  cases  arises  from 
the  dffilerent^phraseriogy  employed  in  the  respective 
policies.  The  English  policy  employs  genial  words, 
so  as  io  incdide  miy  detention  of  princes,  &c.    Here,  > 

^e  policy  is  limited  to  imtoi^kl  detention  of  princes, 
kc.  UtANsSf  therefore,  ttis  d^ntion  can  be  shown  to 
be  nnla wAd,  ^  ^'ase  is  not  within  the  nplicy ;  and  it  is 
dear,  thttt  it  was  not  unlawful,  unless  me  blockade  was  . 
80.  Bttt  titis  is  not  contended;  flie  blockade  was  main-* 
tained  by  asi  adei|uate  force,  an^  was  in  eve|7  x^spact 
conformable  to  the  law  o/nationa*^  ^ 
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li^cALii       Again,  in^tiie  case  oP  Barker  v.  Slakes,  tbe  blockade 

v,    '    of.  Havi'e  was  not  considered  as  the  cause  of  the  desr 

MARiK^   truction  of  thc^  voyage;  the  detention  in  BristpU  was 

INS  ^co.^  tbe  only  gi*ound  of  loss*    Here,  on  the .  conti*ai*y^  the 

^— -1  blockade,  is  the  solj^  gi*o«nd  of  abandtament.^ 

The  abandonment*  itself,  in  the  ca^  now  before  the 
Court,  is  liable  to  objection.  An  abandonment,  to'  be 
valid^  oug;ht  to  6e  made  during. the  impediment  that 
causes  the  loss.  But  in  this  case,  the  abandcmment  was 
not  made  till  long  after  the  impediment  had  ceased. 

.  ViNKffBYi'Sayiieside.  ,    "  , 

It  wa9  contended  by  thd  Defendants  in  the  Court  be- 
^ .     low,  that  they  y^eve  not  liable  for  the  toss  in  *this  case, 

1st.  BeCause,  under  the  words  of  the  policy,  that  loss 
'  cfid  not  arise  from  any  iieril  instA*ed  against* 

2d.  Because  the^laintiff^  had  violated  their  warranty 
of  neutrality. 

'  3d.  Because  set  the  time  when  tiie  abandonment  was 
made,  the  property  was  not  under  the  r^traint  of  pruir 

Tbe  same  grounds  of  defence  are  now  relied  upon. 

And,  firsfe  as  to  the  words  of  the  policy*    This  in^ 
struoient  insures  against  f*  unlawful  aa*rests>  res&aints 
and  detainments  of  all  king:^,  &c*    The  word  <«  unlaw- 
JuP'  is  that  which  the  Defendants  consider  as  taking  the 
present,  case  out  of  tl^e  policy.    This  word  is  not  insert- 
ed in  the  English  policies,  but  has  been  introduced  into 
those  of  the  Marine  ^surance  Company  alid  some  oth- 
er American  offices.  '  Some  meaning  must  be  given  to 
'  the  term^  and  that  can  be  no  other  than  the  most  usual 
meaning ;  so  that  unless  it  can  be  made  to  appear  that 
the  detainment  in  this  case  was  unlawfid,  the  Defendants 
cannot  be  considered  as  liable.    But,  as  has  been  i^aid 
before,  the  blockade,  which  was  the  cause  of  the.detain- 
**   ment,  was  lawful ;  the  detainment  itself  was  therefore, 
lawiul^  under  the  acknowledged  law  of  natiolis« 
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2d.  As  to  tWe  warrant/  of  neutrality. 

When  the  voyage  was  undertaken,  and  the  pulicyun- 
derwritten^tfieilher  party  knew  that  the  poA  of  destina- 
tion was  blockailed^  but  tiio  underwriters  protected 
themsdves  by  a  warranty  of  neutrality,  and  the  assujr^ 
ed  consented-to  give  it. 

The  import  of  the  warranty  is  thaf  the  voyage  shall 
be  performed  in  a  neutral  manner;  i^d^  consequently, 
that  if  the  vessel  should  find  the  port  blockaded,   she 
wili  discontinue  tW,  voyage.    She  does  find  it  block- 
aded;, and  not  only  physical  force,  but  the  law  </  na- 
tions arid  the  warranty  oblige  her  to  forbear  the  complt;* 
tion  of  tbe^  voys^.    She  nevertheless  i^mpts  to  enter 
the  port,  and  that,  too,  alter  being  warned  off  by  tlie 
admiral  commanding  the  blockading  squadron.    Has 
the  assured  ii^  such  a  case,  a  right  to  set  up  the  oompH- 
ance   with  his  own  warranty  as  the'  foundation  of  a 
total  loss,  or  of  any  loss  7  With  sucii  a  warranty  in  the 
policy,'  can  the  underwriter  be  c6nsidered  as  engaging 
tbat^  if  the  port  of  destination  should  be  found  block- 
aded, the  voyage  shall  be  comj^eted  ?  If  such  is  his  en- 
gagement, then,  he  stipulates  that  the  vessel  shall  vio- 
late the  warranty;  because  without  a  violation  of  it, 
she  cantiot  reach  i^r  port  of  destination,  if  she  finds  it 
blockaded. ,  It  is  plain.th'at  his  undertaking  is  only  for 
SL  neutral  vojstge;  and,  therefore,  that,  the  moment  it 
becomes  unneutral,  the^po/icy  is  discharged  by  force  of. 
the  warranty  actifig  lipon  the  whole  contract. 

Cases  upon  the  British  ardersin  cmndl  are  far  less 
strong  than  this ;  for  they  made  no  blockade  acknow- 
ledged by  the  law  of  nations*  Phyiiical  force  was  these 
every  thing;  and  neutral  duties  were '^ not  affected  by 
them.  But  hi^re,  the  neutral  obligations  of  the  vessel 
turn  her  back,  and  intercept  her  path,  and  extract  the 
case  out  of  the  policy. 

Sd.  Here  w£is  no  ]:e8trakit  of  princes.  Restraint  must 
be  pkusical^  and  an  abahdonmenf,  to  be  of  any  avaU> 
must  DC  made  during  such  restraint.  In  the  present 
case  the  physical  restraint  continued  but  one  day;  all 
afterwards  was  mere  moral  restraint,  aiising  from  the 
&reat  of  capture  and  confiscation  as  prize  of  wp.    But. 
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H'CAJLL   an  apprehermonf  Ibough  just  vmi  rea0oni|Me»  i^  not  suf- 
D*        fici^t  to  justify  an  abandotiBient    3.  JBoa«  and  PvL 

iHB.  ce,  M{»  BLack  v.  Hagen.    See»  alsp,.  the  case  ol 

■  1        '  1  ■  6,  Mass.  T*  R*  1189  where  the  Court  deei- 

Jed  that  afprtkcnsim  alone  woiMih4  jsstify  air  abaa* 
onment/  and,  alSo,  that  if  the  ina^ter*  after  beii^  once 
*  .  warned  offy  had  made  another  attempt  to  enter  the 

f  kibckaded  portt  it*  would  have  been  barratry* 


»>  • 


HAJtBBRy  in  reply*  ^ 


4» 


ist«  With  regard  to  the  wording  of  the  policy.  It  ia 
unnecessary  to  examine  what  effect  the  tertB»  <<aakiw<- 
fal,"  may  have  upon  the  subsequent  w&rds,  inasmaGh 
as  the  declaration  stal^  the  Imm  to  have  been  occasion^ 
ed  by  men  (^  war,  with  which  the  word  ^  unlawful" 
had  no  connenion.  But  if  such  examiiiatinn  be  made^ 
it  witt  appear  that  thia  term  ap^hes  only  to  tlte  word 
44  arre»t»f"  whitfaf  in  the  ori^niU  printed  form  of  the 
policy 9  was  separated  from  the  fc41owing.part  of  the 
sentence  by  a  comma^  and  was  therefore^  the  only  word 
qualified  by  the  preceding  term  <«  unUnvfuU'  The  point- 
ini^  "of  the  sentence  was  the  act  of  tbe  partiesy  and.  a» 
i^ch^'  /nateirlal,  and  as  much  a  part  of  the  contract  as 
the  wordrthemselves. 

^*  As  to  the  violation  of  the  warranty  of  neatraiify* 
The  loss  was  complete  before  the  second .  attempt  to- 
enter  the  blockaded  port ;  and  therefore  could  m>t  have 
happened  by  reason  of  that  aittempt ;  consequently,  the 
vighfy  of  the  Plaintiffs  to  recover,  could  not  be  afl^cted 
by  that  of  any  other  act  of  th|$  master,  subseqqent  to 
the  original  loss,  hawever  inconsistent  with  neutrality 
tfant  act  might  be. 

'  ad.  Wid^  regard  to  tb6  time  of  abandoniiig :  tbe 
Plaintiffs  abandoned  immediately  after  the  arrival  of 
the  Cordelia  at  Philadelphia,  which  gave  them  the  first 
iirfbrmation  of  the-  loss.  To  have  expected  them  to 
abandon  before  they  kn«^w  any  thing  of ;  the  loss  jvould 
have  been  absolutely  inconsistent  with  r^aaos^ 

The  cases  cited  from  Bo$.  and  Fid.  and  tiie  MiS9.  21 
tL  are  essintialty  diftrenlfiMMHa  the  p-esen^  inasmiich 
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<as  io  tboflft  casesy  there  was  no  jkipical  force  to  preveiit   i|<CAii. 
(he  /?r.)secution  of  the  voyage*     Fark.  22^  f  Of  A  J?d.  J        t. 
Bloiidshager  t.  tbe  London  Assurance  Company.  m  iBiTrr. 


S.  CO. 


Monday,  Febfuan/  ^±st.»..Fresent  all  the  Judges. 

ST0RT9  J.  after  stating  the  facts  of  t&e  casc^  d^rlirer* 
ed  the  opinion  of  the  Court  as  follows : 

The  Court  below,  at  the  trial,  held  that  the  Plaintiff, , 
under  the  circiunstances,  was  not  entitled  to  abandoa 
as  tor  a  total  loss ;  and  the  correctness  of  tliat  opinioa 
remains  for  the  decision  of  this  Court. 

♦  • 

Whether  the  turning  away  of  a  sM^  ftt>m  the  port  of 
destination  in  consequence  of  a  hlockade,  be,  in  any 
case,  a  good  cause  for  abandonment  so  as  to  entitle  tbe 
assured  to  recover  fi^om  the  underwater  as  f-^r  a  total 
loss  by  the  breaking  up  of  the  voyage;  and^  if  so^  whe- 
ther the  doctrine  could  apply  to  a  policy  with  a  war- 
ranty of  neutrality,  the  legal  effect  •of  sych  warranty 
being  to  compel  the  party  to  abandon  lite  voyage,  if  it 
cannot  be  pursued  consistent  with  neutrality,  are  ques- 
tions of  great  importance,  upon  which  the  Court  do  not 
think  it  necessary  to  express  any  opinion,  because  thia 
cause  may  Well  be  decided  upon  an  independent  ground. 

The  loss  of  flie  voya^,  in*  the  (^^  at.^ar,.was  occa- 
sioiied  nf  at  all)  by  the  arrest,  tind  restcaint  of  the: 
Britis{i  Uockading  squadron.  The  right  to  Uocfcada 
an  enemy's  port  with  a  cmnpetent  force,  J9  a  right  se- 
cured to  every  -beiligepept  by  the  law  of  natiotis.  K-i  ' 
neutral  can,  after  knowledge  of  such,  blockade,  lawfully 
enter,  or  attempt  to  enter,  the  UockaideKl  port  It  woqM 
T>e  a  violation  of  neutral  chsu'acter,  which,  according  to 
established  usages,  would  snhject  the* property*  engaged 
therein  to  the  penalty  of  confiscation.  In  such  a  rase, 
therefore,  the  arrest  fm4  restndnt  of  neutral  ships  at- 
tempting to  enter  the  port  is  a*  laujfid .  arrest  and  re- 
straint by  the  blockading  squadron^  It  would  fcdlow^ 
therefore,  from  this  consid^ation,  that  the  arrest  and 
restraint,  on  account  of  which  a  recovery  is  now  smght, 
is  not  a  risk  within  the  policy  against  Which  th6  ond«r- 
writer  has  engaged  to  indefni^ify  the  Plaintiff. 
VOL.  VIII.  9 
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M'cAix  •    '  But  it  is  contended  by  the  counsel  for  the  flaintiff, 
v*        ii(  order  to  .escape  from  this  conclusioTif  that  the  word 
MARI9B  /'unlawful/'  in  the  policy^  is  confined  in  its  operation 
nrs*  CO.   to  arrestSf  and  does  not  extend  to  **  restraints  and  de- 
taininents."    To  this  construction  the  Court  cannot  as* 
sent  .  ThQ  grammatical  order  of  the  words  and  the  co- 
.  herence  of  th^  sentence  require  a  diflferent  construction. 
It  is  not  against  every  «  unlawful  arrest"  that  the  un- 
derwriter undertakes  to  Jndemnjify^  but  against  '<  un- 
"la^fuLarrestSy  &q.  of  all  kings,  princes,  and  people/' 
•which  have  Idways  been  held  to  mean  ttie  arrests  of 
^  kinjgs't  piS^es,  or  people,  in  their  sovereign  and  nation- 
*  ar  capacity,  and  not.  as  individuals.    The  necessary 
cod'nexionrof  the  sejitence,  therefore,  requires  that  '<  ar- 
t^ests,  resti^iEdnts  and  detsdnments,"  should  be  coupled 
together;  and«  if'so,  the  qualification  of  unlmv/ul  must 
^be  amtexed  to  them  .all.   The  ihtent  of  the  parties^  also* 
*Hrge^  toithe  same  conclusio;i;.for  every  arrest  is  a  re- 
straint and  detainment ;  and  it  would  be  strange  if  the 
jparty  could,  under^the  allegation  of  a  restraint,  recover 
-aloss  ft*om  \^hicb  the  underwriter  is  expressly  exempt- 
ed by  Vn  unstmbiguous  exception  in  the  policy* 

On  thCpVhble^  the  Court  are  of  opinion  that  the  judg- 
^  nteni  of  tba  Cirtuit  C^rt  must  be  afiirmed* 


«• 


1814I.. 


SMI.T9  AND  OTHBRS  v.-  EDRINGTON. 


FeU 


^A* 


^. 


TresmL...JlHtke  Judges. 


m^J^xt  '  [  THIS  was  an  appeal  frdm  the  Circuit  Court  for 
ginia  Eespeet-  th>  flistrict  of  Virginia^  sitting  in  chancery. 

ing  Villa,  it  if      .  *.  -  .     -  .  ' 

oSw^it  The  bill  sought  to  pharge  the  lands  of  .Christopher 
^^  •*^^'*^^'Ed.rington  in  the  bands  of  nis  son  and  heir  at  law,  W. 
of^^iSly.P.  Edrii^on,  with  a  debt  due  by  his  father,  Christo- 
p«»  by  Uie  pher  £druigton,  to  the  Ccnnplainants,  by  simjke  contract. 

testator  shvaid  It  wfts  Contended  that  the  lands  passed^  by  the  will 
u^D  ^the  SS  of  Christopher  Edrin^n,  to  bis  son,  W-F.  Edrington, 
SFtibewTiL     charged  with  the  payment  of  the  debts  of  .the  testator. 


*  • 
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altlio^g^h  the  lands  were  acquired  by  the  testator  aftor    smith 
the^ate  of  the  will.  &  othsbs 

The  win  expressed  a  desire  that  all  tlie  ji)st  debts  of  edbiho* 
the  testator  should  be  paid  by  his  executors  as  soon  as      tok. 
the  mean3  in  their  power  should  permit    It  also  apr , 
thorized  his  executors  to  dispose  of  and  convey  any  of 
his  property  that  might  be  necessary  for  payment  of  his 
debts;  and  afterwards  it  has  these  expressions^  <' should 
'<  my  son^  Wm.  P.  Edrington,  to  whom  I  bequeath  the 
*'  whole  of  my  property,  after  the  payment  of  my  debts, 
^<  and  provisions  above  made,  die  under  the  age  of  M 
^<  years,  I  tben  giiie,''  &c.    Tlie  testator  then  proceeds 
to  make  certain  pecuniary  bequests,  in  the  event  of  his 
son^s  8o  dying,  and  concludes  by  disposing  ^f  the  resi- 
due of  bis  property. 

At  the  date  of  the  will  the  testator  had  no  lands* 
Those  which  the  bill  sought  to  charge  were  purchased    . 
a  short  time  before  his  death. 

By  an  act  of  the  legislature  of  Yii'ginia,  in  force  at 
the  date  of  the  will,  1  Rev.  Co.  P.  P.  i60,  it  is  enacted, 
^*  that  every  i)er8on  aged  21  years  and  upwards,  being 
<<  of  sound  mind,  and  not  a  married  woman,  shall  have 
<«  power,  at  bis  will  and  pleasure,  by  last  will  and  teatar 
<<  nient  in  writing,  to  devise  all  the  estate,  right,  title 
^^  and  interest  in  possession,  reversion,  or  remainder, 
<^  which  be  hatb,  or  al  the  time  of  his  death  shall  have, 
^<  of,  in,  or  to  lands,^'  &c. 

The  Court  below  dismissed  so  much  of  the  Complai-- 
nanf  s  bill  as  sought  to  charge  the  lands  in  the  hands  of 
the  heir,  and  they  appealed  to  this  Court. , 

E.  I.  Lee, /or. t/ie  wJppcHante. 

The  only  question  ih  this  case  is,  whether  the  ImuI^  * 
passed  by  this  will  to  the  devisee,  W.  P.  Edrington.-  ' 
For  if  they  did,  he  took  them  subject  to  the  debts  of  his 

father,  by  the  terms  of  the  will. 

•  '         •        •   .. 

By  the  statute  they  i^ould  pass,  if  Jiuch  wastbc  intcji- 
tion  of  flie  testator.  '  '  :    .  ;  . 


I 
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SMii'A        That  suck  was  his  intention  is  to  be  inferred  froni 
&  oTHEK»  the  following  facts  which  a^iear  in  the  case* 

r*  ,  ' 

EARING-  It  is  evident  from  the  will  that  be  meant  to  dispose  of ' 
fojjf^  his  whoU  estate;  and  that  his  just  debts  should  be  paid 
at  ali  events.  He  bequeaths  to  his  son,  his  whole  pro- 
perty,  after  payment  of  his  debts,  and  certain  specific 
legacies.  ,  In  the  summer  of  1803  oi*  1804^  the  testator 
^  off 'red  to  convey  this  land  in  payment  of  his  debt  to  the 
C(>mplainantS9  which  shows  that  he  looked  to  the  land 
as  a  fund  for  tliat  purpose*  and  that  he  did  not  mean  to 
cheat  his  creditors  by  converting  his  personal  estate 
into  lands. 

•  » 

The  inientioa  of  the  testator  is  to  be  collected  not 
only  from  the  words  of  his  will^  but  from  his  acts.    1 
Wash.  96f  Kennon  v.  Jlf^^JSoberf^— 4d.  ^66,  Shermer  v. 
.  Shermer. 

Tayjlob^  contra. 

Under  the  statute  of  Hen.  S  (of  wills)  it  has  always 
been  hplden  in  England  th^t  no  afker-purchased  lands 
can  pass  by  a  will.  This  will  must  have  the  same  con- 
structidn  as  if  the  devise  had  been  to  a  stranger  instead 
of  the  heir  at  law.  It  must  have  been  the  intention  of 
the  testator,  at  the  time,  to  devise  what  he  had,  not 
yyhM  he  bad  not  It  does  not  appear  that  he  even  co^- 
tem])lated  a  purchase  of  lands.  Under  the  first  part  pf 
his  will  it  is  clear  that  he  alludes  only  to  personal 
estate. 


'  •    In  the  case  of  Hamersly  v.  S  Call.  289^  it  ^ 

.  i.s  -said  by  the  Court  of  appeals  of  Virginia,  that  the  in-  ' 
tention' to  devise  after-acquired  lands  most  appear  by 
•  exprei^sions  applicable  to  that  kind  of  property. 

•'  '*  Pehnvanj  2Bi....WASHurGT0N^  J.  delivered  the  opini- 
'.  on  ojTthe  Court  as  follows : 

*  • 

•    ■  •  *  i 

.*  '^FhisWas  %  biH  filed  on  the  equity  side  of  the  Ctt*cuit 

jbouH  ]&)r -the  district  of  Virginia  by  the  Appdlants^  in 
;  •  order  Ito  charge  the  resJ  estate  of  Christopher  Edring- 
'  .ton  in  the  hands  of  his  Bon  and  heir  at  law,  William  P« 

JMrlngton.^  with  the  payqftQHt  of  a  debt  due  jba  the  Ap- 
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pdlauts  by  Christopher  Edrington,  the  father.    Tlie     smith 
ap-^eal  being  taken  from  that' part  of  the  decree  of  tlic  &  otheks 
Circuit  Court  which  dismissed  the  bill  so  far  as  it  seeks        r. 
to  subject  the  real  estate  in  the  hands  of  Wm.  P.  Ed-  eduino* 
I'ington  to  the  payment  of  the  Appellant's  demand,  the       tof* 
only  question  now  to  he  considered  is,  whether  the  will  ' 

of  Christopher  Edrington  can  be  so  construed  as  to 
charge  his  real  eistate  with  the  payment  of  his  debts  ? 

The  clauses  of  the  wfll  relied  upon  by  the  Apiicllant's 

counsel  for  this  purpose,  are  that  whicii  expresses  the 

devise  of  the  testator  that  all  his  just  debts  should  be 

paid  by  liis  executors,  &c.  so  soon  as  the  means  tn  their 

power  should  permit;  also  another,  which  authorizes 

his  executors  to  dispose  of,  and  convey,  any  of  his  pn»- 

perty  that  might  be  hecessary  for  payment  of  his  debts; 

and  a  third,  which  is  still  stronger,  and  is  expressed  ai^ 

follows:  «  Should  my  son,  Wm.  P.  Edrington,  to  whom 

I  bequeath  the  whole  of  my  property,  after  the  payment 

of  my  debts  and  provisions  above  made,  <lie  under  Ihe 

age  pf  ^1  years,  I  then  give,'*  &c.    The  testator  tlicu 

proceeds  to  make  certain  pecuniary  bequests  in  the 

event  of  his  son's  so  dying,  and  concludes  by  disposing 

of  the  then  residue  of  his  property. 

At  the  time  that  this  will  was  made  it  is  admitted  that 
iiiei,  testator  was  jiot  possessed  of  or  entitled  to  any  es- 
tate in  iatiJ,  but  that  Afterwards,  and  a  short  time  pre- 
vious to  his  death,  be  purchased  the  tract  of  land  which 
this  bill  seeks  to  charge.  By  an  act  of  the  legislature 
of  Virginia,  passed  in  the  year  1785,  and  long  before 
the  date  of  this  will,  it  is  declared  <<  that  any  person 
aged  21  years  and  upwards,  vheing  of  sound  mind,  and 
not  a  married  woman,  shall  have  power,  at  his  will  and 
pleasure,  by  last  will  and  testament  in  writing,  to'  dc«% 
vise  all  the  estate,  right,  title,  and  interest,  in  posses- 
sion, reversion,  or  remainder,  which  he  hath,  or  at  the 
time  of  his  death  shall  have,  of,  in,  or  to  lands,''  &c.  The 
circumstance,  therefore,  that  the  land  in  question  was 
acquired  after  the  execution  of  the  will,  presents  no  dif- 
ficulty in  this  case,  if  it  appears  that  it  was  the  inten- 
tion of  the  testatpr  to  devise  it  to  his  son ;  because  if  it 
passes  at  all  under  the  will,  it  may  readily  be  admitted 
that  the  devisee  took  it  subject  to  the  payment  of  the  tes- 
tator's debt^f  the  parts  of  the  wUI  above  recited  being 
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SMITH    strong  to  imposo  such  a  charge.   But  althoaeh  a  testa- 
&  OTHERS  tor  majy  under  the  above  law^  dispose  by  vi^iU  of  after- 
r.        purchased  Ihnds,  it  is  nevertheless  necessary  that  his . 
EBBiKG-  intention  to  make  such  a  disposition  should  clearly  ap- 
TON.      pear  upon  the  face  of  the  will.    The  rule  in  England, 
as  .well  as  in  Yirginiay  at  the  time  this  law  was  passed 
was,  that  a  will^  as  to  land^  speaks  at  the  date  of  it,  and, 
as  to  personal  estate,  at^the  time  of  the  testator's  death. 
The  (aw  created  no  new  or  different  rale  of  construc- 
tion^  but  merely  gave  a  power  to  the  te8t«.tor  to  devise 
lands  which  he  might  possess,  or  be  entitled  to,  at  the 
time  of  his  death,  if  it  should  be  his  pleasure  to  4o  so. 
The  presumption  is^  that  the  testator  means  to  confine 
his  bequests  to  land  to  which  he  is  then  entitled;  and 
this  presumption  can  only  be  over-ruled*hy  words  dear- 
ly showing  a  contrary  intention'. 

In  this  will  there  are  no  expressions  which  indicate 
an  intention  to  devise,  or  in  any  manner  to  charge, 
lands  which  the  testator  might  afterwards  acquire.  It 
does  not  appear  that  the  testator  contemplated,  at  the 
time  he  made  his  will,  the  purchase  of  any  land,  and 
the  words,  <^  estate^^  and  "  properij/,''.  to  be  found  in  it, 
may  be  fully  satisfied  by  applying  them  to  the  personal 
property  of  which  he  was  possessed. 

It  is  therefore  ihe  opinion  of  the  Court  that  there  is 
no  error  in  the  decree  of  the  Circuit  Courts  and  that 
theisame  ought  to  he  affirmed  with  costs. 


1814.  BEALE  V.  THOMPSON  AND  MARIS. 

Feb.        18th.  -  .^ 

Jb$ent,.JV(ASUUiGTOTS  J.  ^  JpimsoN,  jr. 

ERROR  to  the  Circuit  Court  for,  the  district  of 
It  18  a  faui  Columbia. 

objeetion  to  a 

keSt^e"  S^  On  the  trial  in  the  Circuit  Court  bdow,  the  Dcfenr 
jadiciaiy.act  of  daut,  Bcole,  offered  in  evidence,  the  deposition  of  Tu- 
^Rt^it^was^  "'^  Craven,  taken  before  the  judge  of  the  district  Oourt 
pe^  fmrof"  of  the  United  States,  for  the  district  of  New  Qaoipshire, 
Court.  under  the  SOlh  sec.  qfthejudtciarjf  ad  ofSep^  2ikth^  1789, 

vol  1,  p.  68,  which,  after  prescribing  the  mode  of  takinjg 
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depositiotis^  directs  that  '<  the  depositions  so  takes  shall  be    bb  Axr. 
^'retoined  by  such  magistrate  until  be  deliver  the  same        v. 
*fmth  his  own  hand  into  the  Court  for  whfch  they  are  thompsok 
'^  taken ;  or  shall,  together  with  a  certificate  of  the  rea*  &  mabis. 

<<80iis  aforesaid  of  their  being  taken,  and  of  the  notice, 

<<if  any,  given  to  the  adverse  party,  be,  by  him,  the 
'^said  magistrate,  sealettap  and  directed  to  such 
^  Court,  and  remain  undents  seal  until  opened  in  Couri/^ 

The  deposition  yr^a  sealed  op  by  the  judge,  but  direct- 
ed to  the  clerk  of  the  Court,  and  he,  supposing  it  to  be 
a  \sMxst  respecting  his  official  business,  tpened  it  out  of 
Court.  \  ^ 

The  Court  below  rejected  the  deposition ;  which  be- 
ing stated  in  a  bill  of  exceptions,  the  Defendant,  Beale, 
brought  his  writ  of  error* 

•     * 

The  question  respecting  the  informality  of  opening 
the  deposition  out  of  Court,  was  not  argued  in  this 
Court,  there  being  another  olyection  to  it,  which  the  coun- 
sel deemed  more  important,  viz :  that  the  deponent  was 
the  drawer  of  the  note  upon  wU^  the  suit  was  brought 
against  the  Defendant,  Beale,  windorser ;  the  purport 
of  the  deposition  being  to  show  that  Beale  had  not  due 
notice  of  the  non-payment  of  the  note  by  the  deponent. 

LfA w  ^  JoNBs,  for  the  TUxMff  in  error. 

MoBSELX,  for  the  DefendaiUs  in  error. 

Feb.  2S(i....STo&Y,  J.  delivered  the  ppinion  of  the 
Court  as  follows : 

The  single  point  ii;i  this  case  is  whether  the  Circuit 
Court  of  "the  diistrict  of  Columbia,  erred  in  rejecting  the 
deposition  of  Tunis  Craven* 

Independant  of  all  other  grounds,  the  Court  are  of 
opinion  that  the  fact  of  the  depositions,  not  having  been 
opened  in  Court,  is  a  fatal  objection. 

The  statute  of  ^ih  Sq^tember,  1789^  ch.  20^  sec.  30, 
is  express  on  thia  head. 

The  judgment  of  |be  Circuit  Court  must  be  affirmed. 
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181*.  CLEMENTSON  r.  WILLIAMS. 


Feb.        14tb. 


Absent....Wxsuv!iGTOTS,  J. 

An  acknow-  ERROR  to  the  CircaW*  Court  for  the  district  of 

ledgment  ot*  Columbia^  sittin/r  at  Alexandria.  f 

tfie    onginiil  ^ 

joatiee    of  a  * 

claim  18  Dcit        The  facts  of  the  case  are  thus  stated  by  the  Chief 
toi^^ihe'ca*^  *^'^^^^9  ^^  delivering  the  opinion  of  the  Court ; 

OQt   of  tlie 

Jj^^te  <rf  Km^  The  Plaintiff  instituted  a  suit  against  James  Williamd 
knowiedg-^*^  and  John  Clarke,  merchants  and  partners  trading  under 
nient  must  go  the  firm  of  John  Clarke  ^  Co,  The  writ  was  executed 
i^iJ^lilrdue?*  ®"  Williams  only,  wlio  pleaded  non  asmmpsU  and  </m5 
The  statute  of  rtc^  of  limitations,  on  wbich  pleas  issues  were  joined. 
SuiUeiTtotiie  The  jury  found  that  the  Defendant  did  not  assume;  and 
\  same  respect  judgment  was  rendered  in  his  favor. 

with  other  st»- 

not*"  to%^"fx-     At  the  trial  the  Plaintiff  gave  evidence  tending  to 
plained  away,  provc  the  partnership,  and  also  to  prove  dealings   of 
Serjii^'ac.'  Clarke  &  Co.  with  thef||aintiff.    He  then  offered  a  wit- 
knowicdg-      ncss  who  proved  that  he  presented,  in  December  'pre- 
"*  rtiei^^  af  er  ^^^'"^  the  trial,  to  John  Clarke  a  certain   account 
SbsoimJon  ^oi  against  the  said  John  Clarke  &  Co.  in  favor  of  tiie 
tiK'  partner-  Plaintiff;  and  that  said  Clarke  s  ated  that  the  said  ac- 
cient  to  take  a  ^ount  was  duc,  and  that  he  supposed  it  had  been  paid 
ease  out  of  the  by  the  Defendant,  but  had  not  paid  it  himself,  and  did 
^^*/^'*™^"not  know  of  its  being  ever  paid.     And  the  witness  to 
whom  the  said  Clarke  made  the  said  acknowledgment 
pi'oduces  in  Court  the  identical  account  so  presented  to 
said  Clarke  and  acknowledged  by  him  as  aforesaid, 
f      which  account  is  in  the  words  and  figures  following,  to 
wit :  «  an  account,"  &c.    And  the  Plaintiff's  counsel 
offered  the  contents  of  said  acco^mt  and  the  acknowledg- 
ment of  said  Clarke  in  evidence  i^ndei*  the  issue  joined 
.  upon  the  plea  of  the  statqte  of  limitations,  but  the  Court 
decided  that  the  said  evidence  so  offered  by  the  Plaintiff 
of  the  contents  of  the  said  account  and  of  the  acknow- 
ledgment of  the  same  by  the  said  Clarke  was  not  ad- 
I      missible  evidence  in  tJiis  cause,  and  refused  to  admit  the 
same."   To  tlus  opinion  the  Plaintiff  excepted,  and  from 
the  judgment  of  t(ie  Circuit  Court  he  has  appealed  to 
this  Court. 


T  * 


FEBRUARY  TERM  1814.  rs 

TirxOBy  fw  the  Plaintiff  in  error.  cut- 

MEirrsoir 

The  only  question  is,  whether  the  acknowledgment  of       t. 
one  partner,  after  the  dissolution  of  the  partnership,  wiluams 
takes  the  case  out  of  the  statute  of  limitations.  .—..•^...i— ^ 

We  contend  that  it  does,  and  relj  on  thefollowingrases: 
Doug.  651,  fFkUcomb  v.  Whiting.  2H.  Bl.  340|  Jackson  t. 
FaiHKinks,  and  2  Johnson,  667,  Smith  v» 

F.  8.  KjEilr,  contra; 

Although  the  opinion  of  the  Court  may  be  supported 
upon  other  grounds,  yet  it  may  also  be  supported  upon 
the  point  raised,  ?iz. :  that  the  acknowledgment  of  one 
partner,  after  dissolution  of  the  copartnership,  cannot 
be  received  to  take  the  case  out  of  tlie  statute.    It  can 
only  be  evidence  of  a  new  promise,  and  one  partner 
eannot,  after  dissolution,  bind  the  other.    No  acknow- 
ledgment of  the  debt  by  one  partner,  aifer  dissolution, 
can  be  given  in  evidence  on  the  geiural  issue  to  fix  the 
debt  upon  the  other  partner.    The  cases  in  Douglass 
and  H.  Blackstone  are  different.    The  joint  concern  was 
not  dissolved.     The  authority  in  Johnson  was  only  a 
i^tcttmi ;  the  case  was  decided  upon  other  evidence. 

Sucb  evidence  would  be  extremely  dangerous.  No 
man  could  be  safe  if,  after  dissolution  of  the  partner- 
ship, bis  partner  could  continue  to  bind  Mm  forever* 
At  all  events  it  is  necessary  that  the  Plaintiff  should 
first  prove  the  original  debt  by  other  evidence. 

JoNHS,  in  reply. 

If  the  opposite  doctrine  be  correct,  then,  even  if  each 
of  the  partners  should  acknowledge  the  debt,  the  evi- 
dence would  not  support  a  joint  action. 

The  acknowledgment  is  not  considered  as  a  new  pro- 
mise, but  simply  as  rebutting  the  presumption  of  pay- 
ment arising  from  the  length  of  time,  and  thereby  taking  . 
the  case  out  of  the  reason  of  the  statute* 

Feb.  19tt....MARSHAXL,  Ch.-  J.  aft6r  stating  the  facts 
of  the  case,  delivered  the  opinion  of  the  Court  as  follows : 

VOL.  vin.  10 
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cjjL"         It  is  contended  by  the  Plaintiff  in  error  that^  after  l^e 

HBNT80K  dissolution  of  the  partnefsbipy  the  acknowledgment  of 

V.        one  partner  is  evidence  to  revive  the  original  cause  of 

triLLiAjMts  action  against  both^  and  that  the  acknowledgment  made 

•— — — —  in  this  case  by  Clarke  is  sufficient  for  that  purpose. 

It  has  been  frequently  decided  that  an  acknowledg- 
ment of  a  debt  baiTed  by  the  statute  of  limitations^  takes 
the  case  out  of  that  statute^  and  revives  the  original 
cause  of  action.  So  far  as  decisions  have  gone  on  this 
pointy  principles  may  be  considered  as  settled^  and  the 
Court  will  not  lightly  unsettle  them.  But  they  have 
gone  full  as  far  as  they  ought  to  be  carried^  and  this 
Court  is  not  inclined  to  extend  them.  The  statute  of 
limitations  is  entitled  to  the  same  respect  with  othei*^ 
dtatutes^  and  ought  not  to  be  explained  away. 

In  this  case  there  is  no  promise,  conditional  or  un- 
conditional^ but  a  simple  acknowledgment.  This  ac- 
knowledgment goes  to  the  original  justice  of  the  ac- 
count; but  this  is  not  enough.  The  statute  of  limita- 
tions was  not  enacted  to  protect  persons  from  claims 
fictitious  in  their  origin,  but  from  ancient  claims,  whe- 
ther well  or  ill  founded,  which  may  have  been  dis- 
charged, but  the  evidence  of  discharge  may  be  lost.  It 
is  not  then  sufficient  to  take  the  case  out  of  the  act,  that 
the  claim  should  be  proved  or  be  acknowledged  to  have 
been  originally  just;  the  acknowledgment  must  go  to 
the  fact  that  it  is  stiU  due/ 

In  the  case  at  bar,  -the  acknowledgment  of  John 
Clarke  is  that  he  had  not  discharged  the  account  pre- 
sented to  him,  but  be  does  not  say  that  it  was  not  dis- 
charged. His  partner  may  have  paid  it  without  .the 
knowledge  of  Clark,  and,  consequently,  the  declaration 
,  of  Clarke  that  he  had  not  himself  paid  it,  and  that  he 
did  not  know  whether  his  partner  had  paid  it  or  not,  is 
ho  proof  that  the  debt  remains  due,  and  therefore  is  not 
such  ah  acknowledgement  as  wQl  take  the  case  out  of 
the  statute  of  limitations. 

There  is  no  error,  and  the  judgment  is  ^ISrmed  with 
costs. 
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THE  MARINE  mSUBAJSCE  COMPANY 

OF  BALTIMORE. 


i  n 


Fc!i.        \Mx 


MsenL.. JWasuington,  J, 

ERROR  to  the  Circuit  Court  for  the  district  of  A  poiky  on 
Maryland.  S^J  «-^^ 

at  licghom,  is 

The  facte  of  the  case,  as  ptated  by  Marshall,  Ch.  A^^^J'^^^ 
in  delivering  the  opinion  of  the  Court,  were  as  follows :  ^t  thcf  LaaT 

retto;  that  be- 

This  case  arises  on  a  policy  of  insurance  bearing  {J* '{j^S^^' 
date  the  19th  of  June,  1807,  for  S  20,000  on  the  cai^o  Quere,  wbe- 
of  the  ship  Spartan,  if  at  and  from  Baltimore  to  I^g-SLYbT^v- 
horn,'*  the  risk  to  commence  on  the  loading,  and  to  ered  where 
continue  <f  until  the  said  goods  shall  be  safely  landed  ^J®  ■ »  ^.jJJ- 
at  Leghorn  aforesaid."  particular  avc 


The  policy  contained  9  in  the  printed  part,  the  usual 
stipulatloTi  that  the  assured,  in  case  of  loss,  shall  laborf 
&c.  for  the  preservation  and  recovery  of  t\\e  goods,  to 
the  expense  of  which  the  assurers  would  contribute 
according  to  the  rate  of  the  aum  insured;  in  the  policy  js 
inserted,  in  writing,  the  words  ^*  warranted  free  tvom 
particular  average.'* 

The  vessel  sailed  from  Baltimore  in  June,.  1807,  and 
on  the  16th  of  August  arrived  in  the  port  of  Leghoin, 

% 

According  to  the  laws  and  usages  of  the  place,  ships 
arriving  at  that  port,  and  their  cargoes  were,  obliged  to 
perform  a  quarantine  of  tliirty  days  before  admission 
of  the  cargo,  or  of  any  person  on  boaH,  into  the  city; 
the  ships  performing  it  in  the  port,  the  cargoes  in  a 
certain  Lazaretto  erected  for  th%t  purpose  on  the  shore 
of  the  port  about  half  a  mile  from  the  city.  Some  spe- 
cified articles  were  excepted  from  this  rule,  but  the 
cargo  of  the  Spartan  did  not  conie  within  the  exception^ 
On  the  airival  in  port  of  a  vessel  liable  to  quarapt^ineji 


rage 
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GBACiE    the  officers  of  goveiiiment  took  possession  of  the^cargO; 

V.         and  removed   it  in  public  lighters  to  the  Lazaretto. 

MARiKE    Freight  was  earned   upon  the  depositing  of  the  cargo 

INS.  CO.    in  t^^e  Lazar<  ttoy  but  payment  of  it.  though  often  mad^ 

-  before,  could  ni>t  be  enforced  until  after  the  expiration 

of  the  quarantine,  and  until  payment,  -the  lien  for  the 

freight  continued  on  the  goods.    The  duties  also  4M:cru- 

ed  in  the  Lazaretto,*  and   until  they  were   paid,  the 

goods  could  not  be  removed  tht  nee  into  the  city. 

The  go'>ds  remained  in  the  custody  of  the  officers  of 
government  until  the  ( xpirationjof  the  quarantine,  dur- 
ing the  continuance  of  which,  neither  the  roaster  of  the 
ship,  nor  the  consignees  had  any  power  to  interfere 
M^ith,  or  even  see,  them,  but  under  a  permit  from  the  lo- 
cal  authorities ;  such  permits  were  .  commonly  allowed 
the  consignees,  who  might  take  samples,  and  sell  by 
those  samples,  wliile  the  goods  were  performing  quar- 
antine. 

« 

After  quarantine  was  performed,  and  an  order  from 
the  .master  obtained,  the  goods  were  r^eived  at  the 
Lazaretto  ,by  the  owner  or  consignee,  and  trans- 
jported  jt  his  risk,  and  expense  into  the  city.  This 
iransportaticm  was  most  usually  made  by  water ;  but 
ther^  was  a  road  along  which  light  g<jods  might  be,  and 
frequently  were,  carried.  Even  when  goods  were  i^old 
during  the  quarantine,  they  were  removed  at  the  risk 
and  charge  of  the  vendors. . 

In  conformity  with  these  regulations,  the  cargo  of 
the  Spartan  was  placed  in  the  Lazaretto.  While  it  re- 
inained  there,  performing  quai*antine,  a  body  of  French 
teorops  took  possession  of  the  city,  seized  the  Lazaretto, 
sequestered  thegoods  there  deposited,  and  refused  to  give 
Jhem  up' until  a  ransom,  amounting  to  53  percent,  on 
tljeir  estimated  value,  should  be  paid  for  them.  This 
ransom  the  owners  or  consignees  were  compelled  to  pay 
in  order  to  obtain  restitution  of  their  goods.  This  ac- 
tii^n  is  brought  to  recover  it  fropa  the  underwriters. 

Judgment  was  rendered  in  the  Circuit  Court  for  the 
Defendants,  which  judgment  is  ^ow  brought  befpre  thi^ 
Court  by  a  writ  of  error. 
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HiJUPEK^  for  the  Plaintiff  in  error,  contended^ 
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QBAcn; 

isL  That  the  landing  at  the  Lazaretto  was  not  a    makikk 
landing  in  safety  at  Leghorn,  within  the  meaning  of  the    ins.  co. 
policy. 

2d.  That  the  Plaintiff  is  not  prevented,  by  the  warran- 
ty against  particijlar  average,  from  recovering  the 
amount  of  the  ransom  paid. 

1.  The  goods  were  not  landed  in  safrty  at  Leghorn. 
T\\ty  were  landed  at  the  liazaretto,  which  is  no  part  of 
the  city  of  Leghorn.  The  landing  conti*mplate  d  by  the 
policy  was  at  the  cUf — the  place  where  the  g-  ods  were 
to  Snd  a  market;  and  not  merely  a  landing  at  the 
port.  The  \ oyage  as  to  the  ship  might  teiminate  at 
the  poi't,  but  the  goods  were  to  go  to  the  city,  and  be 
landi  d  in  safety.  After  having  performed  quarantine 
at  the  Lazaretto,  they  were  to  be  re-shippi  d  into  light- 
ers  and  carried  to  tJie  city. 

Bat  if  the  landing  at  the  Lazaretto  be  a  landing  at 
Leghorn,  yet  they  were  not  landed  in  safety  witiiin  the 
nieaning  of  the  policy,  it  is  natural  to  suppose  tliat 
the  parties  meant  such  a  landing  as  would  put  tlie  car- 
go \i\to  the  possession  and  under  the  control  of  the  con- 
signee. But  while  it  was  at  the  Lazaretto,  it  w^a^  sub- 
ject to  the  orders  at  the  master,  not  of  the  consignee. 
It  was  still  liablv  for  freight,  and  although  it  is  said  to 
he  part  of  the  usage  of  the  trade,  that  the  freight  is 
earned  by  the  delivery  at  the  Lazaretto,  yet  it  is  not 
payable  until  the  termination  of  the  quarantine.  The 
Lazaretto  is  a  mere  substitute  for  the  ship  as  a  place 
in  which  to  perform  the  quarantine.  If  it  had  remain- 
ed  on  board  the  vessel,  it  would  unquestionably  have 
been  at  the  risk  of  the  underwriters.  The  landing  was 
for  their  benefit  inasmuch  as  the  gQods  were  safer  on 
shore  than  in  the  ship. 

The  seizure  was  a  detention  of  princes,  and  until  the 
goods  were  ransomed,  they  were  lost.  1,  Marshall, 
364, 176,  Wdples  t?.  Eames,  id.  369,  181,  Felly  x\  Boy. 
Ex.  Jissur. 

3.  Notwithstanding  this  warranty  against  particular 
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GRAciB    average^  t|ie  Plaintiff  may  recover  upon  the  clainse  of 

V.        the  policy  authorizing  him  to  labor  and  travel  for  the 

MAKiN £  preservation  of  the  property^  to  the  expense  whereof 

IKS.  CO.    the  underwriters  promise  to  contribute  according  to  the 

rate  of  the  sum  insured.    The  ransom  was  an  expense 

,  incurred  to  save  the  residue  and  prevent  a  total  loss> 

for  which  the  underwriters  would  have  been  liable* 

Jones  and  Finknet,  contra. 

1.  The  voyage  was  ended  by  the  landing  of  the  goods 
at  the  Lazaretto.  T^e  policy  is  satisfied  if  they  are 
landed  at  the  port  of  Leghorn.  When  the  name  of  a 
place  is  used  in  a  policy  it  means  the  port,  although 
Leghorn  is  a  city,  yet  the  port  Is  also  csdied  Leghorn. 
When  a  place  is  named  as  the  terminns  of  the  voyage^  it 
means  the  usual  place  to  which  ships  come  to  unlade. 
It  does  not  always  mean  the  capvi  porius*  It  some- 
times means  the  house  of  general  receipt.  Doubtful 
expressions  are  to  be  construed  in  favor  of  the  under- 
writers. 1,  Bur.  S48>  349,  Tiemey  v,  EtheringUrih  ci- 
ted by  lord  Mansfield  in  the  Bank^Saul  case  of  Felly  v. 
May*  Ex.  A$mr.  1,  Marshall^  250,  251.  Hdrgrave^s 
Jjvw  Tracts,  46.  Hales  Treatise  de  portvbus  Maris,  ch.  2« 
p,  56.  The  termination  of  the  voyage,  in  fact  and  in 
law,  is  the  landing  of  the  goods  at  the  usual  place  of 
landing,  at  the  ultimate  port  of  destination  according 
to  the  usage  of  that  trade.  The  usa^  of  the  trade  is 
all  important.  The  parties  are  bound  to  know  it.  It 
forms  part  of  their  contract.  It  may  control  and  modi- 
fy a  warranty,  and  illustrate  the  termination  of  the 
voyage.  The  case  states  that  the  freight  was  earned- 
by  delivery  at  the  Lazaretto-— the  duties  had  accrued 
to  the  Etrurian  government— the  transportation  from 
thence  to  the  city  would  have  been  at  the  risk  and  ex- 
pense of  the  consignee  or  tho  owner.  It  was  also  a 
place  where  the  goods  might  be  sold  by  samples :  All 
these  circumstances  show  that  the  voyage  was  ei)ded. 
The  general  rule  is  that  if  the  insured  undertakes  to 
transport  the  goods,  the  underwriters  are  discharged. 
1,  Marshall,  165,  249,  Spahroiv  v.  Caruthers.  id.  ±66, 
253,  Rucker  v.  Lond.  .issur.  id.  ±67, 254,  Hurry  v*  Boy. 
Ex.  ^ssur..  The  lien  for  the  freight  depends  either  upon 
the  agreement  of  the  parties  on  the  municipal  law  of  the 
place ;  it  does  not  affect  the  question  respecting  the 
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tennination  of  the  voyage.    In  the  cases  of  Tiemey  v.   oraoik 
Etherington  and  Fetty  v»  Boy.  Ex.  Jissur,  tlie  voyage        v. 
confessedly  was  .not  terminated*    The  government  of  marihb 
leghorn  receives  tiie  cargo  at  the  Lazaretto  as  the   iirs.  co« 
agent  of  the  owner  or  consignee  and  holds  it  for  bis  ben-  ■ 

fit ;  it  is  entered  on  the  books  of  the  Lazaretto  in  the 
name  of  the  ship^  the  master  and  the  consignee^  if 
known. 

The  policy  was  never  construed  to  undertake  that 
the  consignee  should  have  the  unlimited  control  over 
the  cai^  after  it  was  landed.  But  in  this  case  it  was 
under  his  control ;  not  absolute,  but  modified  by  the 
municipal  government  of  the  place.  The  government 
had  a  right  so  to  modify  it  Thus  in  London^  some 
good8  must  be  deposited  in  the  kings  warehouse.  So 
a/so  in  France^  the  emperor  took  it  into  his  head  to 
turn  merchant  and  monopolize  all  the  tobacco,  and  or- 
dered it  to  be  stored  in  his  warehouses.  In  all  coun- 
tries the  power  of  the  consignee  is  in  a  certain  degree 
modified.  He  had  a  power  to  take  samples  and  sell 
by  them. 

It  is  said  also  that  the  goods  were  to  be  landed  at  tho 
place  of  market.  But  if  the  place  of  market  means  the 
place  where  the  goods  may  be  sold,  and  where  they  arc 
under  the  control  oi  the  consignee — the  Lazaretto  was 
tha^  place.  The  Lazaretto  was  an'  appendage  to  Leg- 
horn, as  the  Firceum  was  to  Athens.  Suppose  the  voy^ 
age  had  been  from  Carthage  to  Athens,  landing  at  the 
Firceum  would  have  terminated  the  voyage.  So  would 
a  voyage  from  the  West  Indies  to  London  terminate  at 
the  West. India  dock,*  yet  something  must  be  previous- 
ly done  by  a  consignee  at  the  dock  before  he  can  have 
the  complete  control  over  the  goods  in  the  wharehonses 
of  the  dock  company.  So  in  the  port  of  Baltimore, 
some  goods  must  be  delivered  at  the  Lazaretto.  And 
if  a  cargo  should  be  delivered  at  Fell's  Point  (which  is^ 
out  of  the  city)  under  a  policy  on  a  voyage  to  Balti- 
more, the  policy  would  be  discharged.  The  cargo 
would  have  been  brought  to  its  market. 

In  the  case  of  WapUs  v.  Earner,  the  ship  was  not  24 
hours  moored  in  good  safety.  There  was  no  opportu- 
nity to  unlade.    But  here  the  goods  were  actually  un- 
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oBAciE    laden.    In  the  Bank  Said  rase  there  was  no  question 

V.         whether  the  voyage  was  ended.   The  ship  was  initinerc. 

MABiNE  The  only  question  was  wliether,  by  the  usage  of  the 

INS.  CO.   trade^  the  goods  might  be  unladen  for  safe  keeping 

while  the  vessel  was  repairing. 

*  •  -  '         '     . 

2.  It  was  only  a  partial  loss^  which  is  excepted  from 
the  policy  by  the  manuscript  \\  arranty  against  particular 
average  ;  which  means  partial  loss. 

Although  it  would  have  been  a  total  loss  if  abandon- 
ment bad  been  offered  while  the  goods  were  detained^ 
yet  as  no  such  offer  was  made^  it  is  now  only  a  partial 
loss. 

« 

Those  parts  of  the  policy  which  are  in  manuscript 
are  to  be  particularly  regardedf  as  they  control  the 
printed  form.  1,  MarshaU,  %^,  SOB.  Park,  4f,  B,  6(K 
^,  East,  130. 

Ransom  is  only  a  partial  lass*  It  was  never  consi- 
dered as  coming  under  the  clause  of  laboring  and  tra- 
velling for  the  interest  of  all  concerned.  If  it  can  come 
under  that  clause,  then  that  clause  is  so  far  repealed  by 
the  express  manusmpt  warranty,  that  the  underwriters 
shall  not  be  liable  for  a  partial  loss.  If  the  French  gen- 
eral had  taken  a  part  of  the  goods,  there  could  have 
been  no  question  that  the  underwriters  would  not  have 
been  liable—- the  ransom  represents  the  part  which  might 
have  been  so  taken.  The  clause  respecting  the  expen- 
ses of  labor  and  travel  was  first  introduced  in  1741,  to 
remove  a  doubt  whether  the  insured  could  so  labor  and 
travel  without  losing  his  right  to  abandom ;  but  he  is 
not  bound  to  labor  and  travel,  nor  to  ransoAi.  1, 
Marshall,  234,  488.     3,  Bur.  1734.    Doug.  610*  - 

But  if  the  underwriters  are  liable  under  that  clause 
of  the  policy,  they  are  only^  liable  in  the  proportion 
which  the  loss  bears  to  the  amount  saved. 

IlABPfiB,  in  reply. 

1.  The  first  point  depends  upon  the  usage  of  the  trade. 
We  say  that  the  .usage  merely  substitutes  the  Lazaretto 
for  the  ship ;  like  the  cases  of  the  store  sliip  at  Gibral- 
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tery  and  tke  Bmk  SomI  at  Canton.    The  principle  of  aU  ^lACi^ 
these  casea  is  sii65(iii«/ion.    Tiie  goo^s  were  not  in  the        ir» 

fower  at  the  consignee.     }Ie  cinild  only  make  an  exe-  M4kPF& 

€utory  contract.    He  had  no  mot^  power  over  the  goods  Ili9«  'Om 
tifaan  if  they  had  been  opon  the  oceani 

The  lien  for  the  frei.^it  continues  until  the  end  of  the 
qaarantine,  when  it  is  to  be  paid«  and  not  before,  be- 
cause the  master  has  not  until  then  done  all  that  the 
contract  requirei. 

^.  It  is  siud  that  the  exception  of  partial  I098  ope^- 
rates  upon  every  part  of  the  policy  ;  not  merely  upon  its 
general  provisions,  but  upon  every  particular  provision, 
however  contradictory,  it  may  be  to  that  exception* 
But  the  two  clauses,  vis:  the  engagement  to  pay  for 
labor  and  travel,  and  the  warranty  against  partial  loss- 
es, may  stand  together.  The  latter  means  warranted 
free  from  all  partial  lossess  except  such  a$  ariie  from 
tabor  amUfParod  for  the  preservation  of  the  goodSf  Tto 
blanks  in  the  printed  form  of  the  ( lause  resperting  ia« 
bor  and  travel  were  filled  in  manuscript,  as  well  as  tht 
warranty  against  particular  average,  and  tht  r^'lbre  are 
to  be  equally  t*eganled.  Thai  circumstance  also  shown 
that  the  parties  ii^nded  that  both  clauses  sht^nld  stand, 
and  have  effect.  The  ransum  was  as  much  the  means 
of  saving  the  underwriters  from  a  total  lo8S,-aB  if  it 
bad  been  strictly  labor  and  travel, 

Fe6. 19/A....MABSHAXI9  CA.  J.  utter  stating  the  €$99$ 
delivered  the  opinion  of  the  Court  as  follows: 

The  Plaintiff  in  error  contends, 

1st.  That  the  placing  of  the  goods  in  the  Laearetto 
was  not  «<  airlanding  in  safety  at  Le^orn,'^  and  a  ter- 
mination of  the  voyage. 

2d.  If  the  loss  happened  during  the  continuance  of  the 
risk,  the  maintiff  is  not  prevented  from  recovering,  hy  the 
\mrrsuity  in  the  policy  against  particular  average. 

In  fiapport  of  his  first  point  he  contends  that  f^  liog- 
hom,'^  iB  the  pidicy,  means  the  city  and  not  the  port  of 
Leghorn. 
VOi;..  TID.  il 
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2d.  Tliat  the  Lazaretto  Wiig  substituted  for  the  sMp 
for  the  greater  safety  of  the  goods,  their  aitiiatioii,  as  it 
i-espects  all  parties,  while  performing  quarantine  in  the 
Lazaretto,  is  precisely  the  same  as  if  performing  quar- 
antine in  the  ship.  This  argument  is  supposed  to  be 
much  strengthened  by  the  facts,  that  freight  cannot  be 
demanded  until  Quarantine  is  pei;formed,  and  ttiat  the 
lienforthe  freight  continues  afterthe  landing  of  the  goods. 

3d.  That  a  landing  in  safety  must  be  such  a  landing  as 
places  the  goods  at  tlie  disposal  of  the  owner  or  con> 
signee. 

However  true  it  may  be  in  gen^^  that  -when  we 
speak  of  Leghorn,  we  speak  of  the  city  which  bear* 
that  name,  it  does  not  follow  that  the  same  meaning  is 
attached  to  the  word  when  used  in  a  policy.  The  in- 
surance is  «  at  and  from  Baltimore  to  Leghorn."  Now 
if,  as  is  admitted,  Baltimore  means  the  port  of  Balti- 
more, it  would  seem  not  unreasonable  to  suppose  that, 
in  the  same  instnimetft,  Leghorn  means  the  port  of 
Leghorn— the  place  which  is  the  ultimate  destination  of 
the  vessel  on  board  which  the  goods  are  laden.  The 
voyage  is  understood  to  be  terminated  when  the  vessel 
arrives  at  her  port  of  destination,  and  has  been  moored 
there  in  safety  for  twenty-four  honrs. 

Ik 

But  it  will  be  conceded  that  the  termination  of  the 
voyage  as  to  the  ship,  does  not  necessarily  terminate 
the  risk  on  the  goods.  This  risk  may  continue  -  when 
the  voyage  as  to  the  ship  is  ended.  Its  duration  depends 
on  the  intention  of  the  parties,  and  this  intention  must 
be  found  in  their  contract. 

This  brings  us  to  consider  the  argument  tiiat  the 
goods  while  performing  quarantine  in  the  Lazaretto  re- 
main at  the  risk  of  the  insurer  in  like  manner  as  if  per- 
forming quarantine  in  the  ship. 

The  words  of  the  policy  being  <<  beginning  the  adve»- 
ture  on  the  said  lawful  goods  and  mePcfaaiidisEes  from 
and  immediately  following  the  lading  thereof  on  board 
of  said  vessel  at  Baltimore  aforesaid jr  and  so  shall  con- 
tinue anddndure  until  the  said  goods  and  merchandizes 
shall  be  safely  landed  at  Leghorn  aforesaid.^'  The  risk 
continues  untU  the  goods  be  safdy  landed,  althou^the 
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Yoyag«  as  to  the  ship^  might  be  tenmnated  prenous  to  gbaoh 
tfaeJrJanding.  v. 

MABHTB 

In  ordinary  cases,  vhere  the  government  does  not  in-  ms.  co. 
ferfere  between  the  pajrtiesy  this  risk  would  continue  nn-  ««.«..«»»« 
til  the  ^ods  should  be  landed  in  safety  at  the  usual  place, 
and  at  the  disposal  of  the  consignee.  If  it  were  usual  to 
receive  goods  at  the  Lazaretto  or  at  any  other  place  on 
tbe  shore  of  the  port,  it  would  be  the  duty  of  the  owner 
or  consignee  to  receive  them  there,  and  a  landing  at 
such  place,  it  is  admitted,  would  be  a  landing  at  Leg- 
horn. 

If  on  the  other  hand  the  goads  whOe  performing 
quarantine  remained  on  board  the  ship,  and  could  not 
be  landed,  it  is  not  to  be  doubted  that  they  would  remain 
at  the  risk  of  the  insurer.  How  thra,  it  is  asked,  can  the 
substitution  of  the  Lazaretto  for  the  nhip  alti^r  this  risk  ? 
A  substitution  made,  not  by  the  act  of  the  parties,  but  of 
the  governnient  of  the  country  ?  A  substitution  which 
does  not  alter  th^  rights  of  the  parties  since  it  leaves 
the  lien, of  tbe  master  for  bis  frieght  unimpaired,  and 
gives  no  power  ovor  the  goodsto  tlieowner  or  consignee  i 
A  substitution  beneficial  to  the  insurer  since  it  diminish* 
es  the  risk  on  the  goods  I 

Whatever  might  he  the  effect  of  this  reaaoning  if  the 
establishment  of  tbe  Lazaretto,  and  tbe  laws  of  quaran- 
tine had  been  of  so  recent  a  date,  as  not  to  have  been  in 
the  contemplation  of  the  parties  to  the  contract,  as  to 
which  the  court  gkes  no  opinion,  this  cause  may  well  be 
decided  upon  the  usage  found  in  this  case,  a  usage  of 
.  ancient  date  and  of  general  notoriety.  It  existed  and 
was  known  to  exist  when  this  contract  was  formed. 
When  the  parties  stipulated  that  the  adventure  should 
continue  till  the  gootb  were  landed  in  safety  at  Leghorn^ 
they  knew  that  the  place  of  landing  was  the  Lazaretto^ 
and  that  the  landing  would  be  made  under  the  direction 
and  control  of  the  local  authority.  This  then  must  be 
considered  as  the  landing  contemplated  in  the  policy. 
It  is  the  landing  which  terminates  the  risk.  Had  the 
parties  intended  to  continue  the  risk  during  tbe  conti- 
nuance of  the  goods  in  the  Lazaretto,  they  would  have 
inserted,  in  the  pcdicy,  words  manifesting  that  intention. 
Instead  of  terminating  the  advejiture  on  tbe  landing,  a 
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MtMiB  fett  wkich  thcf  knew  maM  tato  {dac^  at  tiie  La^sarHfo 

v.  thirty  days  before  the  goo^  could  be  ddivered  to  tbft 

MABIHB  owner  or  consif^nee,  they  would  have  continaed  it»  till 

nrs.  CttK  the  goods  should  be  Ismded  in  safety  and  should  peipform 

1 1     ^  their  *  quarantihe. 


The  Court  is  o(  opinion  that  und^  this  policy,  the 
goods  in  the  Lazaretto  were  not  at  the  risk  of  the  under- 
writers and  consequently  that  there  is  no  err(»r  in  the 
judgment  df  the  Circuit  CouH. 


Xt  is  affirmtd  icHk  costs 


Gragie 

V. 

Tids  Ma&y'i>.  Iks.  Comp't 


] 


This  case  difiers  from  that  against  the  Marine  Insu- 
rance Company  ot  Baltirbore  only  in  one  particular. 
A  part  of  the  cargo  remained  on  board  the  ship  until 
the  arrival  of  the  French  troops  when  the  departure 
of  the  vessel  was  prohibited  by  the  general  and  the  ran- 
som knade. 

This  circumstance  does  not,  in  the  opinion  of  the 
Court,  vary  the  case ;  because,  omitting  all  other  con- 
siderations, the  loss,  within  the  risk,  being  on  only  a 
part  of  the  cargo,  is  a  partial  loss,  and  is  affected  by  the 
warranty  against  particular  average  loss. 

Tffisjudgment  is  also  to  be  affirmed  with  costs. 


"^♦-  RICHAROS  AND  OTHERS, 

nb.     iijk.  Assid^KtiEs.or  M^Keak,  a  bais%uwt, 

THE  MARYLAND  INSURANCE  COMPANY. 


dlSSonSas-        EllHOll  to  the  Circuit  Court  for  the  dtlKrict  of 
i^ee  undeT  Maryland,  v(k  to  actioii  of  cotenatit  on  a  policy  of  fet* 
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suniiwe  under  seal*    The  Defendants  (deaded  the  Ma-  RiOHAtDs 

ry/aod  statute  of  limitation  of  12  years^  1715,  cA«  239  &  omaaa 
$  6,  which  enacts^  ^  that  no  specialty  whatsoever,  shall        v, 
^h^   goad   and   {Readable,   or   admitted   in   evidence  jcart'd. 
^'  against  any  person  or  persons  of  this  province,  after   ins,  co. 
*^  the  principal  debtor  and  creditor  have  bren  both  dead  — — ...— ^ 
« 12  yearS)  or  the  debt  or  thii^in  action  ahove  12  yean  the  UnkMt 
^^  standing^'*  with  a  saving'  of  5  years  in  cases  of  in-  ^^^  ^J;^ 

faaCy^&C.  rif^htol' action, 

for  a  debt  dw 

The  replication  to  this  plea  stated  in  sabstance  therapt,v^cdki 

following  facts,  that  the  cause  of  action  accrued  on  the  t^  e«^<« 

1st  of  May,  1797.    That  M^ITean  was  declannJ  a  bank-  if  l^^ll^^ 

rapt^  and  on  the  19th  of  March,  1801,  his  estate  was  do  noi  «mk 

duly  ass^ned  to  Tfumms  Mibmef  who,  on  the  6th  0^^!)^^ 

October,  ±606f  instituted  a  suit  on  the  policy  and  died  a  nk  Wnght 

on  the  Ist  of  August,  1809,  whereby  the  suit  w^as  abated,  jj^^^jj*}. 

That  on  the  ilth  of  January^  1810,  the  Plaintiffs  were,  the^'name,  of 

by  the  commissioners,  appointed  assignees  in  pursuance  the  tMtetor, 

of  the  choice  of  the  creditors  regularly  convened  fop£fJISii*°?S 

that  purpose,  and  broagiit  the  present  action  at  the  next  to  be  oonMier. 

term  after  the  death  of  Allibone,  the  former  assignee.  ^^"J^Jj^Sl 

To  this  replication  there  was  a  general  demurrer.  mentoftheaD- 

tioQ,  (o  at  to 

^  The  judgment  of  the  Court  below,  upon  the  demur-  exeoutor  frum 
rer,  was  in  faVor  of  the  Defendants  $  and  the  Plaintiffs  the  tqukj  cf 
brought  their  writ  of  error.  ^ST^c 

of 


Haufbb,  ^  tie  PlainHffs  in  enw,  made  four  points.  2^*^^^. 

iiiiaiionen  off 

1.  That  an  assignee,  under  the  commission  of  bank-  ^ankiupt  had 
ruptcy,  had  no  interest  in  the  effects  of  the  bankrupt  jUilt ,  ^^^ 
which  could  vest  in  his  executors  or  administrators,  but  anignee  m 
was  a  mere  trustee  or  agent  of  the  commissioners.         d^!^h°rf^e 

fiivtP 

2.  That  the  commissioners  had  power,  upon  the  ^^  *^25ion 
death  of  an  assignee,  to  appoint  another  in  his  stead,  ^\A^h^  k. 

and  so  totieS  gUOtieS*  newed    by 

Journey  s   ac- 
counts,   in  a 

3.  That  Under  the  equity  of  the  statute  of  limitations  case  of  voion- 
the  Plaintiffs  bad  a  right  to  bring  a  fresh  suit  upon  the  ^^^'^'^"'^ 
abaMient  of  the  first. 

4.  That  there  'was  a  good  eontinuanee  of  the  suit  by 


I 
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MICH  ABBS     1.  The  bankrupt  law  gare  no  e$tate  to  the  assigneip. 
k,  OTHSKs  He  had  no  interest  in  the  eflRscts  of  the  bankrupt  $  the 
V.        object  of  tlie  law  was  merely  to  appoint  a  curator  of  the 
mary'd.  estate,  with  an  authority  like  that  of  an  administrator. 
iHs.  CO.    It  was  a  mere  iiersonal  agency  which  t^minated  by  the 
death  of  the  assignee.    It  was  the  intention  (rf  the  law 
that  this  agent  should  have  the  confidence  of  the  credi- 
tors ;  but  that  intention  would  be  defeated  if  tiie  execu- 
'  tor  or  administrator  of  the  assignee  should  become  the 
agent.     Vide  Bankrupt  law  o^  the  United  I^Mes^  vd*  B, 
p.  50,  $  6,  7  aitd  8. 

2.  The  commissioners,  under  the  equity  of  the  6th 
and  8th  sections,  had  power  to  appoint  a  new  assignee 
or  assignees  in  case  of  the  death  of  the  assig^nee'  for  the 
time  being.  Their  power  was  like  that  of  the  ordinary 
in  granting  lettirs  of  administration.  No  express  au- 
thority is  given  to  the  ordinary  to  grant  letters  de  bonis 
mm,  yet  his  authority  to  do  it  was  never  disputed.  Tbe 
intention  of  the  bankrupt  law  was  that  there  should  al- 
ways be  an  assignee  until  the  estate  should  be  settled. 
The  general  power  to  appoint,  implies  an  authority  te 
keep  the  office  always  full.  The  PlaiibtiffSy  therefore,  had 
power  to  maintsun  this  acticm. 

3.  The  act  of  limitations  does  not  apply  to  this  case. 
2  Salk.  421.  Gary  and  ux,  \7.  Stephenson.  The  princijde 
of  that  case  was  that  the  Plaintiffs  had  done  all  in  their 
power,  and,  therefore,  tlie  statute  of  limitation  was  not 
a  bar.  To  make  the  statute  apply  there  must  be  negli- 
gence on  the  part  of  the  Plaintiff,  and  injury  to  the  De- 
fendant by  the  delay.  If  an  administrator  commence 
the  action  within  a  year  after  the  granting  of  letters  of 
admihistt*ation,  the  statute  is  no  bar,  unless  it  began  to 
run  in  the  life  of  the  jntestate.  So  in  the  case  of  an 
executor  of  an  executor.  Builer  JV.  p.  150.'  JBsp.  JV*. 
P^  150.  These  cases  all  depend  on  tbe  same  general 
principle — the  equity  of  the  statute.  If  there  be  no 
negligence  on  the  part  of  the  Plaintiff  and  no  injury  to 
the  Defendant,  the  case  is  within  that  equity. 

4.  This  new  action  is  a  good  continuation  of  the^  M 
suit  hyJouniey^s  accounts.  6  Co.  10,  Spencef^s  case.  A 
new  action  by  Jmmey^s  aecotmts  may  be  had  where  the 
foi*mer  action  abates  by  the  fault  of  the  clerk,  &c.  but 
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sot  S^  it  be  abated  by  bis  own  default.    The  doctrine  ricrabds 
app/ies  as  well  to  pei'sonai  as  to  real  actions*    1  Ldm  ^  others 
Bmf*  2SBf  EUtoh  V*  Thorowgood.    The  principle  of  that        v* 
case  is  that  where  the  second  Plaintiff  derives  his  au-  mart*d. 
ftority  from  the  same  scource  as  the  first,  he  may  have   ins.  go* 
the  action  by  Joumty^s  acQtmnt 

The  argument  divides  itself  into  two  parts. 

!•  The  construction  of  the  act  of  congress. 

2.  The  ^«i€t  of  the  act  of  limitations. 

1.  Under  the  banlcrajri;  law  the  commissioners  had 
no  power  to  appoint  a  new  ass^nee  in  case  of  the  death 
of  the  first  assignee.  Their  power  in  this  respect  was 
limited  to  the  case  of  a  removal  of  the  assignee  by  the 
creditors.  Much  is  said,  about  the  equity  of  the  statute, 
but  this  Court  is  authorized  jus  dicere,  nan  jus  dare. 
The  6th  section  provides  for  the  appointment  of  an  as- 
signee«  The  7th  authorizes  the  commissioners  to  ap- 
point a  temporary  assignee  without  the  consent  of  the 
creditors,  and  the  Stii  section  provides  for  the  removal 
of  an  assignee,  and  the  appointment  of  another  in  his 
place.  If  the  Court  can  extend  the  equity  of  the.  stat\ite 
to  the  case  of  tbe*death  of  an  assignee,  it  mtist  be  by  a 
very  Jiberai  oonatruction. 

By  the  iSth  section  the  estate  and  effects  of  the  bank- 
rupt are  to  be  conveyed  to  the  assignee,  his  heirs,  exetu- 
terSf  administratdrs  and  as$igns  forever.  The  50tb  sec- 
tion conveys  the  same  idea.  The  estate  descends  to  the 
beir  of  the  assignee,  clothed  with  the  trust,  and  he  has 
all  the  rights  and  is  subject  to  all  the  resjKinsibilities 
and  duties  of  the  original  assignee. 

But  if  the  Court  can,  by  equity^  extend  the  power  of 
the  commissioners  4»  the  appointment  of  a  new  assignee 
in  case  of  death,  then,  under  the  9tli  section  of  the  act, 
the  if^  assignee  might  have  been  substituted  for  the 
old^  and  the-aetion  would  not  have  abated  by  the  death, 
but  might  have  been  prosecuted  to  judgment  by  the  new 
assignee.   So  that  if  the  suit  was  abated,  it  was  through 
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KiciuKiis  bis  negKgence^  or  volaiitarj  act ;  and  no 

&  OTHERS  IB  in  default^  can  have  the  ben^t  of  the  equity  of  the 

1^*.        statute  by  Journey's  accounts* 
mart'o. 

INS.  CQ«       2.  As  to  the  Maryland  statute  of  limitations.    |t  dif* 

' fei-s  from  the  English  statute  of  21  Jfec.  which  (^mtains 

no  limitation  of  actions  upon  specialities^  judgments  or 
recognizances.  The  same  rule  of  equitable  ^nstme- 
titm,  therefore^  cannot  apply  to  both.  But  even  if  the 
same  rule  of  constructicHi  could  be  applied  to  t6e  Mary- 
land statute^  yet  it  does  not  contain  the  same  clause 
upon  which  the  equity  arises  in  £ngiaa4* 

The  object  of  the  statute  was  to  prevent  injnry  to 
Defendants  by  the  loss  of  evidence«  If  the  statute  once 
begins  to  run  nothing  will  stop  its  course  bul-an^j^iichi- 
(d  suit.  If  a  promise  be  made  to  a  feme  sokf  and  the 
day  after  the  cause  of  acti(m  accrues^  she  marry,  the 
statute  continues  to  run  notwithstanding  the  coverture^ 
so  in  case  of  mm  compos,  absence,  &c.  ^  Bac.  M*  479^ 
note.    1  Bac.  Ml  ^±S. 

But  it  is  only  the  equity  of  i\w  M.  stotion  oi  the  J^n- 
^h  Steele  that  could  have  aided  the  Plaintiffs.  That 
section  allows  a  new  action  to  be  brought  within  a  year, 
in  three  cases,  i.  Where  judgment  has  been  reversed 
by  writ  of  error.  %.  Where  jiklgmcnt  has  been  arreat- 
e>d;  and,  3.  Where  an  outlawry- has  been  reversed. 
.^  Bac.  Ah.  4;7i,  Owillim's  editiouf  $  4^  -The  Courts 
.  have  said  tliat  abatement  is  within  the  sai^ie  reason,  Init 
they  have  not  said  that  other  representatives  than  those 
mentioned  in  the  4»th  section  may  bring  a  new  action, 
(exc^t  in  the  case  in  lord  Raymond,  which  has  been 
f»ver- ruled  i^  that  respect,  -i  Ld.Eay^  284.) 

(  • 

The  Maryland  statute  does  n^t*  contain  a  section^ 
similar  to  tiie  4tli  section  of  thd  21^t  James. 

,  Harper.  But  that  section  of  the  En^isli  statute 
has  been  always  in  use  in  Marylaf^  in  that  ree^ct,< 
and  is  in  daily  practice  in  their  Courts;  and,  therefore^ 
apd  by  force  of  the  bill  of  fights  and  COBsttetiifti  of 
Maryland,  iias  been  adopted  as  part  <^  the^Iaw  of  tiie 
land. 
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KorKKET.    The  iitatute  of  James  is  not  in  force  inRicnAvna 
Marjland  in  respect  to  tho6e  cases  for  which  the  sta*  &  othebs 
tote  of  Maryland  provides.    This  statute  professes  to       y. 
provide  a  timitation  for  all  actions,  anil  to  enumerate  mabt'd. 
aH  cases  in  which  exceptions  should  be  made.    With    ins.  co. 

the  Englisfr  statute  beftire  them,  and  while  exercised  in     

sdecting  such  parts  of  it  as  they  thought  proper,  the 
legislature  cannot  be  presomed  to  have  been  so  negli« 
gent  as  to  omit  the  4th  section  if  they  intended  to 
adopt  it. 

Bat  if  it  be  in  force  in  Maryland,  this  Court  will  not 
pushfthe equity  of  it  farther  than  has* been  done  in  tlie 
Courts  in  En^and.    They  have  never  permitted  such 
a  representative,  as  these  Ptaintiini  are,  to  bring  a  new 
adioD^  nor  any  one  to  bring  a  new  action  where  the 
benefit  of  the  former  one  has  been  lost  by  negligence  or  . 
Vfduntary  abandonment  |  which  we  say  was  the  case 
here,  for  the  action  might  certainly  have  been  continued 
and  maintained  by  either  the  executor  of  Allibone>  or  by 
the  new  assignees.    In  the  case  cited  from  2  8alk.  421, 
Cory  'C.  Ste^^imson,  the  cause  of  action  arose  after  thtr 
d^^fa  of  th^  intestate  and  before  the  letters  of  adminis- 
tration were  granted.    For  if  the  statute  had  begun  to 
nm  in  the  life  of  the  intestate,  it  would  have  continued 
to  Tun  altYiOttgh  no  admimstration  had  been  granted. 

TJie  next  case  is  Cower  v.  James^  or  Carver  Vn  James^ 
or  ESarver  v.  James,  as  it  la  differtmtiy  CaUed  in  several 
books.  BuUer,  J¥\  P.  ±50.  Esp.  JV.  F.  ±60.  WiUe^ 
Eep*  %hB.  In  that  case  the  action  was  bmught  by  the 
executor,  ai^  the  equity  of  the  4tfa  section  of  21  Jac 
extends  iinly  to  tiie  party  biuEiself,  his  heirs,  txemtor^ 
and  admimlrastorSf  and  not  to  any  other  representative. 
The  case^cited  from  1  £d«  Saf.  28S,  supports  the  same 
doctrine.  Both  PlaintiiBrs  were  executors  of  the  <  ori* 
^nal  creditor.  The  Court  deeided  the  case  upon  the 
doctrine  of  iliwftiey'^  accourits  and  tbe  equity  of  the  4th 
sectioii  of  the  statute  of  James.  The  case  pat  by  the 
Cotixit,  by  way  of  illustration,  is  precisely  in  point.  If 
the  first  Plaintiff  had  been  administrator  (instead  of  ex- 
ecutor) dwanU  minoritaUf  the  executor,  when  of  age, 
Goald  not  have  continued  the  suit  by  Jmme>fs  accomits, 
nfhr  would  he  have  been  aided  by  the  equity  of  the  sta* 
tote^  because  he  was  not  the  legal  representative  of  the 
VOL.  VIII.  1^ 
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Bi€HAHDs  former  Plaintiir.  There  is  no  case  in  which  an  assignee 

'  &  oTHKBs  has  b^n  decided  to  be  within  the  equity  of  that  section 

V.        of  the  statute.     Although  both  assignees  may  deriiw 

xabt'o*  their  authority  from  the  same  source,  yet  tiie  one  is  not 

Urs.  CO.   the  legal  representative  of  the  other.^    The  opiKioniB 

'— —  the  case  of  Elstohv.^  Jhsrarmg^^d  fM.  Ba^mmdf  %S§J 

is  expressly  retracted,  in  the  case  of  Mnseff  v.  Hefwairdf 

i  Ld.  Ray.  43^9  where  the  same  Court  say  '<  that  in  no 

<^ca8e  can  a  writ  of  Journey's  accounts*  be,  but  hy  the 

<«  same  Plaintiffs,  or  some  of  them,  who  Mfere  Pia^tM 

ff  in  the  former  writ ;  and  that  to  say  that  the  general 

**  executor,  and  the  executor  inrmde  mindfitaUf  wfete 

^<  as  one  person  in  the  ofice,  is  to  strain  the  point  toe 

«far;  for  it  must  be  the  same  Plain tiff^niM:  only  hym- 

<^ presentation,  but  by  name;  for  the  second  writ  is  a 

/'  continuance  of  the  first,  which  cannot  bo  bot^by  tbcr 

<<  same  persons  not  in  representation  only,  or  in  tespcd 

^<  of  their  office,  but  strictly  and  tnily  ti^i  sume  persmii^^ 

Jo]f£S,  same  side. 

Even  if  the  doctrine  of  Jtmrmt^s  aeeoMds  could  «q»^' 
^y,  tiie  Plaintiffs  were  too  late.  In  Jourme'f^  aexaumi^ 
*  the  writ  is  said  to  be  granted  per  dktas  con^pwMmB^ 
wliich  originally  meant  as  many  days  journies  as  Ike 
Plaintiff  was  -distant  from  the  Court  of  chancca*y»  where 
he  was  obliged  to  go  to  get  a  new  writ,  accounting  SO 
miles  fbr  a  day's  journey,  and  it  was  ori^nallv  neces^ 
sary  to  show  the  nunriier  of  daysf  in  the  rej^tcation  that 
by  computation  it  might  appear  that  he  was  witbin  tiite 
time  allowed.  This  was  afterwards,  settled  by  a  geae^ 
ral  rule  to  be  30  days^  In  this  implication  tjbe  naintiff 
has  replied  simply  the  facts,  and  says  nothing  6f  1^ 
dietas  compn^aias.  The  new  writ,  by  Joitt^Mj'a  ac* 
Qounts,  operates  a  continuance  6f  tli^  old  suit,  i^sd  in  ike 
judgment  the  Plaintiff  recovers  the  costs  of  -both  writst 
and^  therrfove,  it  most  be  btought  by  the  same  Pfad^ff. 
8  Co.  10,  Spenioer^s  casB.  ^  InsU  WS.  S  ^emi  MHg^  4M« 
V  TU.  C9sf^.  "in  none  of  the  cases  de<lded  upon  the  ecf^iky 

of  the  statute  of  James,  has  the  Plaintiff  prevaileii  nipmm 
aj^al.    They  are  little  better  tiian  db^  i&eku 

'the  opp^^fe  ewBwl  alfltost  admit  our  ccwMrttetioti 


I' 


FEBEUART  IWBM  1814.  »i 

of  tiw  bftokrupt  iaw.  The  anttiovity  of  the  asrignee  h  bichabds 
Me  that  of  an  administratoi^.  The  power  of  thd  com-  &  othbbs 
ttissaoiiers  is  like  that  of  the  wdiBary.  t. 

vahy'ii. 

Although  the  writ  was  abated^  yet  the  PlaintiffB  might  izf  s.  col 
reneiRiL  the  suit.  They  were  not  in  drfaoit  by  not  con-  >  ■ 
tinuingt  the  old  writ,  for  if  they  might  have  continued 
it,  they  were  not  oi^ged  so  to  do.  Thus  in  Maryland 
an  executor  may  be  made  a  party  in  the  place  of  his 
t^tator ;  but  if  he  does  not  c«ue  in  and  the  suit  is 
^vdiy  abated,  he  may  bring  a  new  suit.  The  right  of 
tlib  Pladotifs  to  continue  the  old  suit,  under  the  9th  sec- 
tion of  the  bankrupt  law,  was  doubtful.  They  preferred 
a  safe,  plain,  clear,  undeniable  remedy.  Their  baring 
done  so  ought  not  to  exclude  them  from  the  equity  of 
the  sti^ste  €ff  Imitations. 

It  is  well  known  to  every  lawyer  in  Maryland,  that 
the  ^th  section  of  the  statute  of  James  had  bpen  used 
and  practised  in  the  Courts  of  that  state,  and  it  has, 
therefore,  become  the  law  of  the  land  by  force  of  the 
bm  of  rights*     . 

Tlie  case  of  Kiiisey  t.  Htyroard  was  not  reversed  on 
its  merits,^ the  doctrine  of  t^e  Court  of  common  pleas, 
Hiat  the  Plaintiff  wfi(3  within  the  equity  of  the  4th  sec- 
tion of  the  statute  of  James,  was  not  denied  by  the 
Icing's  bepcb.  Nor  was  the  case  of  Carver  r.  Jamis 
reversed  hpon  the  merits.  The  doctricie^  therefore,  was 
in  effect  affirm^  by  implication;  because  they  would 
not  have*  assigned  other  causes  of  reversal,  if  the  prin- 
cij^e  of  the  case  itself  was  erroneous. 

Fi^ntmy  ddlib....Joimsoir,  J.  delivtt*ed  the  opinion  of 
th»  Coiast  as  follows : 

This  is  an  action  of  Cjf>vetiant  brought  on  a  policy  of 
insurance  under  seal.  Tbe  facts  as  made  out  in  the 
pleadings  are  these :  The  ca^e  of  action  accrued  on  the 
ist  May,  17^7.  M^Kean  was  declared  a  bankrupt, 
SHid  on  the  i9th  March,  iSOi,  his  estate  was  assigned 
to  Tho«as  Allibone.  On  the  sixth  of  October,  1S06, 
the  assignee  instituted  a  suit  on  thk  popcy  aqd  ^ei  on 
the  i^  of  August,  td09. 

On  the  litb  of  January,  1910,  the  Plaintiflg^  were 
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niCHAitDS  appointed  assignees  ki  pnrsnattce  of  the  cboice  of  tbe 
h  oTUfiKS  creditors  regularly   convened  for  that  purpose,   and 
V.        brought  the  present  action  to  the  term  next  after  the 
Mkjtr*n.  death  of  the  assignee. 

IMS.  CO. 

The  plea  is  tbe  statute  of  limitations.    Tb  thia^s  fl- 
ed a  special  rep]ication»  setting  forth  the  above  facts 
wiUi  a  view  to  sustain  an  exception  from  the  operation 
of  the  statute.    Ttie  case  comes  up  on  a  demurrer  to 
the  replicationf  and  for  t!ie  Defendant  there  >ve^  two 
points  made  at  bar.   1st.  That  the  action  is  not  mMn- 
tainable  at  aU  by  the '  present  Plaintiirs,  because  tbe 
bankrupt  act  makes  no  provision  for  the  appointment 
of  a  new  assignee  upon  the  demise  of  the  first.  2d»  Thmt 
the  right  of  action  vests  in  his  pei*8onal  representative 
and  could  be  maintained  by  him^'^that  the  ^hfttement 
by  the  death  of  the  first  assignee,  was  a  voluntary 
abandonment  of  the  suit,  and  put  the  case,^f  the  Plain- 
tiffs out  of  the  reason  of  the  exceptions  from  tbe  opera- 
tion of  the  statute.    In  support  of  the  action  it  was 
contended,  that  the  fqrmer^suit  abated  by  the  death  of 
the  first  assignee — ^tliat  the  right  did  not  vest,  in  his 
executors,  because  it  ^as  a  mei^  trust  or  agency*^— that 
the  right  of  substituting  ttie  new  assignees  in  tiie  ac^on 
is  secured  only  in  the  case  of  removal  by  the  creditors*— 
that  this  case  is  without  Ae  statute  of  limitations  upon 
an  equitable  construction  of  that  statute— -and  lastly, 
that  this  action  is  a  good  continuance  of  the  former, 
by  Journey's  apcount — 

We  are  of  opinion  that  the  plea  of  the  statute  of 
limitations  must  be  sustained*  On  the  first  point  made 
by  the  Defendant,  the  Court  would  be  understood  to 
give  no  opipion.  Being  satttfed  that  the  jPlamtiff  lias 
not  brought  himself  within. any  one  of  the  esceptions 
which  have  been  admitted  to  the  statute  of  liboiitations, 
and  feeling  no  inclination  to  multiply  those  exceptions, 
they  dispose  of  the  case  upon  the  second  ground  alone» 
The  cases  which,  though  literally  within  the  words  of 
the  statute,  have  been  held  to  6e  without  its  8pirit,iare 
those  only  in  which  circumstances  intervenedf  whicfi 
rendered  it  impossible  or  inconsistent  witih  knoini  and 
establislted  principles,  that  a  cause  of  action  could  be 
revived  by  the  renewal  of  the  contract,  or^nforoed  by 
a  suit  at  law  within  the  time  prescribed.    Tk/e  otgect 
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of  Ite  law  is  to  secure  the  individual  from  the  machin-  HioRAUit 
Hthns  of  dishonesty,  when  attempted  under  the  advan-  &  others 
^es  attendant  upon  lapse  of  dme,  loss  of  papers*  and        v. 
deatii  of  witnesses.     But  when  cases  present  themselves  mart'B. 
in  which  no  laches  can  be  imputed  to  the  Plaintiffs,  but    iirs.  co* 
great  injustice  would  be  done  by  applying  to  such  cases  — •- — — 
3ie  effect  of  the  statute,  ttie  conclusion  of  reason  and  of 
the  law  is  that  such  cases  were  not  in  the  mind  of  the  leg-   . 
islature  when  enacting  that  law*    Such  are  the  cases 
of  a  want  of  parties,  Plaintiff  oi*  Defendant,  whereby  a 
temporary  suspension  of  legal  remedy  takes  place.    But 
in  no  case  of  a  voluntary   abandonment  of  an  action, 
has  an  exception  to  tlie  statute  of  limitations  been  sup- 
ported.   And  such  we  are  of  opinion  is  the  case  before 
us.     Whether  it  was  or  was  not  a  case  in  which  the  ' 
bankrupt  law  authorizes  the  appointment  of  the  pre* 
sent  assignee  we  deem  immaterial.    The  case  is  cer- 
tainly not  within  the  express  letter  of  the  statute,  and 
it  is  only  under  its  equitable,  and  perhaps  its  proper 
construction,  that  the  appointment  of  the  new  assignees 
(the  present  Plaintiffs)  can  be  supported.    But  the  same 
equity  w^hich  would  support  this  appointment,  would 
support  the  substitution  of  the  new  assignees  •  for  the 
former  in  the  existing  action.     We  are,  however,  of 
opinion,  that  the  first  assignee  was  not  a  mere  naked 
agent  or  attorney  for  the  creditors.    The  words  of  the    • 
bankrupt  act,  sect.  IS,  are  that  the  debts  assigned  to 
liini  shall  be  vested  in  him,  as  if  they  had  been  contracts 
made  with  himself  originaliy.    Now  one  necessary  in« 
cident  to.  such  a  contract  would  be^  that  the  right  of 
action  would  vest  in  his  personal  representative^  and 
the  act  of  Congress  ^ves  the  suit  from  abatement  by 
authorising  the  substitution  of  the  executor  or  admin- 
istrators instead  of  the  deceased  Plaintiff.    The  same 
answer  applies  to  the  antiquated  doctr|ne  of  continu- 
ance by  Journeyts  account.    The  fact  is,  that  the  mode 
of  continuing  a  suit  in  the  name  of  the  executor  or  ad- 
ministrator provided  for  by  statute  is  a  complete  sub- 
stitute for  the  continuance  by  Journey's  account    But 
even  at  common  law,  such  a  continuance  or  connexion 
of  suit  was  allowed  in  no  case  of  voluntary  abandon- 
mentt  and  if  the  benefit  of  it  was  intended  to  be  assert- 
ed,  it  was  necessftry  to  claim  it  in  tii^  form  of  renewing 
the  action. 

Judgmmt  qffvrmtd  with  eo^. 
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1814..  qROWELL  AMD  OTHERS  v.  M'FADON. 

I'lb.         IClii- 


,  Msent....WAaumo'POT<i,  J.       . 

n"h  Mc^fUi       ERROR  to  the  Supreme  Judicial  Court  of  the  Com- 
Emba^^aci^^  monwealtli  of  Massachusetts. 

of  25th  April,  / 

feK^^L     The  case,  as  stated  by  Duvah,  J.  in  delivering  the 
tified  in  detain-  opinion  of  the^Court,  was  as  follows : 

ing  a  veael  by 

*  niontiwt  there  An  action  of  troTcr  for  650  barrels  of  floor,  of  the 
wasaniuten-  cargo  of  thfe  schooner  Union,  was  brought  by  John 

'  or^eviSe  the  M*Fadon  against  Joseph  Otis  and  the  Appellants,  in  the 
provisions  of  Court  of  Common  Pleas  for  Suffblk  county,  in  the  Com- 
lata-^it^^  monwealUi  of  Massachusetts,  where  a  trial  was  had  and 
not  necessary  judgment  rendered  in  favor  of  the  Defendants.  From 
thL^Ss^s'uT  *^*^  'decision  there  was  an  appeal  to  the  Supreme  Judi- 
cion  WM  r^'  cia!  Coui't  of  that  state,  in  which  the  cause  was  again 
6oflab!e.  tried  and  a  verdict'and  judgment  rendered  for  the  Plain- 
tiff for  jS3,716  30  and  costs.  Joseph  Otis  died  whilst 
the  suit  was  depending  in  the  Supreme  Judicial  Court. 

The  following  are  the  principal  facts  appearing  on 
the  record  in  this  case :  The  scliooner  Union,  Benja- 
min Hawes,  commander,  Vvith  a  cargo  of  650  barrels  of 
flour  and  five  tons  of  logwood  shipped  by  John  M'Fadon^ 
of  Baltimore,  was  cleared  at  that  port  for  Machias,  in 
Massachusetts,  late  in  the  month  of  April,  in  the  year 
1808.  She  had  originally  cleared  for  Passamaquoddy, 
on  the  26th  of  April,  before  thccoUector  had  received  no- 
tice of  the  act  of  the  25th  of  the  same  month  wiiich 
authorised  him  to  detain  the  vessel :  the  destination  was 
changed  to  Machias,  and  a  clearance  obtained  accord- 
ingly. But  the  original  destination  of  the  flour  on 
hoard  for  Eastport,  remained  on  the  face  of  the  manifest* 
The  flour  was  shipped  for  account  and  risk  of  Josiah 
Dana,  of  Machias,  and  in  his  absence  Jonathan  Bartlett, 
of  Eastport,  or  his  assigns.  The  Union  sailed  from 
Baltimore  the  last  of  April  and  meeting  with  head  winds^ 
.^  the  commander  put  into  Hymas,  in  the  district  of  Barn- 

stable. She  was  soon  afterwards  boarded  by  Joseph 
Crowell,  one  of  the  inspectors  of  the  revenue  in  that  dis- 
irict,  who,  on  inspecting  }ier  papers,  thought  proper  to 
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tliem  to  the  examination  of  Joseph  Otis  the  col-  ciMWBtL 
JeetoT.    Tlie  collector,  upon  a  consideration  of  the  cir-  &  oTHEft» 
camstances  before  stated^  was  of  opinion  that  it  was  the        v. 
intention  of  the  concerned  to  violate  or  evade  the  pro-  M'PinoX. 
Tisions  of  the  embargo  laws,  and  therefore  detained    - 
the  vessel  by  virtue  of  the  authority  vested  in  liira  by 
the  6th  and  11th  sections  of  the  act  of  the  25th  of  April, 
I8O89  voL  9f  p.  68,  until  the  decision  of  the  president  of 
Vtyt  United  States  could  be  b^l  thereon.    The  president, 
after  due  enquiry,  approved  and  conflitiied  tlie  conduct 
of  the  collector.    The  vessel  remained  in  this  situation 
until  the  2dt^  of  July,  when  siie  Was  taken  to  Gatj^e's 
wh«rf  by  Joseph  Hawes,  inspector  of  the  port,  and  her 
cfingo' was  landed  and  stored,  with  the  a&sent  of  the  ai;ent 
of '  the  owners^  and  the  vessel  discharged.    On   the 
4}tko(  October  following  the  collector  offered  to  deliver 
the  flour  ix>  the  agent  on  payment  of  the  expense  of 
storing. 

The  collector  detained  the  Union  under  the  6th  and 
lith  sections  of  the  act  of  the  25th  of  April,  1808. 
Theath  aection  provides  **  that  no  ship  or  vessel  having 
any  cargo  whatever  on  board,  shall,  during  the  continu- 
ance of  the  act  laying  an  embargo  on  all  ships  and  ves- 
sels in  the  ports  and  harbors  of  the  United  States,  be 
allowed  to  depart  fro^m  any  port  of  the  United  States  for 
any  other  port  or  district  of  tlie  United  States  adjacent 
to  the  territsries,  colonies -oi' provinces  of  a  foreign  na- 
tion ;  nor  shall  any  clearance  be  furnished  to  any  ship  or 
vessel  bound  as  aforesaid  without  special  permission 
of  the  president  of  the  United  States.'*  Tlie  11th  sec- 
tion provides  that  the  collectors  of  tlie  customs  be  and  they 
are  respectively  authorised  to  detain  ar.y  vessel  ostensi- 
bly bound  with  a  (^rgo  to  some  other  port  of  the  United 
States,  whenever  in  their  opinion  the  intention  is  to  vio- 
late or  evade  any  of  the  provisions  of  the  acts  laying  an 
embargo  until  thedecision  of  the  president  of  the  United 
States  be  had  thereupon. 

With  this  evidence  the  cause  came  on  to  be  heanl 
in  the  Suprefne  Judicial  Court  of  Massachusetts,  and 
at  the  trial  tlie  jndge  char^ged  and  instructed  the  jury 
tbal^  Anier  lAe  drc«msl»nces  provted  by  the  Defendant, 
iieitiie#  the  €aid  collect*  or  any  person  by  his  order,  by 
virtue  of  ^16  act  aforc^ald^  had  any  right  to  intermeddte 
Willi  or  unlade  tlio  oaif;o  of  fli«  said  schooner^  awj  that 
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CRDwiUiL  such  unlading  was  an  unlawfol  act  and  a  conversion  of 
k  OTHERS  the  cargo  by  the  Defendants  |  and  with  this  direction  the 
V.  jury  found  a  verdict  for  the  Plaintiff  to  the  amount  before* 
M^FADON.  mentioned.  To  this  opinion  an  exception  was  takenand 
— i— .— —  the  cause  was  removed  to  this  court  by  writjof  error  in 

pursuance  of  the  25th  section  of  the  act  to  establish  tb^ 

Judicial  Courts  of  the  United  States;. 

t 

PuTKNETy  Qaie  attorney i general  of  the  VniteA}8Mesi) 
for  the  FUmtiff  in  BrroTy  r* 

'  4.• 

.  "      '   •  ■.  .;•  , 

Contended^  that  as  the  landing  and  storingithe  caargo 
was  by  consent  of  the  agent  of  the  owner,  the  duly  ^ues-v 
tion  was,  whether  the  collector  ^ras  jiistified,'in  det^m^ 
ing  the  vessel,  by  his  honest  suspicion  that  the  inten- 
tion was  to  violate  or  evade  the  provisions  of  tlie  embar- 
go laws*   , 

Upon  this  point  he  insisted  that  it  was  not  incumbent 
on  the  collector  to  show  that  he  had  reiUioiiable' grounds 
of  suspicion.     It  was  sufficientif  he  satisfied  the  jury  . 
that,  in  his  honest  opinion^  there  was  such  an  inteii*. 
tion. 

'  Ha:EPEB9  contra^ 

Contended,  that  the  question  was  iiiOt  whether  the  de-^ 
tention  was  justifiable,  but  whether  the  unlading  was 
justifiable.  If  the  landing  was  by  tlie  consent  of  the 
agent  of  the  owner,  it  was  a  consent  forced  upon  him- by 
the  detention  of  the  vessel. 

But  congress  could  not  mean  to  subject  the  ves^l  ta 
the  arbitrary  opinion  of  the  collector.  The  detentioit^ 
was  not  lawful  unless  the  circutnstances>  justified  the 
suspicion.  I'he  collector  must  at  legist  shew  probable 
cause.  The  facts  of  the  case  did  not  authorise  the  sus- 
picion. 

PiNKNBY,  in  reply. 

The  question  is  stillthe  same.  As  the  unlading  was 
with  the  assent  of  the  agent  of  the  owner,  it  was  a  law- 
ful act  if  the  detention  was  lawfuU  The  law  did  not 
mean  to  make  the  collector  responsible  for  the  sound  ex- 
eixjse  of  faia  discretion.    Ho  was  to  have  no  guide  hat  < 
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kis  cwn  honest  opitdcn.    It  is  not  like  the  case  of  capture  cbowkix 
as  prize  of  war^  where  the  officer  acts  at  his  perils  and  &  othjbbs 
must  exercise  a  sound  discretion  and.  most  have  reasona-^        v. 
ble  grounds  of  suspicion.    But  here  it  is  put  upon  the  m'faoov* 
opinion' of  the  collector,  and  he  is  bound  to  act  upon  that  ■ 
opinion.    If  he  fails  to'do  so,  he  is  liable  for  ^  misde* 
meaner  in  bis  office*    If  he  honestly  errs  in  his  suspicion 
he  is  excused.  ^Whctheritbe  his  honest  opinion  is  a 
matter  for  the  decision  of  the  jury* 

This  cause  was  argued  at  last  term  by  the  JUtamey 
Central  ^  Jones  for  the  Plaintiffs  iii  ErtHir,  and  by  Jmo- 
Ty  ^  P*  B.  Kty  for  the  Defendants  in  Error. 

PiNKNBY,  attorney  general. 

Suggested  a  doubt,  whether  an  action  for  damageer 
for  a  seizure  on  navigable  waters  was  not  as  much  a 
cause  of  admiralty  and  maritime  jurisdiction  as  if  the 
proceedings  were  in  rem. 

Amobt  &  Key^ 

Contended^  that  the  lith  section  of  the  act  of  25th 
April,  1808^  only  gave  authority  to  th'e  cottector  of  the 
district  who  was  to  grant  the  clearance,  to  detain  the 
vessel^  and  that  the  collector  of  another  district  had  no 
right  to  stop  a  vessel  passing  through  an  intermediate  . 
district.  The  law  gave  no  right  to  seiz^et  but  merely  to 
detain,  which  shows  that  the  liuthority  is  ^iven  only  to 
the  collector  within  whose  official  control  the  vessel  is. 
*The  collector  to  whom  applicsition  is  to  be  made  for  a 
clearance  is  the  only  person  to  whom  the  discretion  is 
entrusted.  He  has  the  best  means  of  information,  and  if 
suspicion  should  be  excited,  it  is  there  only  that  the  own- 
er can  furnish  the  means  of  remoying  it«  The  opposite 
construction  of  the  law  would  give  to  collectors  at  the 
mouths  of  our  bays  t|^e  whole  control  of  our  commerce^ 
and  would  subject  it  to  much  vei^ation.  The  whole  trade 
of  the  Chesapeake  would  be  subject  io  the  control  of  the 
cc^Uector  of  Norfolk. 

JoNBSf  in  reply,  -     ^ 

Contended,  that  the  law  aothgrised  any  coUecidr  of 

Toiii  VIII.     -     -        iar 
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CBOVBXL  any  district  to  stop  and  detain  any  vessel  which  miglrt 
&  OTHERS  be  passings;  through  his  district,  if  lie  really  suspected 
V.        her  of  an  intention  to  violate  the  provisions  of  thie  em- 
3tf^FADox,  bargo  laws. 


Feb.  28f/t..*.DuvALi.,  J.*  after  stating  thjB  facts  of  the 
case,  delivered  the  opinion  of  the  Court  as  follows  1 

^^This  Court  is  unanimously  of  opinion  that  the  di- 
rection of  the  judge  of  the  Supreme  Judicial  Court  of 
Massachusetts  was  erroneous.  The  law  o|  congress 
under  which- the  collector  acted  is  clear  and  explicit. 
The  collecitor  was  bound  by  law  to  seize  and  detain  the 
Union,  on  her  arrival  in  his  district,  if,  in  his  opinion, 
it  was  the  intention  to  violate  .or  evade  any  of  the  pro- 
visions of  the  embargo  Is^,  and  his  conduct  was  ap- 
proved and  confirmed  hy  the  president.  The  landing  and 
storing  the  cargo,  whetiier  to  preserve  it  from  injury  or 
to:  secure  it  from  ruin,  (which,  in  this  casd,'waa  done 
with  the  consent  of  the  agent  of  the  owner,)  was  a  ne- 
cessary consequence  of  the  detention.  The  law  places 
a  confidence  in  the  opinion  of  the  officer,  and  he  is  bound 
to  act  ^according  to  his  opinion ;  and  when  he  honestly 
exercises  it,  as  he  must  do  in  the  execution  of  his  duty, 
be  cannot  be  punished  for  it*. 

The  judgment  of  the  Court  below  is  reversed  with 
costs* 


1814. 


BEATTY'S  ADMINISTRATORS 
BtJRNES'S  ADMINISTRATORS. 


Jlbsent....W AsnvxGTOjff  J. 

The  Mitff land         ERROR  to  the  Circuit  Court  for  the  district  of 
Statute  of  li^  Columbia^  sitting  at  Washington. 


*  JuDGi  LiTiHGBTOV  w&s  absent  when  this  opinion  vas  delivereiL  'Ji7bgk 
Stobt  gave  no  opinion,  having  some  impression  that  he  was,  at  a  ^nner  pe^ 
nod,  retained  as  eduosel  in  the  cause,  although  be  did  not  remember  tirpi-' 
t^iti> 
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Tlie  case  as  stated  by  Stoky^  J.  in  deliyering  the  bgattt*» 
opinion  of  the  Court,  was  as  follows  :  adm'r8« 

•p. 
This  is  an  action  for  money  had  and  received  brought  Bl7aN£8*d 
by  the  Plaintiffs  as  administrators  of  Charles  Beatty,    aom'iu 
deceased,^  against  the  Defendant  as  administrator  of  Da-  ■ 
vid  Bnmes,  deceased.   The  declaration  alledgea  the  pro-  *^''*^?***  ^|^ 
mise  to  have  been  made  in  the  life  time  of  the  respective  ^^xolnw- 
intestates*     The  Defendant  ha^  pleaded  the  general  is-  ^jonoraistunp. 
sue,  and  the  statute  of  limitations  of  Maryland.  faLud^rv^ 

ed  brought  to 

Upon  the  trial  in  the  Circtiit  Court  for  the  district  {J^.'  f^^""^^ 
of  Columbia,  the  Plaintiffs  sought  to  support  their  ac-  city  yf  WMh. 
tion  under  the  5th  section  of  the  statute  of  Maryland,  j'|]^°^\ij""^*' 
of  JSTovl  1791,  du  45,  concerning  the  territory  of  Col-  J^xXw  ^mu^u 
umbia,  and  the  city  of  Washington,  that  section  is  as  M»<Ti«n«i>  <^ 

follows.  rk"'"' 

« *ind  he  it  enadedf  That  all  the  squares>  lots,  pieces  Jfeii^  *,ct 
^'  and  parcels  of  land  within  the  said  city,  which  have  of  cenion  of 
"  been  or  shall  be  appropriated  for  the  use  of  the  Uni-  ^i^^^^f 
^  ted  States,  and  also  the  streets,  shall  remain,  and  be  the  u.  sutc% 
*^  for  the  use  of  the  United  States ;  and  all  the  lots  and  ^^  •<»<«  ^i 
**  parcels  which  have  been  or  shall  be  sold  to  raise  mo-  u^lud  ^sute» 
<(  ney  as  a  donation  as  aforesaid,  shall  remain  and  be  to  the  vacant  and 
<*  the  purchasers  according  to  the  terms  and  conditions  I*??P'*7'^"fr 
<*  ot  their  respective  purchases.'*  disu-ict  ? 

r 

.  ^^  And  purchases  and  leases  from  private  persons 
^<  claiming  to  be  proprietors  and  having,  or  those  under 
**  whom  they  claim  having,  been  in  possessi^on  of  ttie 
^  lands  purchased  or  leased,  in  their  own  right,  five 
'^  whole  yeai*s  next  before  the  passing  of  this  act,  shall 
"  be  good  and  effectual  for  the  estate,  and  on  the  terms 
<' and  conditions  of  such  purchases  and  leases  respec- 
<^  lively,  without  impeachment,  and  against  any  contra- 
<*  ry  title  now  existmg;  but  if  any  person  hath  made  a 
^  conveyance,  or  shall  make  a  conveyance  or  lease,  of 
^  any  lands  within  the  limits  of  the  said  city,  not  hav- 
'<  ing  right  and  title  to  do  so,  the  person,  who  tioight  be 
^f  entitled  to  recover  the  land  under  a  contrary  title 
^  now  existing,  may*  either  by  way  of  ejectment  against 
<<  thei  teiiant,  or  in  an  action  for  money  had  and  receiv- 
«<  ed  for  bis  use  against  the  bargainor,  or  lessor,  his 
^  hieirs,  executors,  administrators  or  devisees,  as  the ' 
>«  case  may  require,  recover  all  money  ^received  by  liim 
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bbati^t's  <<  for  the  squares,  pieces  or  parcels  appropriated  for 
ADM*Rs«  •<<  the  use  of  the  United  States,  as  well  as  for  lots  or 
«  parcels  sold,  and  rents  i*eceiyed  by  the  person  not 
*'  having  title  as  aforesaid,  with  interest  from  the  time 
«  of  the  receipt ;  and  on  such  recovery  in  ejectment ' 
f^  where  the  land  is  in  lease,  the  tenaiht  shall  thereafter 
^<  hold  umier,  and  pay  the  rent  reserved,  to  the  person 
«  makings  title  to  and  recoyerini^  the  land,  but  the  pos- 
«<  session,  bona  fide  acquired,  in  none  of  the  said  caseei 
«  shall  be  changed/ 


.* 


♦> 


The  Plaintiffs  offered  evidence,  that  on  thel6th  of  Aprils 
1792,  Charles  Beatty,  the  intestate  returned  ipto^  tlie 
land  office  for  the  Western  Shore  of  Maryland,  a  certi* 
iicate  of  survey  dated  on  the  3d  of  April,  1792,  and 
then  paid  the  usual  caution  money  for  the  land  des- 
cribed in  said '  certificiite.  On  the  23d  May,  1792,  a 
caveat  against  the  issuing  of  a  patent  for  the  lands  on 
said  certificate,  was  fikd  by  David  Burneii  the  intes- 
tate, which  Qaveat  was  (Mscontinued  on  the  23d  of  May^ 
1801,  by  virtue  of  a  certain*  act  of  the  state  of  Mary- 
land. On  the  same  day  a  patent  issued  from  the  Jand 
office  to  Charles  Beatty  for  the  land  descnbed  19  said 
certificate,  which  land  is  within  the  limits  of  the  city  of 
Washington,  and  was  taken  up  by  Beatty  as  a  vacancy  ; 
but  Beatty  never  had  actual  possession  thereof,  nor  ever 
claimed  to  make  division  thereof  with  the  city  commis- 
sioners as  an  original  proprietor  pursuant  to  the  statute 
of  Maryland,  1791*  ch.  45.  In  fact  the  same  land  bad 
been  held  and  claimed  by  David  Burties  in  his  own  right, 
^or  more  than  five  years  before  the  passing  of  the  sta- 
tirt^  aforesaid,  as  included  in  the  lines  of  a  grant  made 
as  early  as  1720.  The  Plaintiff*  offfered  evidence  how- 
ever that  the  land  included,  in  Beatty^s  patent,  was 
without  tlie  lines  of  the  land  to  which  Burnes  was>  under 
his  grant,  really  entitled,  and  that  it  was  vacant  land  of 
the  state  of  Maryland.  The  warrant,  under  which 
Beatty's  patent  was  obtained,  was,  (before  the  location 
)vithin  the  limits  of  Washington,)  in  part  located  opoiji 
and  appUed  to  other  lairds  of  the  state  of  Maryland,  not 
within  the  said  city,  or  the  county  in  whiclL  it  wias  situ- 
ate while  belonging  to  Maryland*  Burnes  in  his  life 
time,  and  before  the  statute  of  1791,  ch.  4>5,  made  a  con- 
veyance of  the  land  in  controversy^  an  original  pro*, 
{trietor  to  certain  trustees  for  the  purposes  usyned  in 
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that  statute^  and  received  of  the*  dty.^ommissionera  on  bbattt's 
account  of  ^ts  of  the  isame  iand'ftppippriated  to  city   adm'rs* 
purposes^  the  sum  of  i  7>S43  8^9  in  wiqiia  Boms  paid        v. 
between  October,  1792  and  June,  1796;  iva(VaJ:iO  receiv-  BURiiEft's 
ed  8 1^000  on  account  of  other  parts  of  sud'iwd  which    AOM*ft. 
be  sold  and  conveyed  to  individuals.    Bura|^«'di^  ia  — 
May,  1799,  and  administration  of  his  estate  wa§.^rant- 
ed  in  Prince  Greorge's  county^  in  the  same  yeaiF'ttfVi^ 
-widow,  who  died  in  January,  1807.    In  April,  1^04#;': 
administration  of  bis  estate  was  panted  to  ttie  Defen/ ' . 
fant,  by  the  Orphan's  Court  of  Washington  county,  in''- 
the  district  of  Columbia.    Beatty  died  sometime  before 
May,1805,  and  in  that  month  administration  of  his  estate 
was  granted  to  the  Plaintiffs.    The  present  action  iA 
brought  to  recover  the  money  so.  received  by  Bumes, 
upon  the  ground  that  it  was  the  proceeds  of  the  sale 
and  disposition  cf  land  included  in  Beatty's  patent.    No 
demand  or  claim  was  ever  made  by  Beatty  on  Bumes 
or  his  administrators,  in  his  life  time,  fo^  the  same 
money,   although  both  parties    from  the  year  1791, 
until  their  respective  deaths  lived  within  the  limits  of 
the  district  of  Columbia  and  within  two  miles  of  each 
other — nor  did  the  Plaintifis  ever  make  any  demand 
or  claim  upon  the  Defendant  until  February,  1810. 
Under  tbese  circumstances  the  Court  "below  were  of  opi- 
nion  tbat  the  Plaintiffs  could  not  sustain  the  action,  and 
upon  that  direction  the  jury  found  a  verdict  for  the  De- 
fendant. 

F.  S.  Ket^  /or  the  Plaintiffs  in  error. 

Two  questions  arise  in  this  case. 

1st.  Whether  the  Plaintiffs  haye  a  good  cause  of  ac- 
tion under  the  patent  to  Beatty,  if  not  barred  by  the  ^ 
statute  of  limitatidns :  and 

2d.  Whether  the  statute  of  limitations  is  a  bar  to  the 
action. 

r 

1.  As  to  the  tHk  of  Beatty.  The  cwoeat  by  Bumes 
was  pending  when  Congress  assiimed  the  jurisdiction 
over  the  dt^ttrict  of  Columbia,  which  was  on  the  S7th  of 
February,  18(ML.  The  patent  did  not  issue  until  the 
^d  Mayt  1801^  but  according  to  the  law  of  Maryland^ 
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BBATTY^s  adopted  as  tlie  la^.  of  tfiat  part  of  the  district  of  Coldni'. 
adm'rs.    hia  in  which  ^&*Jknd  lies,  the  title  has  rdatioirtci  the 
r.        return  of  the.  CeMificate  of  survey  and  payment  of  the. 
^"Es's  purchase .nifiiicy  to  the  state,  if  the  originsd,  warrant  of 
M^JL  '  survey  .-waV-general — ^but  if  it  was  a  special  warrant, 
—  the  titl&ciiates  to  the  date  of  the  warrant.    That  is  to 
say^  i5 .either  case  the  title  relates  to  that.act  of  thepar^ 
tjp;;^ich  ai)propriat6s  and  locates  a  particular  tract  of 
.•'iandT  under  a  warrant  of  survey.    Beatty  had  t^o  war- 
."Vknts.    The  first  was  a  special  warrant  for  80  ajcres, 
^'*and  was  dated  tlie  22d  of  April,  1791,  before  the  statute 
of  Maryland  of  1791,  which  ceded  the  territory  of  Col- 
umbia to  the'  United  States.    The  other  warrant  was 
for  6  arces,  and  was  dated  the  26th  of  March,  1792.    A 
special  warrant  contains  the  name  of  the  county  in 
which  it  is  to  be  executed,  and  also  such  a  location,  or 
description  of  the  land  intended  to  be  surveyed,  as  the 
party  directs.     It  binds  and  secures  the  land,  therein 
described,  from  the  operation  of  other  warrants,  but  it . 
may  be  located  any  where  else.    A  common  warrant  is 
for  the  number  of  acres  required,  <*  not  formerly  sur- 
vcyei  for,  nor  cultivated  by  any  person,"  and  is  direct- 
ed to  any  surveyor  legally  required.    KUty^s  Landhol- 
der'^s  ^sistanif  468. 

Beatty's -title  relates  (if  hot  to  the  date  of  the  first 
warrant)  to  the  date  of  the  return  of  the  certificate  of 
survey,  and  payment  of  the  purchase  money  which  was 
on  the  16th  of  April,  1792. 

Nothing  but  the  form  of  a  grant  was  necessary  to 
(complete  the  title  before^  congress  assumed  the  jurisdic- 
tion. 

But  it  is  contended,  that  the  state  of  Maryland,  by 
the  2d  section  of  the  act  of  JVbt?.  1791,  cJu  45,  ceded  to 
the  Unitjed  States  tlie  land  in  question.  That  section  is 
as  follows :  <«  Be  it  enacted,"  &c.  "  that  all  that  part'oF 
<<  the  said  territory,  called  Colurnbia,  which  lies  within 
«f  the  limits  of  this  state,  shall  be,  and  the  same  is  here- 
«  by  acknotwledged  to  be,  forever  ceded  and'  relinquish- 
«  ed  to  the  congress  and  government  of  the  United 
"States,  in  full  and  absolute  right  and  exclusive  juris- 
«  diction,  asR  well  of  soil,  as  of  persons:  residing,  or  to 
"  reside*  thereon,  puraustnjt  to  the  tenor  aiid  ^effect  of 
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f^ibe  eight  section  of  the  first  article  of  the  constitution  beattt*!i 

^*  of  government  of  the  United  States ;  provided  that   adm'bs. 

^^  nothing  herein  contained  shall  bq  so  construed  to  vest        r. 

<«  in  the  United  States  any  right  of  property  in  the  soil,  burnrs's 

<^  as  to  affect  the  rights  of  individuals  therein^  other-    adm'iu 

««  Wise  than  the  same  shall  or  may  be  transferred  by 

*^  such  individuals  to  the  United  States ;  and  provided 

«<  also  that  the  jurisdiction  of  the,  lavs  of  tliis  state, 

«« over  the  persons  and  property  of  individuals  residing 

<<  within  the  limits  of  the  cession  aforesaid,  shall  not 

«  cease  or  determine  until  congress  shall  by  law  provide 

<<  for  the  government  thereof,  under  their  jurisdiction, 

<'  in  manner  provided  by  the  article  of  the  constitution 

**  before  recited/'   -^ 

This  section  did  not  transfer  to  the  United  States  the 
vacant  lands  in  the  district  of  Columbia. 

The  8th  section  of  the  1st  article  of  the  constitution 
of  the  Unitecji  States  only  gave  congress  power  « to  ex- 
<^  erqise  exclusive  legislation  over  such  district  (not  ex- 
'^  ceeding  10  miles  square)  as  may,  by  cession  of  par- 
^^  ticular  states,  and  the  acceptance  of  congress,  become 
<*  the  seat  of  the  gcrvemment  of  the  United  States/'  It 
did  not  authorize  congress  to  accept  the  right  of  jsoil. 
The  act  of  Maryland  does  not  use  Avorda  of  conveyance 
o£  soil*  They  purport  only  a  cession  of  jurisdiction. 
^^  Ceded  and  relinquished?^  are  not  words  of  grant.  If 
they  conveyed  the  soil  they  conveyed  the  persons  also, 
for  the  same  words  are  applied  to  tliem  as'  to  the  soil. 
The  legislature  of  Maryland  were  not  competent  to  con- 
vey tlie  soil,  and  it  is  doubtful  whether  they  could  trans- 
fer^ the  jurisdiction.  A  title  to  vacant  lands  in  this  part 
of  the  district  could  only  be  attained  by  the  regular  pro- 
ceedings in  the  land  office  of  Marjiand. 

^  As  to  the  statute  »f  limitations. 

The  action  of  assumpsit  giVen  by  the  5th  section  of 
the  act  of  JVbi?.  1791,  c.  45,  is  not  to  be  considered  as 
within  the  clause  of  the  statute  of  limitations  applicable 
to  assumpsits.  It  purports  to  be  a  substitute  for  an  ac- 
tion of  ejectment,  which  is  limited  to  ^0,  not  to  3  years. 
It  is  evident  tliat  the  object  of  the  legislature  was  nier(;- 
ly  to  protect  the  posstssimi,  not  to  take  away  the  right. 
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bbattt's  It  is  therefore  natural  to  suppose  that  they  intended 

adm'bs.   that  every  person  who  could  maintain  ejectment  shpuld 

r.        be  entitled  to  maintain  this  action  of  assump^t^  which 

BURNEs's .  was  given  in  lieu  of  it,  and  only  given  that  the  judg- 

adm'b.    ment  might  affect  the  vendor  and  not  the  vendee;  and 

— — — —  that  the  Plaintiff  should  recover  the  j>nd«  and  not  the 

land  itself*    The  statute  applied  to  conveyances  and 

,    sales  then  already  m^tde  as  well  as  to  conveyances  and 

sales  thereafter  to  be  made.   Suppose  a  sale  made  more 

than  three  years  before  the  statute.    The  legislature 

did  not  surely  intend  to  give  a  barred  remedy  in  the 

place  of  an  effective  one.    An  action  of  debt  given  by 

..  statute  for  an  escape  is -not  barred  by  tlie  stotute  oif 

limitations.  .  ^ 

But  this  is  a  case  of  trustf  and  trusts  are  not  within 
the  statute  of  limitations.  Burnes  received  th'e  money 
for  the  use  of  Beatty.  In  a  case  of  trust,  the  statute 
does  not  begin  to  run  till  a  demand  is  made.  On  this 
point  there  is  a  case  of  money  received  by  an  attorney 
for  his  client^  and  another  of  f^es  received  for  a  judge 
by  his  clerl^.  We  could  not  prevent  Burnes  from  re- 
ceiving the  money.  The  law,  therefore,  makes  him  our 
trustee. 

Jones,  condra* 

-^ 

It  is  said  that  the  legislature^ of  Maryland  was  not 
competent  to  convey  the  soil,  and  that  congress  had  no 
power  to  accept  it.  - 

Exclusive  legislation  comprehends  all  the  rights  over 
the  territory  and  inhabitants  which  the  state  of  Mary* 
land  had..  If,  therefore,  the  authority  rested  upon  those 
words  alone,  the  right  to  accept  a  cession  of  the  soil 
would  be  implied.  The  constitution  pf  the  United 
States  requires  a  cession  qf  territory  before  congress 
could  exercise  exdvsroe  legislation.  The  constitution  of 
Maryland  does  not  limit  the  mode  in  which  the  state 
shall  grant  its  vacant  lands.  It  is  competent  to  do  it 
by  a  legislative  act  as  well  as  by  the  intervention  of 
the  land  office.  But  the  cdnstitution  of  the  United 
States  is  paramount  to  the  constitution  cff  Maryland  as 
to  the  cession  of  the  district  of  ten  miles  square.  It  au- 
thorizes particular  states,  to  cede  as  wdl  as  Congress 
to  accept. 
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The  ^  section  of  the  act  of  Marjland,  lt9i,  e.  45»  beattt^s 
hos  sufficient  words  to  pass  the  right  of  soil  as  well  as  ADM*nB« 
of  jurisdictilon.    It  declares  « that  all  that  part  of  the        v. 
territory f  called  Columbia^  which  lies  within  tiie  limits  buutes's 
of  this  state  shall  be»  and  the  same  is  hereby  acknow-    adm'b. 
ledged  to  be,  forever  ceded  and  relinquished  to  the  con-  — ^— — 
gress  and  government  of  the  United  States,  in  ftiU  and 
absolute  right'^  <^  of  soU,''  and  <<  full  and  absolute**  <<  ex- 
dttsive  jurisdiction'^  <<  of  persons  riding***  &c.  with  a 
proviso  that  the  rigiit  of  soil  should  not  so  vest  in  the 
United  States  as  to  affect  the  rights  of  individuals  there- 
in.   This  implies  an  intention  that  the  right  ct  soil 
should  vest  in  the  United  States  wherever  tlio  rights  of 
individuals  should  not  be  affected  thereby.    It  is  not 
onlj  clear,  therefore^  that  the  state  was  competent  to 
convey,  and  has  used  sufficient  words  of  conveyance ; 
but  it  is  equally  clear  that  it  was  its  intention  to  con- 
vey, and  that  it  has  conveyed  to  the  United  States  all 
its  lands  which  were  vacant  at  the  date  of  the  act,  (19th 
December,  1791.)    It  follows,  therefore,  that  on  the  3d 
of  April,  1792,  the  date  of  the  survey,  the  state  of  Ma- 
ryland had  no  vacant  lands  in  the  district  of  Columbia, 
liftble  to  be  surveyed  under  tlie  warrant* 

The  act  of  1791  gives  tiie  action  only  to  a  person 
wliQse  title  then  existed,  (19th  Dec.  1791.)  Beatty's 
title  relates  back  no  farth^  than  the  16th  of  Aprils 
±792,  the  date  of  the  return  of  the  certificate  of  survey, 
and  the  payment  of  the  money  to  the  state. 

2.  As  to  the  statute  of  limitations.  We  admit  that 
when  a  statute  gives  an  entire  new  cause  <f  action,  it 
may  not  be  barred  by  the  act  of  limitations.  But  this 
statute  only  gives  a  new  form  of  remedy  upon  an  old 
canae  of  action*  Tlie  declaration  does  not  purport  to 
be  founded  on  the  statute.  It  contains  tuily  a  genei*al 
count  for  money  had  and  received  to  ilie  Plaintiff's  use. 

As  to  a  trust  not  being  vrithin  the  act  of  limitations, 
the  cases  on  that  point  are  aH  in  equity.  But  here  there 
was  no  trust*    The  parties  were  adverse  Claimants, 

F.  S.  Rev,  in  rejly. 

1.  The  state  of  Maryland  had  sovereign  lights,  and 

VOL.  vni.  1* 
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bsattt's  private  .Rights.    Sbe  meant  to  grant  only  her  soveroign 

a9m!u.  rights* .  She  presumed  that  all  the  soil  had  been  grant- 

v^       ed  to  individuals^  and  that  there  was  no  vacant  land  i^ 

Bvunnt^s  th«  district.    The  terms  she  used  are  appropriate  to  « 

abm'b.    transfer  4>f  jurisdiction  only. 

The  dd  section  of  the  act  of  1791  is  conchisive  that 
she  did  not  mean  to  convey  her  private  rights.  By* 
^that  section  the  lots  in  Carrollsbnrgh'  and  Hamburgh, 
Vsmall  villages  included  within  the  fined  of  the  city  of 
n  ashington)  which  were  the  property  of  the  state,  were 
subjected  to  (he  same  terms  of  trust  as  the  other  lots  iK 
the  city.  That  is  to  say,  ohe  half  thereof  was  to  be  re- 
-  conveyed  to  the  state,  aiid  the  other  half  to  be  sold  M 
the  use  of  the  pnblic. 

The  constitution  of  Maryland  speid^s  of  the  land  of- 
fice, and  thereby  continues  all  the  rales^and  laWs  of  ttiat 
office.  No  lands  c6ald  pass  ffom  ttie  state  but  throdgh 
the  forms  of  the  land  office* 

Beatty's  title  relates  back  at  least  ad  far  as  the  16th 
'  of  April,  1792.  But  the  special  Warrant  was  prior  to 
the  act  of  1791,  and  the  proviso  of  that  statute  saves  all 
\  the  rights  of  individuals,  so  ttiat  if  Beatty  had  a  right 
to  locate  his  warrant  in  tiie  cft>  before  the  date  of  thie 
act,  that  act  4id  liot  deprive  him  of  that  right  He  had 
a  contrary  title  then  existing.  But  if  he  had  noti^  th^^ 
statute  hadf  and  he  claims  as  her  assignee. 

The  statute  did  not  mean  to  exclude  the  heirs  and  ^- 
fiigns  of  those  who  then  bad  title  from  the  benefit  ef  the 
remedy  provided. 

•to 

2.  As  to  the  Qftatute  df  limitations.    Bnmes  received 
.  the  money  as  trusts.    When  he  received  it  he  knew  gf 
Beatty's  claim.    1  Samd.  VTf  38$.    4  mo.  JSk.  4*72. 


Stated  that  he  had  never  heard  of  the  relation 
being  carried  farther  ^ac]L  than  to  the  certificate  of  sur- 
vey ;  even  on  a  special  warrant :  for^  although 
it  may  be  located  any  where. 
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Stost»  X  after  stating  the  case^  defivered  tke  opi*        v* 
won  of  the  Coart  lis  fofiows :  yirairBs'a 


It  is  contended  by  the  Plaintifi  in  error  that  the 
vection  of  the  Cincuit  Court  was  erroneousy  i.  Becaniie 
tfaid  Plailrtifih'  intestate  had  a  gpod  and  vidid  title  to  the 
land  surveyed  under  his  patent,  and  was,  therefore,  en- 
tUied  undci*  the  5th  section  of  the  Maryland  statute  of 
1791»  to  the  money  r^eived  hy  the  Defendant's  intes* 
tate  therefor.  %.  That  this  right  was  not  barred  by  the 
^atute  of  liuiitattons. 

In  sujpiport  of  the  first  p(»nt  the  Plaintiffs  contend 
that  the  land  belonging  to  the  state  did  not,  by  the  ces« 
sion  of  the  territorial  jurisdiction  under  the  statute  of 
1791,  pass  to  th^  United  States,  and  was  consequently 
liable  to  be  appropriated  by  infividuals  under  warrants 
jRmnant  to*tlie  laws  of  Maryland*  That  until  ISO! 
the  jurisdiction  of  Maryland  continued  over  the  whole 
ceded  t<»*ritory ;  and  titles,  therefore,  might  legally  be 
acquired  therein  according  to  the  public  laws:  and  the 
patent  of  Beatty,  being  obtained  in  pursuance  of  those 
laws,  gave  him  a  complete  and  valid  title. 

On  the  other  hand  the  Defendant  denies  each  of 
tbeae  positions,  and  further  contends,  that  the  Plain- 
tiffs are  without  the  purview  of  the  5th  section  of  the 
act  4»f  1791,  because  tliat  section  extends  only  to  titles 
ttm  existingf  and  Beatty's  title  did  Hot  commenpe  until 
April,  1792. 

It  is  :not  necessary  to  consider  the  correctness  of  the 
peations  nrged  by  the  respective  parties  as  to  this  point, 
b^caose  we  are  of  opinion  that  the  case  may  well  be  de* 
dded  upon  the  secoml  point. 

The  action  for  money  had.  and  received  is  clearly  eip- 
graced  by.  the  statute  of  limitations;  and  it  is  incum- 
bent upon  the  Plaintiffs  to  show  that  the  ]^sent  ciase 
forms  ak  exception  to  its  operation. 

It  is  contended  that  the  present  siilt^  being  a  statute 
remedy,  is  not  within  the  purview  oHhc  statute  of  Umir- 


/ 
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HAEvoKD  anavoidable*    No  such  maaifioBt  repugnance  appcsars  W 
V.        the  court.    The  proyiaions  may  vtr^  stand  togi^uier  and 
U.8TATS9.  indeed  serve  as  mutual  aids. 


In  fact  the  verjr  point  90W  presented  was  decided  by 
this  court  in  the  case  of  Locke,  claimant,  v.  the  Vmtei 
States,  at  February  term  1813. 

Ttiejiulgmtnt  of  the  Cireuit  Cmt^rfis  affirmed  rmlh  c^sts^ 


^^^^^^^sy 


AHMITZ  BROWN  v.  THE  UNITED  STATES. 


Brkiah  pro-.  THIS  ^as  an  appeal  from  the  sentence  of  tlie  Circuit 
fSTuSSd  ""  ^^^^  «f  Massachusetts,  which  condemned  550  tons  of 
States, OP iwu],  pine  timber,  claimed  by  Armitz  Brown,  the  Appellant. 

at  the  coii»-  ■        .     -    ^    •    .  * 

hotuiities  with     ^*  u AYis, for  the  JippeUant* 

CiPeat  Britain, 

demn^^^enel  This  IS  an  appeal  from  the  Circuit  Court  of  Massa- 
my'sproperty,  chusetts,  in  which  Court,  the  property  consiHtihg  of 
^siauil  ^r  9hQMi  550  tons  of  pine  timber,  twelve  thousand  staves, 
authoriaing'iu  and  eighteen  tons  of  lathwood,  were  condemned.  The 
The!Irt  S?tiie '''^^^  statcs,  that  tius  cargo  was  loaded  on  board  tli^ 
i^siattire,de!  Bmulous,  atSavannah,  April  9th,  18X2^  that  the  cai^ 
daring  war,  is  belonged  to  British  subjects ;  that  the  ship  departed  for 
TfmW.Xat:  Plyraottth,  in  England  April  18th,  in  the  same  year,  and 
ed  into  a' salt  put  into  New  Bedford  for  repairs  |  and  that  the  cargo 
vhere  the^Ude  ^^^  there  Unladen,  and  remained  there  uhttt  seized  by 
ebbs  and  flows,  Delano,  as  well  on  his  own  behalf,  as  on  behalf  of  the 
»«^nRthe  United  States.  As  to  some  of  the  allegations  in  the  li- 
timtel'  resting  ^^h  there  is  no  evidence  whatever  to  support  them  ;  the 
on  the  mad  at  ship  never  departed  for  Plymouth,  never  put  into  New 
j,°;^,^;;J^J*^  Bedford/or  repair*.    The  facts  are  these : 

from  floating ' 

water^bv"^**  ^  The  property  in  question  was  llie  cargo  of  tlie  Ameri-> 
bajmswtobecan  ship  Emulous,  and was  seized  aserteniy^s  property, 
consijiered  as  ^fcout  tbp  5th  of  April,  A.  l>.  1813^  nea?ly  a  year  aftfc^ 
landed.  ^^^  ^^^^  ^^^  j^^^^  discharged  W*6mthe'siilp.     From  the 

transcript  in  the  case,  it  appeai*ffin^t.flie  Ertiulous  was 

,  owned  by  Joiin  Dela/(o' Ut\A  oth8ftg?«WiJfcfts'of  thiiUnited 

States;  Wt^n  FebriiaryviMttiil  ^yA,;»y  thdr 
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agents  cbartered  the  tiiip  to  Etijaii  Brown,  as  agent  for    bbowh 
CJitistopber  Ide,  Brothers'  and  Co.  and  James  Brown,        v* 
BritJsli  merchants  5  that,  by  the  charier  party,  the  ship  v.statks. 
was  to  proceed  froiii  Cfaarkston,  S*  C  where  she  then 
lay,  to  Skvannab,  and  thei^  take  on  board  a  cargo  of 
l^ikib^r,  at  a  certain  freight  stipulated  in  the  charter 
^arty,  mid  proceed  with  the  same  to  Plymouth,  in  KnjB^- 
land,  to  unload  there,  or  at  any  other  of  his  Britannic 
majesty's  (lock-yards  in  England.    The  ship  proceeded 
to  Savannah,  took  on  board  the  cargo  mentioned  in  the 
libel,  and.  was  there  stopped  by  the  embarj^  of  the  4th 
of  April,  ISt^    On  tlie  25th  of  the  same  month  of 
April,  it  was  agreed  between  the  master  of  the  ship 
And  the  agent  6C  the  shippan,  that  the  ship  should  pro- 
ceed to  New  Bedford,  where  she  was  owned,  with  the  ^ 
cargo,  and  ranais  there,  whhontprejndice  to  the  charter 
fatty;  which  agreement  is  endo^rsed  npon  the  back  of 
the  ckarto*  part^*    The  diip  accordingly  proceeded  to 
New  BeiHbrd,  and  remained  there  until  the  latter  part 
of  JMfay  following,  when  the  cargo  was  finally  unladed 
and  ^'scharged  firom  the  ship*    The  staves  and  lath- 
wood  wet^  landed  and  put  on  a  wharf.    The  tinriier-  was 
pat  into  a  salt  water  creek,  which  is  not  navigable,  but 
wtore  tlietide  ebbs  and  flows,  and  where  tiie  timber  re- 
maitied  foir  safe  keeping  nntil  tiie  time  ef  the  seizure. 
The  timber  was  secured  in  this  creek  by  booms  extended 
across  the  entrance  tliereof,  and  fsistened  by  stakes  dri- 
Ten  into  the  flats.    Om  tiie  7th  of  November,  1S12,  the 
property  was  sold  to  the  clailpant  by  £•  Brpwn,  the 
agent,  in  pursuance  irf*  the  aothority  which  he  had  for 
tJmt  purpose  99  ^M  af  the  shippers,  and  in  pursuance 
of  Hie  advice  of  Delano,  who  afterwards  seized  it  in  the 
manner  and  for  the  purposes  stated  in  the  libel.    This 
sale,  the  Appellant  contends  was  made  bona  Jide  for  a 
valuable  consideration,  which  has  since  been  paid,  and 
after  notice  thereof  given  to  Delano,  in  whose  posses- 
sion the  property  then  was.    The  seizure  was  not  made^ 
unto  five  months  after  the  property  had  been  sold  to  the 
present  claimant,  and  nearly  twelve  monHu  after  it  was 
discharged  from  the  ^hip..    The  claimant,  it  is  admitted, 
is  a  citizen  of  the  Uiated  States.    E.  Brown,  the  agent, 
by  whom  the  property  was  sold,  is  a  citizen  of  the  Unit- 
ed States,  and  James  Brown,  one  of  the  owners  of  the 
cargo,  is  also  a  citiaea  of  the  United  States,  but  resides  in 
London  and  carries  on  trade  and  commerce  in  that  city. 
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Hsowif'       Upon  the^  facts,  the  principal  point  wttibh  will  be 

V.        contended  for  by  the  counsel  for  the  claimants  is,  that 

INSTATES,  this  properly  was  bmfuUy  acquiredf  before  the  dedaraUon 

■  ■■        "-  cf  rear  by  the  United  States  against  Great  Britain;  OfML 

tkatf  it  being  found  here  at  the  tiine  if  the  breMng  out  of 

the  war,  underthefailhofihtgoroemtnentfUisnotfbytht 

modem  law  of  natUmSf  nor  by  any  law  rf  the  United 

8taies,  tiaUe  to  eoffiscation. 

This  question  oaght  not  to  be  decided  upon  the  rigo- 
rous  principles  and  tiie  ancient  practice  of  the  law  of  na- 
tions ;  but  according  to  the  miUgated  law  of  war,  sanc- 
tioned by  modern  usage  in  civilized  nations:  For  when 
the  government  of  the  United  States  was  organized  and 
finally  established,  it  was  not  only  its  true  policy,  but 
*  its  duty,  A  to  receive  the  law  of  nations  in  its  modem 
state  of  purity  and  refinement"  Per  Judge  Wilson  in  the 
case  of  §Fare  v.  Hylton^  5  Doll.  281.  It  is  contended  by 
the  counsel  for  the  claimant  in  this  case,  that  the  jirtiiei- 
ple  and  the  usage  adopted  and  sanctioned  by  the  modern 
law  of  nations,  is  this,  <<  that  enemy'»  property  found  in 
this  country  at  the  breaking  out  of  a  war,  is  not  liable 
to  confiscation/'  A  diflTerent  practice,  said  to  have  pre*- 
vailed  in  Great  Britain  with  regard  to  property  in  this 
situation,  found  afloat  in  their  ports  and  harbors,  will 
be  hereafter  considered. 

The  rule  of  the  law  of  nations  aiQilicable  to  this  case, 
is  found  in  Vattelf  p.  W7.  His  words  are,  <<  The  sove- 
••  reign  declaring  war,  can  neither  detain  the  persons 
^»  nor  the  property  of  those  subjects  of  the  enemy  who  are 
.^  witliin  his  dominions  at  the  time  of  the  dc^aration. 
•«  I'hcy  came  into  his  country  under  the  pMic  faith.  By 
«<  permitting' them  to  enter  and  reside  in  his  territori^ 
•^he  tacitly  promised  them  full  liberty  and  security  for 
•<  their  return.  He  is  therefore  bound  to  allow  them  a 
^'^  reasonable  time  for  withdrawing  with  their  efiects ; 
^  and  if  they  stay  beyond  the  time  prescribed,  he  has  a 
<^  right  to  treat  them  as  enemies,  though  as  enemies  uii- 
<'  armed.  But  if  they  are  detained  by  an  insurmounta- 
*<  bie  impediment,  as  by  sickness,  he  most  necessarily. 
^<  and  for  the  same  reason  grant  them  a  sufficient  extent 
*<  sion  of  the  term/'  In  order  to  shew  the  humane  aocl 
Hberal  spirit  with  M^hich  the  nhove  i^ule  is  adopted  by  so- 
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Vereigns  in  modern  times,  the  same  author  adds,  «  At    brown 
^^  present,  so  far  from  being  wanting  in  t!iis  duty,  sove-         r. 

''reigns  carry  their  attention  to  humanity  still  further;  u.states. 

(^  so  that  foreigners  who  are  subjects  of  the  state  against 

«  which  war  is  declared,  are  frequently  allowed  full  time 

<'for'the  settlement  of  their  affairs.'* 

Are  not  these  just  and  equitable  rules  of  the  modern 
law  of  nations  of  authority  in  the  Judicial  Courts  of  tho 
United  States  ?  Upon  what  principle  or  policy,  are  they 
to'be  rejected,  and  those  of  an  age  dark,  and  even  bar- 
barous in  comparison  with  the  present,  adopted  in  their 
stead  ?  Does  it  comport  with  the  interest  and  character 
of  this  government,  to  re;  ed  principles  and  usages,  cal- 
culated to  ameliorate  and  mitigate  the  state  of  war  and 
to  promote  the  interest  ^f  commerce,  which  it  appears 
have  been  chearfuUy  adopted  by  all  tho  monarchies  of  Eu- 
rope? The  contract  which  was. entered  into  by  the 
agents  of  the  parties  in  this  case,  was  made  upon  the 
presumption  that,  in  case  of  war,  the  property  would  be 
safe.  This  presumption  arose  from  the  uniform  prac- 
tice, in  similar  cases,  in  all  countriesupon  which  the 
law  of  nations  is  binding. 

It  has  been  suggested  that  this  rule  in  Vattel  is  appli- 
eable  only  to  such  persons  as  may  happen  to  be  in  the 
country  at  the  time  of  the  declaration  of  war.  Such, 
indeed,  is  the  letter  of  tlio  rule :  B«t  when  there  19 
the  same  reason,  there  is  tho  same  law  ;  and  no  good 
reason  can  be  assigned  why  the  property  of  an  idfsent 
owfier  should  not  be  protected,  as  well  as  that  of  those 
who  may  happen  to  be  resident  iti  the  country  declaring 
^2LV.  In  addition  to  this,  it  may  be  observed,  that  the 
owners  of  this  property  were,  in  laW,  present  during  the 
whole  negotiation  relative  to  this  cargo,  by  their  agents 
E.  Brown,  by  whom  it  was  purchased,  and  who  had  the 
whole  care  and  charge  of  it,  at  the  time  that  war  was 
declared. 

If  the  correctness  or  authority  of  Vattel  shoidd  be 
questioned,  he  will  be  found  to  be  supported  by  other 
writers  of  high  character. 

In  Chitty^s  Law  of  JVl^tons,  p.  67,  it  is  thus  written  : 
u  In  strict  justice,  the  right  of  seizure  can  t^ke)(ffect 
YOL.  TBI.  « 


Ill 
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0iiowx    « only  on  those  possessions  of  the  belligereiity  which 
v»        ti  {mve  come  to  the  hands  of  his  adversary  after  the  deda^ 
v.HTATM^s,u  ration  of  war.^*    And  again,  in  p.  80,  «<Such  appear^ 
<'*to  be,  at  present,  the  law  and  practice  of  civilized  na- 
<^tions,  with  respect  to  hostile  fvoj^vty  found  within 
*  their  dominions  at  the  breaking  out  of  war.**    These 
opinions  are    not  only  fairly  collected  from  modern 
writers  upon  the  law  of  nations,  but  are  entitled  to  par- 
ticular i*espect  as  coming  from  a  man  of  high  character 
'  for  his  professional  talents,  and  legal  science ;  and  who 
has  done  and  written  more  to  improve  and  reduce  to  sys- 
tem the  common  law  of  England,  than  any  other  writer, 
upon  that  subject  for  the  last  thirty  years. 

The  principles  ao4 practice  of  the  modern  law  of  na- 
tions here  advocated,  wilt  also  be  found  conformable  to 
the  common  law.  In  jdagna  Ckartaf  that  venerable  foun- 
dation of  English  law  and  liberty,  it  is  provided,  that 
mercliant  strangers  in  the  realm  of  England  at  the  be- 
ginning of  a  M'ar,  shall  be  protected  from  harm  in  body 
and  goods,  un^il  it  shall  be  made  known  to  the  high  au- 
thorities of  the  nation,  how  British  merchs^nts  should  be 
treated  in  the  enemy's  oouniry,  and  they  were  to  be 
rieait  with  according  to  such  If^eatqient.'  Magrm  ChartUm 
dap*  ^0.  These  provisions  are  commented  upon,  and 
emphatically  eulogised  by  Mot^squieUf  2d  to(.  p*  12. 

Of  similar  character  were  the  provisions  of  an  an- 
cient English  statute,  parsed  27  Edwd.  8,  Stat.  2,  chap* 
17,  in  which  it  ki  enacted,  <^  thai  in  case  of  war,  mer«> 
•^  chants  shall  not  be  sent  suddenly  out  of  the  kingdom, 
<>  bat  may  go  out  of  the  kinj^om  freely,  with  their 
•<  goods,  within  forty  days,  aitd  shall  not  be  in  any  things 
*<  hindered  or  disturbed  in  their  passage,  or  to  make  pro- 
*^f^  ff  their  merchandixi  if  they  wish  to  sell  them ;  or,  if 
<•  in  default  of  wind  or  ship,  or  any  other  adverste  cause, 
« they  cannotgo,  they  shall  have  other  fprty  days,  withim 
<<  which  time  they  shall  pass  with  their  merchant^ae,  or 
ff  sell  'the  same  as  Jfefwrel? 


./» 


It  is  respectfully  contended,  that  no  act  or  me^^ure  of 
the  American  government  has  ever  indicated  a  disposii- 
tion  adverse  to  those  humane  and  liberal  provisions  and 
usages  of  the  common  law,  and  of  the  law  of  nations. 
On  the  contrary^  so  £Eur  as  the  dispositiojai  and  policy  of 
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tbe  goyernment  may  be  discerned  by  implicatioii^  it  has    BmowK 
manifested  its  entire  acquiescence  in«  and  its  readiness        Vm 
to  adopt  them  upon  all  proj)cr  occasions.    Th^  spirit  ir»8TATEs» 
and  disposition  of  the  government  upon  this  «ubject»  is 
apparent  from  the  provisions  in  (I  believe  it  may  be  said) 
every  treaty  which  has  been  entered  into  since  the  esta- 
blishment of  the  government.    Articles  for  the  protec- 
tion ^nd  removal  of  the  property  of  enemies  found  in 
this  country  at  tbe  breaking  out  of  a  ivar^  are  found 
in  our  treaties  with  Francej  Spaln»  Holland^   Sweden, 
Prussia,  Morocco,  England  and  Algiers.    It  will  not  be 
contended,  that  the  provisions  of  these  treaties,  especially 
ihat  with  England^  ean  he  binding,  when  the  treaties 
themselves  are  not  in  force ;  but  the  iiniform  practice  of 
those  governments,  in  agreeing  to  these  provisions,  is 
evidence  of  tlie  highest  nature,  that  the  government  of 
the  United  States  have  adopted,  and  mean  to  adhere  to 
the  modern  law  of  nations  in  this  respect ;  that  it  ap- 
proves the  liberality  of  the  moderA  usages^  and.  rejects^ 
and,  I  hope  I  may  add,  abhors  tbe  rigorous  rules  and 
contracted  ppnciples  of  the  ancient  jurists;  that  the 
spirit  of  the  government,  and  the  character  of  its  policy, 
is  to  cherish  and  carry  into  practice  every  principle 
and  every  custom  and  usage,  which  is  found  favorable 
to  commerce,  and  which  will  mitigate  the  evils  incident 
to  a  state  of  war. 

In  the  procec^lings  and  measures  of,  the  government 
since  the  war,  there  can  be  found  no  expression  of  its 
will,  that  property  in  the  situation  of  this  cargo,  should 
be  confiscated  or  claimed  for  tije  use  of  the  govcrn-» 
ment — on  the  contrary,  there  are  indications  of  ano- 
ther and  more  benign  complexion*  By  the  act  of  July 
Cihf  181^,  sed^  6,  the  president  was  authorized,  within 
six  months  from  the  date  of  the  act,  <<  to  give  passports 
«  for  the  safe  t|*ansportation  of  any  ship  or  property 
^f  belonging  to  British  subjects,  then  within  the  limits 
«  of  the  United  States/*  Nothing,  therefore,  can  be 
more  clear,  than  that  it  was  not  the  wish  or  intention 
of  government,  to  claim  or  confiscate  property,  belong- 
ing to  the  enemy,  then  in  the  United  States.  If  such 
had  been  its  policy,  instead  of  the  liberal  provisions  of 
this  statute,  provision  woiiM  have  been  made  ia  this 
statute,  or  iathe  act  declaring  war,  )iot  only  expressive 
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BKovTK    of  the  public  will  upon  this  sdbject^  but  expressly  de- 
T,        daring  British  property  then  within  the  United  States 
1T.ST\T£8.  liable  to  confiscation. 

By  the  provisions  df  this  statutt^f  it  is  apparent  that 
if  this  pr(»perty  had  been  on  board  a  British  ship^  or  if 
a  British  ship  had  been  found  in  which  jto  transport  {t^ 
it  would  have  come  directly  within  the  aathority  of  the 
president^  as  to  its  safe  transportation.  Surely,  then^ 
it  Could  never  have  been  the  intention  of  Congress  to 
have  it  confiscated  upon  the  ground  that  it  had  been 
lawfully  on  board  an  American  ship,  in  the  regular 
courae  of  trade,  was  there  ari*ested  by  the  e^nhargo, 
and  then,  &;r  the  convenience  df  all  parties,  discharged 
from  the  ship,  and  placed  in  a  proper  situation  for 
safe  keeping,  to  abide  the  events  of  the  embargo  and 
the  war. 

* 
The  Court  will  also  notice^  that,  previous  to  the  eXr 

piration  of  the  six  months  allowed  by  the  act  of  con- 
gress, above  quoted,  for  the  exportation  of  British  pro- 
£erty,  this  cai-go  had  been  sold  with  the  knowledge  and 
pprobation  of  the  Libellant.  This  transfer,  having 
|)een  made  bona  fide,  conferred  other  and  new  rights  up- 
oii  a  third  party,  viz;,  the  present  Claimant.  The 
principle  quoted  and  relied  upon,  that  that  transfer 
was  void  upon  the  ground  that  it  was  made  by  an  alien 
enemy  in  time  of  war,  was  probably  never  contempla* 
ted  or  known  by  the  parties  to  the  contract ;  and  this 
may  furnish  a  sattsfiiotory,  though  perhaps  not  strictly 
a  legal  reason,  why  this  property  was  not  exported  un- 
der the  president's  passport.  At  any  rate,  if  the  Court 
should  be  satisfied  that  this  property  is  not  liable  to 
confisration,  either  by  the  hiw  of  nations  or  by  any  act 
of  congress,  they  will  not  trouble  themselves  about  the 
effect  of  the  transfer,  but  leave  the  parties  interested  to 
settle  that  matter  ^mong  tliemselves. 

Before  the  Court  will  condemn  this  property,  they 
wi'l  search  for  some  proof  of  a  decided  intention,  on  the 
part  of  the  government,  that  such  property  should  be 
confiscated.  It  appr ;\rs  that  all  the  acts  of  congress, 
so  far  as  they  can  be  interpreted  with  reference  to  this 
queslion,  manifest  a  contrary  spirit    The  act  declar-^ 


* 
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ing  ^mr,  speaks  no  language  adverse  to  the  claim  of    Bltowir 
the  iippellant.    Th^  pri  ze  act  of  the  26th  of  J  une,  1 81  if        t. 
does  not  even  glance  at  pi*operty  in  this  situation*    Will  v.statbs. 
the  Coui*t  assume  the  power,  by  implication,  to  condemn 
the  property ;  and  tliis,  too,  against  the  most  explicit  ^ 
declarations  of  the  public  will,  so  far  as  they  can  be 
collected  from  measures  of  an  analogous  nature  ?  W  hy 
is  this  case  singled  out?  Why  do  not  the  district  attornies 
enter  the  warehouses  in  the  numerous  sea-ports,  and' 
hunt  for  booty  of  this  description  ?  Such  a  proceeding 
would  be  as  iegal  and  as  liberal  as  the  present,  though 
probably  attended  with  serious  mischief  to  the  country, 
if  retaliatory  proceedings  and  measures  should  be  adopt- 
ed by  the  enemy ;  for  it  is  a  well  known  fact,    that 
the  amount  of  American  property  in  England  at  tlie 
commencement  of  the  war,  was  invmensely  greater  than 
that  of  English  property  in  America,   at  the  same 
period*  * 

It  was  stated,  in  the  argument  below,  that  the  qncs- 
tion  relative  to  thp  confiscation  of  debts«  or  choses  in 
action^  is  i^ustrative  of  that  which  relates  to  the  confis- 
cation of  goods.  The  modern  usage  and  law  of  nations, 
and  of  our  o^wn  country,  relative  to  the  confiscation  of 
debts,  are  equally  favorable  to  the  Claimant  in  this 
case. 

In  the  first  place,  it  is  distinctly  denied;  that  there  ex- 
ists any  power  to  confiscate  the  private  debts  of  the  en- 
emy, excepting  by  a  positive  act  of  Congress.  What 
$gure  would  the  attorney  of  the  United  States  mSike, 
with  a  libel  in  the  judiciid  Courts,  praying  for  a  con- 
fiscation of  a  private  debt  ?  The  exclusive  right  of  this 
kind  of  confiscation,  and  even  of  goods,  is  in  the  legis- 
lature*^per  Chase,  JusHee,  in  the  case  of  Ware  v*  Hvl- 
ton,  B,  JDalL  281,  The  question*  which  has  been  dis- 
cussed by  the  writer^  upon  the  law  Of  nations,  is,  whe- 
ther it  be  lawful  for  the  iovereign  thus  to  confiscate. 
And  although  it  is  admitted  that  he  may  do  it;,  yet,  <<  in 
<<  regard  to  the  safety  of  commerce,  ail  the  sovereigns 
<(of  £urope  have  departed  from  this  rigor;  and  as  this 
'<  cusUym>  has  been  generally  received,  he  who  would  act 
<^  contrary  to  it,  would  injure  the  public  faith ;  for 
<' strangers  trusted  his  subjects  upon  the  presumption 
V  that  the  general  mstom  would  xirevail.'^     Vgttel,  lib.  3, 
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BBowK  ch  5,  seeU  T'T,  The  Iaw«,  and  customs  of  the  United 
V.  States  ougiit  to  be  so  expounded  as  to  conform  to  (he 
i}«sTATBs.  modern  law  of  nations,  which  is  adverse  to  the  confiscar 
ting  of  debts*  Indeed  the  confiscation  of  debts  has  be- 
come disrepuUible  ;  *  and  it  has  heenfeelingly  observed  by 
a  late  learned  judge  ofthisCourt,  that  ^' not  a  single 
<<  confiscation  of  tliis  kind  stained  the  code  of'  any  Euro- 
«  pean  power  engaged  in  the  war  which  our  revolution 
«  produced'^--S,  Dull*  28i» 

It  will  be  admitted  that  the  question  relative  to  the 
confiscation  of  idhts,  or  chases  in  action^  is  illustrative 
of  the  question  relative  to  the  confiscation  of  the  private 
proper^  of  an  enemy,  found  here  under  the  faith  of 
government  at  the  breaking  out  of  the  war.  *  Indeed 
the  law  and  practice  is,  and  ought  to  be,  the  same  in 
both  cases ;  and  until  a  law  of  congress  shall  be  pro- 
duced, confiscating  property  of  tfiis  descriptioi^  the  ja- 
dicial  Courts  will  not  only  iH*oceed  to  do  it  with  great 
reluctance,  but  wilt  never  assume  an  authority  of  that 
kind,  unless  furnished  with  it  by  a  legislative  act,'  any 
more  than  in  the  confiscation  of  a.  private  debt.  In  ad- 
dition  to  all  this,  it  seems  to  be  now  perfectly  settled  by 
the  modern  law  and  practice  of  natiojus,  that  debts  are 
never  to  be  confiscated  i  that  it  ha3  become  a  disgrace- 
ful act  in  any  government  that  does  it;  that  these  debts 
are  stupended,  and  the  right  to  recover  them  necessarily 
taken  away  by  the  war ;  but  that  upon  the  return  of 
peace,  the  debts  are  revived,  and  the  right  to  recover 
them  perfectly  restored,  - 

The  Qondemnation  of  Uiis  property  is  demanded  upor. 
tiie  ground  that  the  embargo  of  the  4th  of  April,  1812^ 
arrested  and  detained  it  until  the  act  of  congress  took 
l>lace  declaring  war;  and  that  thai  act  had  a  retroactive 
effect,  and  jastifies  the  condemnation  of  this  propeftji 
But  to  tliis  it  is  answered  :  the  embargo  of  the  4th  of 
April  was  not  a  hostile,  but  a  civil  embargo ;  and  no 
such  construction  was  ever  ^ven  to  an  embargo,  not  of 
a  hostile  character.  That  this  embargo  was  not.of  this 
charactei*  is  most  manifest  from  this,  that  express  pro- 
. vision  was  made  for  the  departure  of  any  foreign  ships 
or  vessels,  either  in  ballast  or  with  the  goods,  wares 
apd  merchandize,  on  board  of  such  foreign  ship  or  ves- 
sel whca  notified  of  the  act^    It  was,  therefore,  the 
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bein^  laden  on  board  a  vessel  of  the  United  States  tliat    bbowk 
prevented  the  departure  of  this  property.    If  it  had        r. 
been  on  board  a  foreign,  even  a  British,  ship,  it  would  u.btates. 

f  not  have  been  detained.  That  it  was  actually  laden 
onbQard>  at  the  time  of  the  notice  of  the  embar^,' 

I  manifestly  appears  from  the  record.  This,  it  is  con- 
ceived, is  a  sufiicient  answer' to  the  claim  of  the  govern- 
ment to  this  property,  upon  the  gi*ouud  that  it  was 
stopped  by  the  embargo,  and  liable  to  confiscation  by 
the  retroactive  operation  of  the  •  act  of  congress  de- 
claring war.  The  authorities  in  support  of  the  princi- 
ides  here  contended  for,  respecting  the  dlfferencer  be- 
tween hostile  and  civil  embargoes,  must  be  familiar 
to  the  Court,  and  need  not  be  cited. 

But  the  practice  of  the  IQritish  government  is  relied 
upon  as  a  rule  by  which  the  Court  are  to  be  governed 
in  the  present  case.  It  is  admitted  that  the  £nglisli 
Courts  of  admiralty  have  condemned  vessds  detained  in 
part  by  an  embargo,  and  found  there  at  the  breaking 
out  of  hostilities :  but  it  is  explicitly  denied  that  they 
have  ever  condemned  pi'operty  found  on  land,  in  that 
situation.    1  Bob,  228. 

If,  however,  the  English  Courts  of  admiralty  have 
done  wrong,  and  proceeded  aguinst  the  modern  law  of 
nations  in  tiiese  cases,  this  honorable  Court  will  not, 
for  that  reason f  adopt  so  unjust  a  practice.  The  con- 
demnatfi(»n  of  property,  arrested  in  the  poKs  of  Great 
Britaki  by  an  embargo,  to  which  a  hostile  character  is 
afterwards  given  by  a  subsequent  declaration  of  war, 
appears  to  be  a  departure  from  the  modem  nsages  of 
nations,  and  cannot  be  justified  by  or  I'econcilcd  with 
the  spirit  of  those  usages.  But  as' they  have  never  omh- 
^  demned  pi'operty  in  this  situation,  except  such  as  has 
'  been  found  not  only  afloat,  but  in  vessds  detained  m 
their  parts  by  an  embargo,  their  decisions  can  form  no 
precedent  in  this  case ;  for  the  property  which  is  the 
subject  of  this  prosecution,  was  either  on  land,  or  in 
such  a  situation  as  that  it  cotdd  not  be  the  subject  upon 
which  an  embargo  could  operate ;  or,  in  other  words, 
the  staves  and  Uthwood  were  literally  on  the  land ; 
and  the- pine  timber  so  discharged  from  the  ship  and  so 
deposited,  aft  to  be  entitled  to  tiie  same  protection  as  if 
actually  landed  and  stored. 
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JBIIOWH        The  role  adopted  in  the  En^ish  Court  of  ^djnjLraltyr 
V.        as  laid,  down  in  2  Rob.  211,  is  tliis:  ^^AU  vtisds  detain^ 
c.STATBs.  ed  in  port,  and  found  there  at;  tlie  breaking  out  of  hos- 
tilities, are  condemned,  jure  coronx,  to  the  king^  and 
all  coming  in  after  hostilities,  not  voluntarily  by  revolt, 
but  Ignorant  of  the  war,  are  condemned  as^mfs  of  ad" 
mindt^.    This  rule,  both  in  itis  import  and  application, 
has  been  adopted,  it  is  conceived,  only  in  cases  of  ves- 
sels and  their  cargoes  found  in  the  ports  of  Great  Britain. 
There  can  be  no  reason  for  their  aiiplication  in  this 
country  to  property  found  on  the  land,  or  to  property, 
although  waterborne  yet,  in  the  same  situation,  in  rea- 
^  son  and  in  fact,  as  if  found  literfMy  on  land. 

Of  this  description  is  the  property  in  question.  By 
referring  to  the  record,  particularly  the  depositions  of 
E.  Brown  and  4)f  Silaa  Alien,  the  condition  of  this  pro- 
perty, fi-om  the  time  it  was  discharged  from  the  ship  to 
the  time  it  was  seized  by  Delano,  may  |be  learned,  from 
whente  it  will  appeal*  that  the  aregation  in  t^e  libel, 
that  the  property  was  on  the  Iiigh  seas,  is  wholly  ^yith- 
out  foundation.  The  staves  and  lathwood  were  landed 
and  on  a  wharf.  With  respect  to  these,  there  can  be 
no  doubt.  The  timber  was  discharged  from  the  ship  in 
the  month  of  May,  previous  to  the  declaration  of  war; 

.  ij  is  of  such  description  that  it  did  not  admit  of  being 
stan^;  it  would  have  been  injured  by  lying  on  the  land; 
5iud  the  only  place  proper  to  keep  it  in,  was  the  one  se- 
lected, a  ci'cek,  or  small  cove,  where  tiie  tide  ebbs,  and 
flows,  but  which  was  not  navigable  even  for  boats  or 

'  scows ;  for  it  seems  it  was'  necessary  to  clear  it  oiit  to 
admit  a  scow  into  it  Moreover,  it  >^as  necessary  to 
secure  tlie  entrance  of  this  creek  by  booms  or  timber 
laid  across  its  moutli,  (asteiped  by  piles  or  stakes  driven 
into  the  flats.  ,Tbis,timher  was  thus  secured  and  stored 
in  the  usual  way  in  w^ich  property  of  this  description 
is  managed  ;>  and  was,  to  all  intents  and  purposes^  as 
much  lodged  and  impoimded  in  t\n9  place,  under  a  bail- 
ment, and-  in  civil  hands,  ft  Rob.  p.  22SJ  as  if  it  had 
been  in  a  ship  yard.  It  must,  therefore,  be  a  great 
stretch  of  power  and  prerogative  to' extend  the  reason 
of  the  practice  of  Great  Britain  in  condemning  proper- 
ty found  in  its  harbors  and  on  b^ard  vessels,  to  proper- 
ty in  the  situation  of  that  in  question :  and  unless  the 
practice  of  Great  Brittdn  has  extended  ta  the  seizar^ 
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Md  c^ndemnalioii  of  enemies'  pvoperty  fannd  on  lani    BBo^nr 
at  the  time  of  hreaking  out  of  lioslUities»  no  saactiMi        v. 
ean  be  deriTed  from  ker  practice  ib  favor  of  the  confia*  v.^tateb. 
eition  of  tbi»  property*  ■■ 

• 

The  case^  was  submitted  by  the  Mamey  General  upon 
tte  ai^ument  contained  in  the  opinion  of  the  honirable 
jnige  Story,  in  the  Circuit  Caurt^  which  came  up  in 
thetranscript  of  the  record. 

Wednesdaiff  MmA  %iU   frtatiL^jm  tke  Judges. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the  Court, 
JftsfinUowB  : 

A 

The  material  facts  in  tiiis  caole  are  these : 

The  Emulous  owned  by  Jolui  Delano  and  aitiiers, 
citizens  of  the  United  States,  was  chartered  to  a  com- 
pany canning  on  trade  in  Great  Britain,  one  of  whom 
was  an  iknericf^n  citizen,  for  the  purpose  of  carrying  a 
eai^  from  Savannah  to  Plymouth.    After  the  cargo 
was  put  on  board,  the  vessel  was  stopped  in  port  bf 
the  embargo  of  the  4tb  of.  April,  1812.     On  the  25th 
of  tbe  same  month,  it  was  agreed  between  the  master 
^  the  ship  and  the  agent  of  the  shippers,  that  8he  s^puM 
proceed  with  her  cargo  to  New  Bedford,  where  her 
^iwnem  nssidedf  and  remain  there  witliout  prejudice  to 
the  charter  par(^.    In  pursuance  of  this  agreement,  the 
Emulous  proceeded  to  New  Bedford,  where  she  conttaued 
uotii  after  the  declaration  of  war.    In  October  or  No- 
vember, the  ship  was  unloaded  and  the  caif^o,  except 
the  pine  timber,  ^m  landed*    Tlie  pine  timber  was 
floated  up  a  salt  water  creek,  where,  at  low  tide,  tha 
ends  of  the  timber  rested  on  the  mud,  where  it  was  se- 
cured fh>m  ioating  out  with  tha  tide,  by  impedimenta 
fastened  in  tiie  erutrance  of  the  creek.    On  the  7th  of 
November,  1812,  ihfi  cwrgo  was  sold  by  the  agent  of 
the  owners,  who  is  an  American  citiaen,  to  the  Clai- 
mant, *vrho  is  also  an  American  citizen.    On  the  19th 
of  April,  a  libel  was  filed  by  the  attorney  for  the  Uni- 
tnd  8ta«es,  in  Ike  district  Caurt  of  Massachusetts, 
agaiitist  the  said  oarge,  as  well  on  behalf  of  the  United 
States  af  Amenica  as  jfor  MtiA  in  behalf  of  John  Delano 
mi^sA  other  peiiions  cmoerued.    It  dfuea  not  fftm' 
VOL.  VIH-  i9 
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BRowir    that  this  seizure  was  made  under  any  instructions  front 

V.        the  president  of  the  United  States ;  nor  is  there  any 

u.f^TATES.  evidence  of  its  having  his  sanction,  unless  the  libels  be- 

■  ing  filed  and  prosecuted  by  the  law  officer  who  repre- 

.     sents  the  government,  must  imply  that  sanction. 

On  the  contrary,  it  is  admitted  that  the  seizure 
was  made  by  an  inuividual,  and  the  Itfoei  filed  at  his  in- 
stance, by  the  district  attorney  who  acted  from  his  own 
impressions  of  what  appertained  to  his  duty.  The  pro- 
perty was  claimed  by  Arroitz  Brown  under  the  pur6kase 
made  in  the  T[)receding  November. 

The  district  Court  dismissed  the  libel.  The  Circuit 
Court  reversed  this  sentence,  and  condemned  the  pine 
timber  as  enemy  property  fodeited  to  the  Vnit^  States. 
From  the  sentence  of  the  Circuit  Courts  the  Claimant 
appealed  to  this  Court 

The  materiaL question. made  at  bar is^ this.  .  Can  the 
pine  timber,  even  admitting  the.  property  not  to  be 
changed  by  tfie  sale  in  November,  be  condemned  as 
prize  of  war  ?  ...    .V    •  r 

The  cargo  of  the  Emulous  having  been'  legally  ac- 
quit and  put  on  board  the  vessel,  having  been  detain- 
ed by  an  embargo  not  tfitended  to.  act  on  foreign  pro- 
perty, the  \TSsel  having;  sailed  before  the  war,  from 
Savannah,  under  a  stipulation  to  re-land  the  cargo  in 
-  some  port  of  the  United  States,*'  the  re-landing  having 
been  made  with  respect  to  the  residue  of  the  cargo,  and 
the  pine  timber  having  been  floated  into  shallow  water, 
where  it  was  secured  and  in  the  custody  of  the  owner 
of  the  ship,  an  American  citizen,  the  Court  cannot  per- 
ceive any  solid  distinction,  so  far  as  respects  confisca* 
tion,  between  this  i>roperty  and  otiier  British  property 
found  on  land  at  the  commencement  of  hostilities.  It 
will  therefore  ba  considered  as-  a  question  relating  to 
such  property  generally,  and  to  be  governed  by  the 
same  rule. 
'■  -  '      ,  ' 

Respecting  the  power  of  government  no  doubt  is  en- 
tertained. That  .war^gives  to  the  sovereign  full  right 
to  take  the  persons  and  cx>nfiscate  the  pi^erty  of  the 
c»emy  wherever  &und,  is  concededr^  The  mjitigatioitfi 
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of  this  ri^d  role^  which  tile  humane  and  wis6  policy  of    bbo^htk 
modern  times  has  introduced  into  practice,  will  more  or        v. 
less  affect  the  exercise  of  this  right*  but  cannot  impair  r.sTATSs. 
the  right  itself*.   That  remains  undiminished,  and  when  —  ■ 
the  sovereign  authority  shall  chuse  to  bring  it  into  ope- 
ration^  the  judicial  department  must  give  effect  to  its 
will.     But  until  that  will  shall  be  expi^ssed,  no  power 
of  condemnation  can  exist  in  the  Court. 

The  questions  to  be  decided  by  the  Court  are : 

1st.  May  enemy's  property,  found  on  land  at  the 
commencement  of  hostilities,  be  seized  and  condemned 
as  a  necessary  consequence  of  the  declaration  of  war  ? 

2(L  Is  there  any  legislative  act  which  authorizes  such 
seizure  and  condenination  ? 

Since,  in  this  country,  from  the  structure  of  our 
government,  proceedings  to  condemn  the  property  of 
an  enemy  found  within  our  territory  at  the  declaration 
of  war,  can  be  sustained  only  upon  the  principle  that 
they  are  instituted  in  execution  of  some  existing  law, 
we  are  led  to  ask. 

Is  the  declaration  of  war  such  a  law?  Does  that  de- 
claration,, by  its  own  operation,  so  vest  the  property 
of  the  enemy  in  tl^e  government,  as  to  support  proceed- 
ings for  its  seizure  and  confiscation,  or  does  it  vest  only 
a  right,  t^e  assertion  of  which  depends  on  th^  will  of 
the  so  vereign  power  ?  ^ 

The  universal  practice  of  forbearing  to  seize  and  con- 
fiscate^debts  and  credits,  the  principle  universally  re- 
ceived, that  the  right  to  them  revives  on  the  restoration 
of  peace,  would  seem  to  prove  that  war  is  not  an-  abso- 
lute confiscation  of  this  property,  but  simply  confers  t 
the  right  of  confiscation. 

Between  debts  contracted  under  the  faith  of  laws,  and 
property  acquired  in  the  course  of  trade,  on  the  faith 
of  the  same  laws,  reason  draws  no  distinction ;  andj 
although,  in  practice,  vessels  with  their  cargoes,  found 
in  port  9t  the  declaration  of  war,  may  h^ve  been  seized,, 
it  is  not  believed  that  modern  usage  would  sanction 
the  seizure  of  the  goods  of  an  enemy  on  land^  whicJi 


B><firir    nt^pe  titqufred  in  peace  in  tM  t^wt  af  tna4^.    •Sucb 

v.        a  prt906edlng  is  mare,  and  vroiild  be  deemed  a  faarsfa  ex* 

ir.sTATM.  enrise  of  the  rightB  of  war.    But  allliough  Hie  pracfice 

————-*  in  tiiis  i^pect  may  not  be  HMferm,  that  circumetanoe 

does  not  essentially  aflftet  the  question.    The  enquiry 

>  is,  whether  sucli  property  re^  in  ttie  «ofere%n  by  ibe 

mere  declaration  of  vari  or  remains  soljtsct  to  a  ri^M 

of  confiscation,  the  exercise  of  which  Spends  t)n  the 

national  will :  and  the  rule  which  applies  to  one  case, 

so  far  as  respects  the  operation  of  a  <!^<:lfanitton  of  war 

on  the  thing  itself,  must  apply  to  all  others  over  which 

war  gtvifl  an  equal  right    The  Tight  of  Hie  sovereign 

to  confiscate  d(*bte  being  preeioely  4h6  same  wifli  tiie 

,      rjigbt  to  ctmflscate  other  property  found  in  Mie  country, 

the  bjMrration  of  a  declaration  of  war  on  debts  and  on 

other  property  found  within  die  country  mnstfce  Uttt 

same.    Wbat^hen  is  this  operation? 

Eren  Bfnkershoekf  who  maintains  the  broad  prfnci- 
pie,  that  in  war  erery  thing  done  against  an  enemy  ifif 
fawfiil;  tbat  he  may  4ie  destroyed,  thqugfa  unarmed  and 
defenceless-;  that  fraud,  or  even  poison,  may  be  em- 
ployed against  him  |  that  a  most  unlimited  right  is  ac- 
quired to  his  person  and  property ;  admits  that  war  does 
not  transfer  to  the  sovereign  a  debt  due  to  his  enemy  ; 
f  nd,  therefore,  if  |»|tyment  of  such  debt  he  not  exacted, 
peace  revives  the  former  right  of  the  creditor;  «be- 
•«  cans'*,''  he  says,  *«  the  occupation  which  is  had  by 
^f  war  consists  more  in  fact  than  in  law.''  Se  adds  to 
hia  observations  on  this  subject,  ^<  let  it  not,  however, 
'<  be  supposed  that  it  is  only  true  of  actions^  that  tbey 
<^  are  not  condemned  ipso  jure,  for  other  things  also  bc- 
**  longing  to  the  enemy  may  be  concealed  and  escape 
<<  condemnation." 

battel  says,  that  "the  sovereign  can  neither  detain 
'f  the  persons  nor  tlie  property  of  those  subjects  of  tiie 
f<  enemy  who  ai*e  within  his  dominions  at  the  time  of 
<<  the  declaration.'^ 

It  is  true  that  this  rule  i$i,  in  terms^  applied  Jfy  VaM 
to  the  property  oi^ose  only  who  are  personally  within 
the  territory  at  the  commencement  of  hostilf^es  ^  hirt  H 
applies  equally  to  things  in  action  and  to  things  in  pos- 
session ;  and  if  war  did,  of  itself,  without  any  further 
exercise  of  the  sovereign  vi^^  vest  the  property  of  tbe 


mcQij  in  ^  MveriligB^  bis  pm9ei«ce  €9idd  sot  cmokpt    novm 
it&om  this  operatiioa  of  wv*    N^r  cim  n  reaaon  be        v. 
|iejT)rived  for  maintaiiiitig  tlmt  the  public  faitli  is  more  u^TA'ns. 
ML^rely  pledged  fep  ttie  secmtjr  of  propertj  trusted  in      ■■■     ■■  ■ 
the  tenritoryr  of  the  mktkiii  in  time  offeace,  if  it  be  im:- 
conpaoied  bgr  il»  owners  tban  if  iit  he  collided  to  tiio 
eare  nt  others. 

eiMf,  frfter  atatiuigihe  general  right  of  aeizufe^  aays» 
<<  Bat»  in  strict  justice,  (hat  right  can  take  effect  only 
<<  on  those  possessions  of  a  belligerent  which  have  come 
«c4o itekaads  <rf  his  adiwssuy  after  the  dedaration  of 
^  hoaOitiea.'' 

The  nii>deni  role  then  would  seem  to  be,  tliat  tangi* 
bie  property  belonging  to  an  enemy  and  found  Qi  the ' 
country  at  the  commencement  of  war,  ought  not  to  be 
immecKately  confiacaled ;  and  in  aliMBt  every  commer* 
cial  treaty  an  article  is  inserted  sttpnlating  for  the 
right  to  withdraw  such  property. 

Thia  rule  appeairs  to  be  totally  incompatible  with  the  . 
idea,  that  war  does  of.  itself  vest  the  property  in  the 
beUigeront  government.  It  may  be  considered  as  the 
opinion  of  all  who  have  written  on  the  jtis  iellU  that 
war  glved  the  rigl^  to  confiscate,  but  dot^s  not  itself 
confiaDate  the  property  of  the  enemy ;  and  their  mlea 
go  to  the  exercise  of  this  right. 

The  constitution  of  the  United  States  was  framed  at 
a  tine  when  this  rule,  introduced  by  commerce  in  favor 
of  moderation  and  humanity,  was  received  througiiout 
the  Gtinlized  world.  In  expounding  that  constitution,  a 
cotistmdion  ought  not  ligtttly  to  be  admitted  which 
would  give  to  a  declaration  of  war  an  effect  in  tltis 
country  it  does  not  possess  elsev^here,  and  which  would 
fetter  that  exercise  of  entire  discretion  respecting  ene- 
my property,  which  may  enable  the  government  to  ap* 
ply  to  the  enemy  the  rule  that  he  applies  to  us. 

If  we  look  to  the  constitution  itself,  we  find  this  ge- 
neral reasoning  much  strengthened  by  the  words  of  tliat 
ansttament. 

€Mwl;  the  deekiMitim  of  war  has  only  the  effect  ^ 
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BBowir    placing  the  two  nations  in  a  stattfof  hoBti^t]r5  of  pro- 

V.        ducing  a  state  of  war,  of  giving  those  rights  whjch  war 

v.8TAT£«.  confers ;  but  not  ol*  opei^ting,  by  its  own  force,  any  of 

■  those  results,  such  as  a  transfer  of  property,  which  are 

usually  produced  by  ulterior  measures  of  government, 

is  fairly  deducible  from  the  enumeration  of  powers 

which  accompanies  that  of  declaring  war.    <<  Congress 

<*  shall  have  power'* — «<  to  declai'e  war,  girant  letters  of 

«'  marqiie  and  reprisal,  and  make  rules  concerning  cap- 

<<  tures  on  land  and  water/' 

It  would  be  restraining  this  clause  within  narrower 
limits  than  the  words  themselves  import^to  say  that  the 
power  to  make  rules  concerning  captures  t)n  land  and 
water,  is  to  be  confined  to  captures  which  are  exterri- 
torial. If  it  extends  to  rules  respecting  enemy  proper- 
ty found  within  the  tenitory,  then  we  perceive  an  ex- 
press grant  to  congress  of  the  power  in  question  as  an 
f  ndepend^t  substantive  power,  not  induded  in  that  of 
declaiing  war. 

The  acts  of  congress  furnish  many  instances  of  an 
opinion  that  the  declaration  of  war  does  not,  of  itself, 
authqiize  proceedings  against  the  persons  or  property 
of  the  enemy  found,  at  the  time^  within  the  territory. 

War  gives  an^  equal  right  over  persons  and  property: 
and  if  its  declaration  is  not  con8id^*ed  as  prescribing  a 
law  respecting  the  person  of  an  enemy  found  in  our 
country^  neither  does  it  prescribe  a  law  for  his  jH^per- 
ty.  The  act  concerning  alien  enemies,  which  confers 
on  the  president  very  great  discretionary  powers  re- 
specting their  persons,  afitirds  -a  strong  implication  that 
he  did  not  possess  those  powers  by  virtue  of  the  decla- 
ration of  war.  .      • 

The  <<  act  for  the  safe  keeping  and  accommodation  of 
prisoners  of  war,"  is  of  the  same  character. 

The  act  proliihiting  trade  with  the  enemy,  contains' 
this  clause: 

<^  And  be  it  further  enacted.  That  the  president  of 
<<  the  United  States  he,  and  he  is  hereby  authorized  to 
**«  give,  at  any  time  within  six  months  after  the  passage 
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<<of  this  act^  passports  for  the  safe  transportation  of    bbown 
^^anv  ship  or  other  property  belonging  to  British  sub-        v. 
'Ejects,  and  which  is  now  wltbin  the  limits  of  the  United  upstates. 

«  States." 

% 

V 

The  phraseology  of  this  law  shows  that  tt|e  property 
of  a  British  subject  wasi  not  considered  by  the  lej^isla- 
ture  as  being  vested  in  tlie  United  States  by  the  decla- 
ration of  war ;  and  this  authority  which  the  act  confers 
on  the  president^  is  manifestly  considered  as  one  wliich 
he  did  not  previously  possesa. 

The  proposition  that  a  declaration  of  war  does  not* 
in  itselO  enact  a  confiscation  of  the  property  of  the  ene- 
my vdtbin  the  territory  of  the  bf^itigerent,  is  balieved  to 
be  entirely  free  from  doubt.  Is  there  in  tl^^apt  of 
congress^  by  whiish  war  is  flec)ared  against  Great  Bri- 
taiuj  any  expression  wliich  would  indicsite  such  an  in- 
tention? 

That  acty  after  placing  the  two  nations  in  a  state  of 
war,  authorizes  the  president  of  the  United  States  to 
use  the,  whole  land  and  naval  force  i^f  the  United  States 
to  carry  the  war  into  effect,  and  «  to  issue  to  private 
<<  arm^d  vessels  of  the  United  States,  commissions  or 
« letters  of  marque  and  general  reprisal  against  the 
f«  vessels,  goods  and  effeets.  of  the  government  pf  the 
<^  united  kingdom  of  Great  Britain  and  Ireland^  and 
«  the  subjects  thereof/^  . 

That  reprisals  may  be  made  on  enemy,  property 
found  within  the  United  States  at  the  declaration  of 
war,  if  such  be  the  will  of  the  nation,  has  been  admit- 
ted;  but  it  is  not  admitted  that,  in  the  declaration  of 
war,  the  nation  has  expressed  its  will  to  that  effect. 

It  cannot  be  necessary  to  employ  argument  in  show- 
ing that  when  the  attorney  for  the  United  States  insti- 
tutes proceedings  at  law  for  the  confiscation  of  enemy 
property  found  on  land,  or  jQoating  in  one  of  our  creeks. 
in  the  care  and  cui^tody  of  one  of  our  citizens,  he  is  not 
acting  under  the  authority  of  letters  of  marque  and  re- 
prisaly  still  less  under  the  authority  of  stich  letters  is- 
sued to  a  private  armed  vessel* 
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BBowA       The  <'  Qct  coficerniiig  letters  of  niMirque^  prbtei  «nd 
V.        prize  goods^"  c&tBkAy  contains  nothing  to  aoth^itize 
17.9TATES.  Ihid  seizure.  . 

There  teing  no  other  act  of  congress  which  bears 
ttpoti  tht  subject^  it  is  considered  as  proved  that  the 
legislature  has  not  confiscated  enemj"  profetty  which 
was  within  the  United  States  al  the  (tedttraiion  of  wmt^ 
and  that  this  sentence  i^  condemnation  <;MHiot  b^  siis« 
(ained. 

One  view;  however,  has  been  iaken  of  this  subject 
which  deserves  to  be  further  considered.  \ 

"  It  is  urged  that,  in  executing  the  laws  of  war,  ^ 
executive  may  seize  and  the  Courts  condentn  aS  pro- 
perty which,  according  to  the  modern  law  of  nat^s^ 
is  si^ject  to  ronftscattcHi,  although  it  might  require  an 
act  of  the  legislature  to  justify  the  condemnation  of  (hat 
property  which,  according  to  modern  usage^  ought  not 
to  be  confiscated.  • 

.  This  argument  must  assume  for  its  bousls  the  positioitC 
that  modern  usage  constitutes  a  rule  which  acts  direct- 

,  ly  upon  the  ttiing  itself  by  its  own  force>  mid  not 
tlirough  tte  sbvereign  power.  Thid  poi^ion  is  not  al- 
lowed. This  usage  Is  a  guide  v^hid^  the  tso^verei^  fol- 
lows or  abandons  at  his  wiH.  The  role,  like  ol^er  pre^ 
oepts  of  morality,  of  humanity,  and  even  of  wisdom,  is 
addressed  to  the  judgment  of^the  soverei^;  and  al- 
tliough  it  cannot  be  disregarded  by  him  without  oblo- 
quy, yet  it  may  be  disregarded. 

The  rule  is,  in  its  nature,  flexible.  It  is  subject  to 
infinite  modification.  It  is  not  an  immutable  rule  of 
law,  but  depends  on  political  considerations  which  may 
continually  vary. 

Commercial  nations^  in  the  situation  of  the  United 
States,  have  always  a  considerable  quantity  of  property 
in  the  possession  of  their  neighbors*  When  war  breaks 
out,  the  question,  "what  sliall  be  done  with  en^my  ]M*o- 
perty  .in  our  country,  is  a  question  rather  of  pcrflcy  than 
of  4aw.  T\\e  rule  which  we  apply  to  the  properly  of 
our  enemy,  will  be  applied  by  him  to  the  property  of 
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^r  citizens.    Like  all  other  questums  of  policy,  it  is    VBxxym 
projper for  the  consideration  of  a  departrmnt  which  can         v, 
modify  it  at  will;  not  for  the  consitieratiun  of  a  depart-  v.sTArBs. 
iDent  which  c^n  pursue  only  the  law  as  it  is  written.    It  —      ■    m 
is  proper  for  the  cons^iideration  o{  the  legislature,  not  of 
the  ex'i^utive  or  judiciary.  / 

It  appears  to  the  Court,  that  the  power  of  confisca- 
ting enemy  property  is  in  the  legislature,  and  that  the 
legislature  has  not  yet  declared  its  will  :o 'confiscate  pro- 
perty which  was  within  our  territory  at  the  dec  laration 
of  war.  The  Court  is  therefore  of  opinion  that  there  is 
error  in  the  sentence  of  condemnation  pronoun. cd  in  (he 
the  Circuit  Court  in  this  case,  and  doth  direct  that  the 
satue  be  reversed  and  annulled,  and  that  the  sentence  of 
the  District  Court  be  affirmed. 

Stoby,  J. 

In  this  casPj^  I  have  the  misfortune  to  differ  in  opinion 
from  my  brethren ;  and  as  the  grounds  of  the  decree 
were  fuJly  stated  in  an  opinion  delivered  in  the  CAurt 
below,  I  shall  make  no  apology  for  reading  it  in  tins 
place. 

■m  ' 

«  This  is  a  prize  allegation  filed  by  the  district  attor- 
ney, in  behalf  of  the  United  States,  and  of  John  Delano, 
ag^ainst  550  tons  «f  jnne  timber,  part  of  the  cargo  of  the« 
American  ship  Emulous,  which  was  seized  as  enemies' 
property,  about  the  5th  day  of  April,  1813,  after  the 
same  had  been  discharged  from  said  ship,  and  while 
afloat  in  h,  creek  or  dock  at  New  Bedfi^rd,  where  thf 
tide  ebbs  and  ilows. ' 

From  the  evidence  in  thjs  case,  it  appears  tliat  the  ship 
£mulous  is  owned  by  the  said  John  Delano,  John  John- 
son, Levi  Jenny*  and  Joshua  Delano  of  New  Bedford^ 
and  citizens  of  the  United  States.  On  the  Sd  day  of 
February  1812,  the  ownjers,  by  their  agents,  entered  in- 
to a  charter-party  with  EUjah  Brown  as  agent  of 
Messrs.  Christopher  Idle,  Brother  and. Co.  and  James  ^ 
Brown,  of  London,  merchants,  for  said  ship,  to  proceed 
from  the  port  of  Charleston,  South  Carolina,  (where  the 
ship  then  lay,)  to  Savannah,  in  Georgia,  and  theiv  takg 
on  board  a  cargo  of  timber  and  staves^  at  &, .  ewtaicl 
VOL.  VIIL  17 
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BROWK    freight  stipulated  in  the  charter-party*  and   proceed 
V.        with  the  sanie  to  Plymouth,  in  England^  <<  for  orders  to 
17«8TAT£8.  unload  t!iere  or  at  any  other  of  his  majedty'd  dock-yards 
in  England."    The  ship  accordingly  proceeded  to  Sa- 
.  vannahy  took'  on  board  the  agreed  cargo,  and  was  th^e 
stopped  by  the  embargo  laid  b>  Congress  on  the  4th  of 
April  1812.     On  the  25th  of  tie  same  April,  it  was  a- 
gre^d  between  Mr.  E.  Brown  and  the  master  of  the  shipr 
that  she  should  proceed  with  the  cargo  to,  and  lay  at 
New  Bedford,  without  prejudice  to  the  charter-paiiy. 
The  ship  accordingly  proceeded  for  New  Bedford,  and 
arrived  there  in  the  latter  part  of  May  1812,  where,  it 
seems,  the  cargo  was  finally, 'but  the  particular  time  is 
not  stated,  unloaded  by  the  owners  of  the  ship,  the  staves 
put  into  k  warehouse,  and  the  timber  into  a  salt  water 
creek  or  dock,  where  it  has  ever  since  remained,  water- 
borne,  under  the  custody  of  said  John  Delano,  by  whom 
the  subsequent  seizure  was  made>  for  his  qwn  bene&t  and 
the  benefit  of  the  United  States.    Oh  the  7th  November^ 
1812,  Mr.  Elijah  Brown,  as  agent  for  the  British  own- 
ers, ^one  of  whom,  James  Brown,  is  his  brother,)  sold 
the  whole  cargo  to  the  present  claimant,  Mr.  Armitz 
Brown  (who  it  should  seem  is  also  his  brother)  for  243S 
dollars  and  67  cents,  payable  in  nine  months,  for  which 
the  claimant  gave  his  note  accordingly.  ^JThe  master  of 
the  ship,  Capt.  Allen,  swears  that,  at  the  lime  of  entering 
into  the  charter-party,  Mr,  Elijah  Brown  stated  to  him 
that  the  British  owners  had  contracted  with  the  British 
government  to  furnisli  a  large  quantity  of  timber  to  be 
delivered  in  some  of  his  majesty^s  dock-yai'dsr. 

Besides  the  claim  of  Mr.  Brown,  there  is  a  claim  in- 
terposed by  the  owners  of  the  ship  Emulous^*  praying  far 
an  allowance  to  them  of  their  expenses  and  charges  in 

the  premises.  "• 

.  t 

A  preliminary  exception  has  been  taken  to  the  libel 
for  a  supposed  incongruity  in  blending  the  rights  of  the 
United  States  and  of  the  informer  in  the  manner  of  a 
qui  tarn  action  at  the  common  law. 

'  I  do  not  thiidc  this  exception  is  entitled  to  much  con- 
sideration. It  is,  at  most,  but  an  irreguhtrity  Whieh 
cannot  affect  the  nature  of  the  proceedings,  or  oust  the 
jurisdiction  of  this  Cqurt.^    If  the  informer  caniiot  legfi-- 
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fy  take  any  Uterest^  the  United ,  States  have  still  a  rigbt»    Bwwir 
if  tkir  title  is  otherwise  well  founded^  to  daiio  a  condem-        9. 
nation :  Nor  would  a  proceeding  of  this  nature  be  deem-  u«statb0. 
ed  a  fatal  irregularity  in  Courts  having  jarisdiction  ^ 
seizures^  whose  proceedings  are  governed  by  much  rtiore 
rigid  r^les  than  those  of  the  admiralty.    It  is  a  princi- 
ple clearly  settled  at  the  commcHi  law,  that  any  person 
might  seize  ancnstomed  goods  to  the  use  of  himself  and 
the  kingy  and  thereupon  inform  of  the  seizure ;  and  if» 
in  the  exchequer,  the  informer  be  not  entitled  to  any  part, 
the  whole  shally  on  such  information,  be  adjudged  to  the 
king.    For  thm  doctrine  we  have  the  authority  of  lord 
Hale.    Jlirg.  law  tracts,  %%7.   And  the  solemn  judgnicnt 
of  the  Court,  io  Moev^  Eoe,  Mar  At.  185. — and  Maldtn  v. 
Bartlitt,  Farker,  105. '  The  same  rule  most  undoubtedly 
exists  in  the  prize  Court,  and,  as  I  apprehend,   applies 
wkh  greater  latitude.    All  property  captured  belongs 
jNPigiRaliy  to  the  crown  ;  ajid  individuals  can  acquire  a 
title  thereto  in  no  other  manner  than  by  grant  firom  the 
crown.     The  Shebe,  5.  Bob.  173 — ^11.  East,  619.— The 
Maiia  Franceisen  6  Rob.  2S^.    This,  however,  does  not 
I^^lude  the  right  to  seize ;  on  the  contrary,  it  is  an  in- 
disputable principle  m  the  English  prize  Courts,  that  a 
subject  may  seize  hostile  property  for  the  use  of  the 
crown,  wherever  it  is  found ;  and  it  rests  in  the  discre* 
tion  of  the  crown  whether  it  will  or  will  not  ratify  and 
consummate  the  seizurfg  by  proceeding  to  condemnation. 
But  ix>  the  prize  Court  it  is  a  matter  of  pure  indifference 
whether  the  seizure  proceeded  originally  from  the  crown, 
or  has  been  adopted  by  it ;  and  whether  the  crown  would 
tsikejurecoronae,  by  its  traui^cendant  prerogative,  ovjure 
admiralitatis,  as  a  flower  annexed  by  its  grant  to  the;  o£- 
ftce  of  lord  high  admiral.    The  cases  of  captures  bv  non- 
commissioned ^pessels,  by  commanders  on  foreign  stations, 
ajitertor  to  war,  by  private  individujils  in  port  or  on  the 
coasts,   and  by  naval  commanders  on  shore  on  unaur 
thorised  expeditions,  are  all  very  strong  illustrations 
of  the  \princii^e.     The  Jiquila,  1.  Sob.  S7.-^The  Tivee 
Gesuster^  2.  ReK  294,  note. — The  Rebeckahy  1.  Ro^*  2^. 
— The  Gtrtrwijdaj  %  i£o&.  211-. — Tfe  Meloinane^  5.  Rob. 
H — J%e  Ch^rhite,  4..  Rob.  282* — TkeRichmond^  5.  Rob. 
S2B* — Thorskmsm,  1.  Mditv.  102. — Male  in  Marg.  law 
tracts,  ch,  28.  p.  2*5.    And  in  cases  where  private  ci^- 
tws  seek  condemnattion  to  themselves,  it  is  the  settled 
course  oi  the  Court,  ofn  failure  of  tlieir  titiie,  to  decree 
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BKowir    condemnation  to  the  crown  or  the  admiralty^  as  the  cir- 
V.        cumstances  require.     The  Wahingham  Packetf  %.  Rob» 
v,STATEs«  77. —  The  Etniscpf  4.  Rob.  262.  note, — and  Ihe  cases  cited 
supra.     Nor  can  1  consi<|pr  tiiese  principles  of  the  Bri- 
tish Courts  a  departure  from  the  law  of  nations.    The 
authority  of  Puffkndorf  hnA  Fo^  are  introduced  to  shew 
that  private  subjects  "hre  not  at  liberty  to  seize  the  pro- 
perty of  enemies  without  fhe  ci^mmission  of  the  sovereign, 
and  if  *bcy  do  they  are  considered  as  pirates.    But^hen 
attentivel,>  con^fidered,  it  strikes  me  that»  taking  the  full 
scope  of  these  authors,  they  will  not  be  found  to  support 
so  broad  a  position.     Puff,  B.  8.  ch.  6.  $  ^1. — Vattdf  B. 
^.  eh.  15.  §  22;S  224;,  225,  226,  227.     Fh«ci  liimself  ad- 
mits ($  234<,)  tiiat  the  declaration  of  war,  which  enjoins 
the  subjects  at  large  to  attack  theencftiiy's  subjects,  im- 
plies a  general  order ;  and  that  to  commit  hostilities  on 
oriir  enemy  without  an  order  from  ou:  sovereign' after 
the  war>  is  not  a  violatir>n  so  much  of  the  law  of  nations 
as  of  the  public  law  apjdicable  to  the  sovereignty  of  our 
own  nation*  ($  225.)     And  he  rxpliritly  states,  (§  226.) 
tb«t,  by  the  law  of  nati'.ns,  when  onoe  two  nations  are 
engagi^d  In  war,  all  the  s^bji^cts  of  Ihe  one  may  commit 
h  St  ill  ties  against  those  of  the  other,  and  do  them  all  the 
mischief  ajthorized  by  tiie  state  of  war.     All  that  he 
contends  for  is,  that  though,  by  the  declaration,  all  the 
subjects  in  general  arc  ordered  to  attack  the  enemy,  y?t 
that  by  custom  this  is  usually  restrained  to  persons  act- 
ing under  Gommission  ;  and*  tliat  the  generd  order  does 
not  invite  the  subjects  to  undertake  any  offensive  expe- 
dition without  a^ commission  or  particular  order;  ($  227.) 
and  that  if  tfiey  do,  tliey  are  not  usually  treated  by  the 
enemy  in  a  maniier  as  favorable  as  other  prisoners  of 
Avar,  (§  226.)    And   Vattet  (§  227)  explicitly  declares, 
that  the  declaration  of  war  <*  authorizes,  indeeilf  and  even 
obliges  every  subject,  of  whatever  rank,*  to  secure  the 
persons  and  things  belonging  to  the  enemy,  when  they 
faill  into  his  hands.     And  he  then  goes  on  to  state  cases 
in  which  the  authprity  of  the  sovereign  may  be  pjesu- 
jned,  (§  228.)   The  whole  doctrine  of  Vattel,  fairiy  con- 
sidered, amounts  to  no  more  than  this,  that  the  subject 
is  not  required,  by  the  mere  dedaration  of  war,  to  origi- 
nate predatory  expeditions  against  the  enemy  •  that  he  is 
ftot  authorized  to  wage  war  contrary  to  the  will  of  bis 
bwti  sovereign  ;  and  that,  though  the  (Hrdinary  dec^lara- 
tton  of  war  imports  a  general  authority  ta  attack  tiieen- 
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emy  and  his  property,  yet  custom  has  so  far  restraiMd    bbowh 
its  meaning,  that  it  is  in  genersj  confined  to  persons        v» 
acting  under  the  particular  or  constructive  commissioB  it.statbs^ 
of  the  sovereign*    If,  therefore,  the  subji  ct  do  uoderlake     _ 
a  predatory  expedition^  it  is  an  infringement  of  the  pub- 
lic law  of  his  ovin  country,  whose  sovereignty  he  thus  in- 
vades, but  it  is  not  a  violation  of  the  law  of  nations  of 
which  the  enemy  has  a  right  to  complain*    But  if  the 
property  of  the  enitmyfall  into  the  hands  of  a  subject,  he 
is  bound  to  secure  it. 

For  every  purpose  applicable  to  the  preseiit  case,  it 
does  not  seem  necessary  to  controvert  these  positions,* 
and,  whatever  may  be  the  correctness  of  the  others^ 
I  am  perfectly  satisfied  that  the  position  is  well  founded^ 
that  no  subject  can  legally  commit  hostilities,  or  capture 
property  of  an  enemy,  when,  either  expressly  or  con- 
structively, the  sovereign  has  prohibited  it  But  sup- 
pose he  does,  I  would  ask  if  the  sovereign  may  not 
ratify  his  proceedings;  and  thus,  by  a  retroactive  ope- 
ration, give  validity  to  them  ?  Of  this  there  seems  to  roe 
no  legal  doubt*  The  subject  seizes  at  his  peril,. and  the 
sovereign  decides,  in  the  last  resort,  whether  he  will 
approve  or  disapprove  of  t^e  act.  Thonhtvoen^  1,  Edw. 
102.  The  authority  of  Puffendorf  is  still  less  in  favor 
of  the  position  of  the  Claimant's  counsel.  In  the  section 
.cited  fbook  8,  ch.  Q,  s^.  21. J  PuflTendorf  considers  the 
question  to  whom  property  captured  in  war  belongs; 
a  question  abo  exaimncd  by  Faim  in  the  2^9th  aection  of 
the  book  and  cha]^ter  above  referred  to;  In  the  course  of 
that  discussionr  Pufilbndorf  observes,  ^  that  it  may  be 
very  justly  questoned,  whether  every  thing  taken  in 
war,  hy  private  hoUUUies,  and  by  the  bravery  of  private 
subjects  that  ,have  no  commission  to  warrant  them,  be- 
longeth  to  th^m  that  take  it.  For  this  is  also  a  pai*t  of 
the  war,  to  appoint  what  person^  are  to  act  in  a  hostile 
manner  against  the  enemy,  and  how  far :  and,  in  con- 
sequence, no  private  person  hath  power  to  make  de- 
vastations in  an  enemy's  country  or  to  carry  off  spoil 
or  plunder  without  permission  from  his  sovereign:  and 
the  sovereign  is  to  decide  how  far  private  men,  when 
th^ey  are  permitted,  are  to  use  that  liberty  of  plunder ; 
and  whether  they  are  to  be  the  sole  proprietors  in  the 
booty  or  only  to  shave  a  part  of  it :  so  that  all  a*  pri- 
vate adventnrer  in  w%r  can  pretend  io^  is  no  more  than 
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9A»wif    wittt  his  aoYereign  wiU  please  to  sdbw  bim  ^  for  to  ke  a 
'  V.        aaMter  asd  to  act  offenaiyefy^  a  man  most  be  eomiDis* 
v«»TATB9*  atoned  by  public  alitbatity.'^ 

V 

As  to  the  point  upoit  which  Puffendorf  here  eacptesses 
iiis  doubts,  I  suppose  that  no  person,  at  this  day^  enter- 
tains any  doubts.  It  is  now  clear,  as  I  hav€  already 
staited,  that  all  captures  in  war  enure  to  the  sovereign, 
and  can  be^bome  private  prop^y  only  by  his  gtwA* 
But  is  there  any  thing  in  Puffendorf  to  a^tborne  the 
doctrine,  that  ttie  subject  so  seizis^  property  of  the 
enemy,  is  guilty  of  a  very  aiormons  crime— ^  the  odi^ 
oiia  crioi^  of  piracy  ?  And  is  there,  in  this  laagaage, 
any  thing  to  show  that  the  sovereign  may  not  adopt 
the  acts  ^  his  subjects,  in  such  a  case,  and  give  them 
the  effect  of  futt  and  perfect  i*atificatioa?  It  has  not 
been  pretended,  that  I  recolkct,  *lhal  Crrotius  snn^rts 
the  position  cont^ded  for.  To  ne  it  seems  pretty 
clear  that  his  opinions  lean  rather  ihe-other  way ;  viz : 
to  suppoft  the  indiscriounate  right  of  captcms  toaUpr6- 
perty  captnred  by  them*  Ceroid,  UbM  a,  c/u  €,  nee.  3, 
8€c.  iO,  see.  ±%.  Mgnkershoek  baa  not  discussed  the 
fuestiofi  in  direct  terms.  In  one  phiae  (Bynk.  Fuh..  Ju- 
ris, eh  3,)  he  says,  that  bfe  is  not  glittty  ^  any  crime, 
by  tind  laws  of  war,  who  invada^^a.  hostilo  shore  in  hopes 
of  getting  booty.  It  is  true  tl^  in  anotbi^r  place  (id* 
eh*  90,)  he  adibits,  in  conformity  ta  hia  doctrifie  eise^ 
where,  (id.  ch.  17,)  that  if  an  uncommissioned  eroizer 
should  sail  for  the  porpos^  of  maJcing  hostile  captures, 
she  ipoLigbt  be  deaft  with  as  «  pirate,  if  she  made  any 
captures  except  in  self-defenceu  Vat  tbig  he  expressFy 
grounds  upon  tlie^^  municipal  (^icts  of  his  own  country 
in  relation  to  captures  made  by  it&  own  subjects.  And 
he  says,  every  declai^a^ion  of  war  not  only  permits  but 
expressly  ordt'rs  ail  subjects  to  injure  the  enemy  by  ev- 
ery possible  means;  not  only  to  averf  tlie  danger  of 
capture,,  but  to  capture  and  strip  the  enemy  of  all  his 
property*  And^  looking  to  the  general  scope  of  his  ob- 
servatioiis,  (iii  di.  3,  ^,^^  eh.  £6^  17.)  I  think  it  may, 
not  unfaii4y,  be  argued  tbaty  ind^ndent  of  particular 
edicts,  the  sabjects  of  faoalile  nations  might  lawfully 
aeiae  each  other^o  property  wherever  found :  -  at  leasts 
hs  sikatest  nothing  from  which  it  can  be  inferred  that 
tbte^  savnrcigA  liiight  not  avail  himself  of  prc^rty  cap* 
tured  firam  due  en^my  \fy  uncommissioned  auhleois.    9a 
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^  mbiok,  I  Md  that  the  true  doctrine  of  the  law  of    SMwt 
BatiODfif  foaad  in  fn^^g^  jaristsy  iss  that  private  eiti«*        i^ 
sens  cannot  acquire  to  themselves  a  title  to  bostiie  pr»*  ir.sTAl'fis. 
perty,  unless  it  is  seized  under  the  commiasion  of  their  *-•—••«—». 
floveii^ga ;  and  t&at^  if  they  depredate  apon  tiie  eneroyi 
tiiejr  act  upon  their  perils  and  may  be  liable  to  punish** 
mee^f  unless  tiieir  acts  are  ad^^ted  by  their  sovereign^ 
That,  in  mod^m  timeSf  the  mere  declaration  of  war  is 
not  supposed  to  clothe  the  citizens  with  authority  to  « 
capture  Iiostile  property^  but  that  they  may  lawfully 
'seize  hostile  prop^y  in  their  own  defence^  and  are 
bound  to  secure,  for  the  use  of  the  sovereign,  all  hostile 
property  which  falls  into  tibeir  bandf^    If  the  principles 
of  British  prize  law  go  further,  I  am  free  to  say  that  i 
consider  them  as  the  law  of  this  country. 

I  have  been  led  into,  this  discussion  of  the  doctrine  of 
foreign  jmri^,  farther  than  I  originally  intended; 
because  the  practice  of  this  Court  in  prize  proceedings 
BUist,  as  I  have  already  intimated,  be  governed  by  the 
roles  of  admiralfy.  law  disclosed  in  En^isli  reports,  in 
preference  to  the  mere  dida  of  elementary  writers.  I 
thought  it  my  duty,. however,  to  notice  these  autbori* 
ties,  because  they  seem  generally  relied  on  by  the  Clai- 
mant's counseL  >  Im  my  judgment,  tlie  libel  is  well  and 
propeirly  brooght ;  at  least  for  all  the  purposes  of  jus- 
tice between  the  psni^es  before  the  CSiourt  $  and  1  overrule 
the  exception  taken  to  its  sufficiency.  . 

Havii^  disposed  of  tbis^bjeetioii,  I  come  noW  to  con- 
sider the  objection  madearby  the  United  States  against 
the  sufficiency  of  the  claim  of  Mr.  BroWn  ;  and  I  am  en- 
tirely satisfiei  that  his  claim  must  be  rejected.  It  is  a 
well  known^  role  qf  the  prize  Court,  that  tlie«niM  pro.-  / 

hamM  lies  on  the  Claimant ;  he  must  make  out  a  good 
and  sufficient  title  before  he  can  call  upon  the  captors 
to  shew  any  granndi  far  the  capture.  'Ihe  ^alsinghqm 
pad^U  %  SA^  77»  IS9  thenefore,  the  Claimant  make 
no  titl^^  ortraiee  ito^y  by  illegal  transactions,  Iris 
daim  nmst  hts  refeictsd,  and  the  Court  let^  to  dispose  of 
the  cause,  aathaotlierparties  may  estabtisl|. their  rights^ 
In  the  present  case^,^  Mr.  Browp  cls^ims  a  title  by  virtue 
sf  a  eontract  mA  sale  made  by  alien  enemies  since  the 
WWP:  I  aaj  by  alien  eneaiies ;  fi»r  it  is  of  no. importance 
what  tti^  character  of  tlie.  aigent  is ;  the  transaction 
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BSOWH  mast  have  the  siime  legal  construction  as  though  made 
V*  b^  the  aliens  themselevs.  No\¥  admitting  that  this  sale 
u.sT^TSS.  was  nbt  colorable,  but  bona  fidtt  which,  however,  I  am 
not,  at  present,  disposed  to  beltev^,  still  it  was  a  con* 
tract  made  with  enemies,  pending  a  known  war ;  and 
therefore  invdid.  Mo  principle  of  national  or  munici- 
pij  law  is  better  settled,  than  that  all  contracts  with  an 
enemy,  made  during  war,  are  utterly  void*  This  prin- 
dtfie  has  grown  hoary  under  the  reverend  respect  oC 
centuries  ,*  (19,  Edw*  4,  6,  cited  ThcoL  Dig^  Ubi,  1,  efu 
6,  sec.  31.  Ex  parte  Bonsmakeu  IS,  T^es.  jun.  71— ' 
Bristm  v.  Towtrs,  6,  T.  B.  45,)  and  cannot  now  be  sha- 
ken without  uprootyig  the  very  foundations. of  national 
law.    Bynk.  ^^cesU  Pub.  Jv/nSy  ch.  3. 

I,  therefore,  altogether  reject  the  claim  interposed  by 
Mr.  Brown.  What,  then,  is  to  be  dotie  with  the  pro- 
perty? It  is  contended,  on  the  part  of  tbe  United 
States,  that  it  ought  to  be  condemned  to  the  United 
States,  with  a  recompense,  in  the  nature  of  salvaj^e,  to 
be  awarded  to  Mr.  Delano.  On  the  part  of  the  Claim- 
ant's counsel  (who,,  under  the  circumstances,  must  be 
considered  as  arguing aaamkus  curice  to  inform  the  con- 
science of  the  Court)  it. is  contended,  1st.  That  this 
Court,  as  a  Court  of  prize,  has  no  fM*aper  jurisdiction 
over  the  xrause.  2d.  That  if  it  bav^ jurisdiction,  it  can- 
not award  condemnafion  to  the  United  States,  for  seve- 
ral reasons.  1st.  Because,  by  the  law  of  nations,  as 
now  understood,  ho  government  can  lawfully  confiscate 
tbe  debl^,  credits,  or  visible  property  4if  alien  enemies, 
which  have  been  contracted  or  come  into  the  country 
during  peace.  2d*  Because,  if  the  law  of  nations  does 
not,  the  common  law  does  afford  such  immunity  from 
confiscation  to  property  situated  like  the  present.  3d. 
Because,  if  the  right  to  confiscate  exist,  it  can  be  exer- 
cised only  by  a  positive  act  of  confi:pe<?8,  who  have  not 
yet  legislated  to  this  extent.  4th.  Because,  if  the  last 
position  be  not  fully  accurate,  yet,  at  att  events,  this 
process,  being  a  high,  prerogative  power.,  ought  not  to 
Ue  exercised,  except  by  express  instructions  from  the 
president,  w^M^ch  are  not  shown  in  this  case. 

Some  ^f  these  questions  are  of  vast  importance  and 
most  extensive  operation ;  and  I  am  exceedingly  obli- 
ged to  the  gentlemen  who  have  argued  them  with  so 
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imidi  abOity  and  learnings,  for  tte  light  which  they  have    BBotni 
thr&wn  upon  a  path  so  intricate  and  obscure*    I  have        v* 
^ven  these  quention^  ad  much  consideration  as  the  state  u.statjbs/ 
of  my  health  and  the  bi^erity  of  time  would  allow;  vand  ». 

I  shall  now  give  them  a  distinct  and  separate  discus- 
sion, that  I  may  at  least  disclose  the  sources  of  my  er- 
rors, if  any,  and  enable  those  who  unite  higher  powers  ^ 
of  discef  nment  with  more  extensive  knowledge,  to  give 
a  more  exact  and  just  opinion. 

And  first ...  As  to  the  jurisdiction  of  this  Coutt  in  mat- 
.  ters  of  prize. 

This  depends  partly  oh  the  prize  act  of  2Gth  June, 
isi^,  ch»  107,  $  6,  and  partly  on  the  true  extent  and 
meaning  of  the  admiralty  and  maritime  jurisdiction 
conferred  on  the  Courts  of  the  United  States*  The  act 
of  ^th  June,  1812,  ch.  107,  provides  that  in  all  cases 
of  captured  vessels,  goods  and  effects  which  shall  be 
brought  within  the  jurisdiction  of  the  United  States,  thei 
district  Court  shall  have  exclusive  original  cognizance 
thereof,  as  in  civil  causes  of  admiralty  and  maritime 
jurisdiction.  The  act  of  18th  June,  1812,  ch.  102,  de- 
claring war,  authorizes  the  president  to  issue  letters  of 
marqne  and  reprisal  to  private  -armed  ships  against  the 
vessels,  goods  and  effecto  of  the  British  government  and 
its  subjects;  and  to  use  the  whole  land  and  naval  fmre 
of  the  United  ^Stales  to  carry  the  war  into  efflct.  -  In 
neither  of  these  asts  is  there  any  limitatio|L  as  to  the 
places  where  captures  may  be  made  on  the  llmd  or  on 
the  seas ;  and,  of  course,  it  would  sevm  ^hat  the  right 
of  the  Courts  to  adjudicate  r^'specting  capturea  would  be 
co-extensive  with  such  captulres,  wherever  made,  unless 
the  jurisdiction  conferred  is  'manifestly  confined  by  the 
former  act  to  captures  made  by  private  armed  vessels.  - 
It  is  not,  however^  necessary  closely  to  sift  this  pointy 
as  it  may  now  4»e  considered  as  settled  law,  that  thit  ^ 

Courts  of  the'  United  States^  under  the  judicial  act  of 
SOth  September,  17$9,  ch.  20,  have,  by  thr  delegation 
of  all  civil  causes  of  admiralty  and  maritime  jurisdic* 
tion,  at  least  as  full  jurisdiction  of  all  causes  of  prize 
as  the  admiralty  in  England.  Oiass  and  al.y.  the  sloop 
Betsey  and  at*  3  Dall.  6.  Talbot  v»  Jansan^  3  DaU^  133. 
PenhaUotv  and  al*  f .  Doan^s  administratlirs.  "S  DaU.  54* 
Jennings  V.  Carson^  4b  CroftcA,  2.    Over  what  €aptan$t^ 

VOL.  viii.  u 
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BBOWN    then,  has  the  admiralty  juHsdictioii  as  a  prize  Coart? 
v»        This  is  a  question  of  considerable  intricacy^  and  has  not 
v.STATBs*  as  yet,  to  my  knowledge^  been  fully  settled.    It  has 
— — — — .  been  'doubted  whether  the  admiralty  has  an   ini^erent 
jurisdiction  of  prize^  or  ^obtains  it  by  virtue  of  the'com- 
mission  usudly  issued  on  the  breaking  oiit   of  war. 
That  the  exercise  of  the  jurisdiction  is  of  very  high  an- 
tiquity and  beyond  the  time  of  memory,  seems  to  be  in- 
contestible.    It  is  found  recognized  in  various  articles 
of  the  black  book  of  the  admiralty,  in  public  treaties 
and  proclamations  of  a  very  early  date,  and  in  the  most 
venerable  relics  of  ancient  jurisprudence.     See  EobL 
CM.  MariL  Intro,  p.  6,  7.    Id.  Instni4:tionSf  3  H.  8,  p. 
10,  art.  18,  ^;    Id.  p.  12j^  note  letter.    Edw.  3,  •)«.  D. 
1345.    Treaty  Htnry  7  and  Charles  S^  A.  D.  1*97*    Bob* 
CoU.Marit.  p.  83  and  p.  98,  art.  8.    Rob,  CoU.  Mar.  p. 
189,  note.    MougMmt  art.  19,  20,  ^c.  S^c.  passim.     In 
ifindo  V.  Rodmy,  Doug,  613,  note.  Lord  Mansfield,  in 
discusHing  the  subject,  admits  the  immemorial  antiquity 
of  the  prize  jurisdiction  of  the  admiralty  ;  but  leaves  it 
.  uncertain  whether  it  was  coevsd  with  the  instance  juris- 
diction, and  whether  it  is  constituted  by  special  com- 
mission, or  only  called  into  exercise  thweby.   After  the 
s  doubts  of  so  eminei^t  s^  judge^  it  would  not  become  niie 

to  express  a  decided  opinion.  But  taking  the  £^t  tbat^ 
in  the  earliest  times,  the  jurisdiction  is'found  in  the  pos- 
session of  the  admiralty,  independent  of  any  known 
Special  commission;  that,  in  other  countries,  and  espe- 
'  cially  in  !^ance,  upon  whose  ancient  prize  ordinances 
the  admitfttration  of  prize  law  seems,  in  a  great  mea- 
sure to  have  been  modelled,  ("Fide  Qrdin.  of  FVanUf 
Ji.  D.  1400,  Bjob.  CM.  Marit.  p.  7B.  Ordin.  of  FranUj 
.9.  D.  1584.  Id.  p.  105.  Treaty  Henry  7  and  Charles. 
S.  Id.  p.  83,  and  Rob.  note.  Id.  ±05 J  the  jiirisdictien 
has  uniformly  belonged  to  the  admirdty ;  there  seems 
,  ^  very  Strang  reason  to  presume  that  it  alw^ays  consti- 
tuted an  ordinary  and  not  an  extradrdinary  branch  of 
the  admiralty  powers :  and  00 1  apprehend  it  .was  con- 
sidered by  the  Supreme  Court  of  the  United  States^  in 
Glass  and  dL  v.  the  fietsey,  S  DaU.  6. 

However  this  question  may  be,  as  to  the  right  of  tlie 
admiralty  to  take  cognizance  of  mere  captures  made  on 
the  land»  exclusively  by  land  forces,  as  to  which  I  give 
too  opinion^  it  is  very  cleio*  that  its  jurisdiction  is  not 
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confined  to  mere  captures  at  sea*    The  prize  jurisdic-    browit 

tion  does  not  depend  upon  locality,  but  upon  the  subject        r. 

matter.    The  words  of  the  prize  cominissioo  contain  u.states. 

authority  to  pirf^ceed  u[M)n  all. and  all  manner  of  cap- 

turesy  seizure^,  prizes  and  reprisals  of  all  ships  and 

goods  tliat  are  and  shall  be  taken*    The  admiralfy, 

therefore,  not  only  takes  cognizance  of  all  captui*es 

made  at  sea,  in  creeks,,  havens  and  rivers,  but  also  of 

all  captures  made  on  land,  wl^ere  the  same  have  been 

#iade  by  a  naval  force,  or  by  co-operation  with  a  naval 

force.    This  exercise  of  jurisdiction  is  settled  by  the 

most  solemn  adjudications.  Key  and  Hiibbard  v.  FearsCf 

cited  in  Ze  Caux  v.  Edtn^  Dmig.  606.   Lindo  v.  Rodneyf 

Doug.  61S,  noU.    The  capture  of  the  Cape  of  Good  HopCf 

2  B(A.  274.  The  StelUhdel  JVbrte,  5  Rob.  349.   The  isUind 

^  Trmidadf  5  Rob.  92.     Thorshaven,  1  Ediv.  102.    The 

capture  of  Chrinsurah,  1  Deten.  179.     Tlie  Rebeckah,  1 

Mob.  212^7.  The  Oertruyda,  2  Rob.  211,   The  Maria  Fran- 

coise^  6  Rob.  292. 

.  Such,  then,  being  the  acknowledged  extent  of  the 
prize  jurisdiction  of  the  admiralty,  it  is,  at  least  in  as 
ample  an  extent,  conferred  on  the  Courts  of  the  United 
States.  For  the  determination,  thei*efore,  of  the  case 
brfore  the  Court,  it  is  not  necessary  to  claim  a  more 
-*  ample  jurisdiction ;  for  the  capture  or  sdzure,  though 
.  made  in  port,  was  made- while  the  property  was  water- 
borne.  Had  it  been  landed  and  remained  on  land,  it 
urould  have  deserved  consideration  whether  it  could 
have  been  proceeded  against  as  prize,  under  tfie  admi- 
ralty jurisfdiction,  or  whetlier,  if  liable  to  seizure  and 
condemnation  in  our  Courts,  the  remedy  ought  not  to 
have  been  pursued  by  a  process  applicable  to  municipal 
confiscations.  On  these  points  I  give  no  opinion.  See 
the  case  of  tiie  Oester  Eems  cited  in  the  Two  Friends, 
1  Rob.  284,  note.  Hale  de  Fortubus  Maris^  ^c.  in  Harg. 
Law  tracts,  ch*  28,  p.  245,  ^c.    Parker  Rep.  267. 

Having  disposed  of  th^  question  as  to  the  jurisdiction 
of  this  Court,  I  come  to  one  of  a  more  general  nature ; 
viz.  Whether,  by  the  modern  law  of  nations,  the  sovc^- 
reign  has  a  ri^t  to  confiscate  the  debt^  due  to  his  ene- 
my, or  the  goods  of  his  enemy  found  within  his  territory 
at  the  commencement  of  the  war.  » I  might  spare  mjself 
th^  consideration  of  the  question  as  to  debts ;  but^  as  it 
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BKowN    has  been  ablj  argued^  I  will  submit  same  views  jresped^ 
T.        ing  It,  because  tbe;f  will  illustrate  and  confirm  the  doc* 
JI7.8TATBS.  trine  applicable  to  gooda.    It  seems  conceded,  and  in- 
«.,*«..-...»  deied  is  quite  too  clear  for  argument,  that,  in  former  Hmes, 
the  right  to  confiscate  debts  was  admitted  as  a  doctrine 
oC  national  law.    It  had  the  countenance  of  the  civillaw. 
(^Dig.  lib^^i.  tit  1. — id.  lib.  49,  tt^«i5,)— of  QroHm,  (Be 
jure  belli  et  pads,  lib.  ^^.ch.  2,  $ 2,  cA«  6.  $  2  oA.  f,  $  5  and 
^9  ch.  13,  $  1,  ^,) — ^of  Puffkndorff  (Dt  jureMU.  et  JVaf* 
lib.  8,  ch.  6,  $  23,) — and  lastly  of  ByiJkersl:oek;  {^wbsU 
Pub.  Juris,  lib.  1,  ch.  7,)   who  is  himself  of  tiie  highest 
anthontjr,  and  pronounces  his  opinion  in  the  most  expli^ 
cit  manner.     Down  to  the  year  1737,  it  may  be  consid^ 
jcred  as  the  opinion  of  jurists  that  the  right  was  cinques- 
tionable.    It  is,  then,  incumbent'on  those  who  assume  a 
different  dttctrine,  to  prove  l^at,  since  that  period,  it 
lias  by  the  gcnr^ral  consent  of  nations*  become  incorpo- 
^rated  into  the  rode  of  public  law.  I  take  upon  me  to  say 
*that  no  jurist  of  rpputation  can  be  found  who  has  denied 
the  right  of  confiscation  of  enemies  debts.      Vattel  has 
been  supposed  to  be  the  most  favora^ble  to  the  new  doc- 
trine.   He  certainly  doas  not  deny  the  right  to  confis- 
cate ;  and  if  he  may  be  thought  to  hesitate  in  admitting 
it,  nothing  more  can  be  gathered  from  it  than  that  he 
considers  that,  in  the  present  tiines,  a  relaxation  of  the 
rigor  of  the  law  has  been  in  practice  among  the  sovci^ 
reigns  of  Europe.     Vattel,  Ub.  3,  ch.  5,  §  77.    Surely  a 
relaxation  of  tlie  law  in  practice  cannot  be  admitted  to 
constitute  an  abolition  in  principle,  when  the  principle  is 
disserted,  as  late  as  1737,  by  Bynkershoek,  and  the  re- 
laxation sliewn  by  Vattel  in  1775.     In  another  place, 
however,  Vattel,  speaking  on  the  subject  of  reprisals, 
admits  the  right  to  seize  the  property  of  the  nation  op 
its  subjects  by  way  of  reprisal,  and,  if  war  ensues,  to 
confiscate  the  property  6o  seized.    The  only  exception 
he  makes,  is  of  properly  which  has  been  dejposited  in  the 
hands  of  the  nation,  and  intrusted  to  the  public  faith ;  as 
is  the  case  of  property  in  the  public  funds.     Vattel,  lib. 
2,  ch.  18,  §  342,  343, 344.    The:  very^Kception  evinces 
pretty  strongly  the  opinion  of  VattCT  as  to  the  general 
rwfe-    Of  the  character  of  Vattel  as  a  jurist,  I  shall  not 
*     undertake  to  express  an  opinion.    That  he  has  great 
merit  is  conceded  i  though  a  learned  civilian,  sir  James 
Mac  Intosh,  informs  us  that  Jie  has  fallen  into  great  mis- 
takes in  important  **  practical  discussions  of  puUic  Iaw«^* 
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MHseourse  an  the  Iaw  of  nations ^  p.  SS*  note*    But  if  be  is    browh 
singly  to  be  opposed  to  the  weight  of  Grotius  and  PufiVn;        v. 
dhrtf  and,  above  alU  Bynkershoek,  it  will  be  difficult  fo^  f, states. 
Mm  to  sustain  so  unequal  a  contest.     1  have  been  pres-  ......^-.-.~. 

sed  with  the  opinion  of  a  very  distinguished  writer  of 
OUT  .owft  country  on  thi-  BuhjecU-^^-^amiUus,  JV*o.  18  to  23, 
on  the  British  treaty  of  1794.   l-ftdmrt,  in  tlie  fullest  man- 
ner, the  great  merit  of  the  argument  which  he  has  addu- 
ced against  the  confiscation  of  private  debts  due  to  ene- 
my subjects.    Looking  to  the  measure  not  as  of  strict 
right,  but  as  of  sound  policy  and  national  honor,  I  have 
no  hesitation  to  say  th^t  the  argument  is  unanswerable. 
Ht'  proves  incontrovertibly  what  the  highest  interest  of 
nations  dictates  with  a  view  to  permanent  policy  :  but  I 
have  not  been  able  to  perceive  the  proofs  by  which  he 
overthrows  the  ancient  principle.    In  respect  to  the  opi- 
nion of  Grotius,  quoted  by  him  in  No.  20,  as  indicating  a 
doubt  by  Grotius  of  his  own  principles,  I  cannot  help 
thinking  that  the  learned  writer  has  himself  fallen  into  a 
mistake*    Grotius,  in  the  place  referred  to,  lib.  S,  cfa. 
20,  $  la,  is  not  advetrting  to  the  right  of  confiscation,  but. 
merely  to  the  general  results  of  a  treaty  of  peace.    He 
says  (§  15,)  that,  after  a  peace,  no  action  lies  for  dama- 
ges done  in  the  war ;  bat  ($  16,)  that  debts  due  beforo 
the  war  are  not,  by  the  mere  operations  of  the  war,  re-  ' 
leused^  but  remain  suspended  during  the  war,  and  the 
right  to  recover  them  revives  at  the  peace.    It  is  impos- 
sible to  doubt  the  meaning  of  Grotius,  when  the  preced- 
ing and  succeeding  sections  are  taken  in  connexion. 
Grotius,  therefore,  is  not  inconsistent  with  himself,  nor 
is  <<  Bynkershoek  more  inconsistent  f*  for  the  latter  ex- 
plicitly avows  the  same  doctrine^  but  considers  it  inap- 
plicable to  debts  confiscated  during  the  war;  for  these 
are  completely  extinguished.     Bynk.  ^a^t.  Pvh.  Juris, 
cA/7. 


It  is  supposed  by  the  same  learned  wi^iter,  -that  the 
principle  of  confiscating  debts  had  bjeen  abandoned  for 
more  than  a  eentui^>  That  the  practice  was  intermit- 
tedf  is  certainly  no  very  clear  proof  of  an  abandonment 
of  the  principle.  Motives  of  policy  and  the  general  in- 
terests of  commerce  may  combine  to  induce  a  nation  not 
to  inforce  its  strict  rights^  but  it  ought  nol  therefore  to  be 
construed  to  release  them.  It  may,  however,  be  well 
doubted  if  this  practice  is  quite  so  uiuform  as  it  is  suppo- 
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BHowN    sed.    The  case  of  the  SitesiA  loaii»  which  exercised  the 
r.        highest  talents  of  the  English  nation/ is  an  instance  to 
U.STATE&  the  contrary,  almost  ^ithin  half  a  century,  (in  1753,) 
In  the  very  elaborate  discussions  of  national  law  to 
which  that  case  gave  birth,  there  is  not  the  slightest  in- 
timation that  the  law  pf  nations  prohibited  a  soi'epeign 
from  confiscating  debts  due  to  his  enemies,  even  where 
the  debts  were  due  from  the  nation ;  though  there  is  a 
very^  able  statement  of  its  injustice  in  that  particular 
case :  and  the  English  memorial  admits  that  when  so- 
vereigns or  states  borrow  money  from  foreigners,  it  is 
veiy  commonly  expressed  in  the  contract,  that  it  should 
not  be  seized  as  reprisals,  of  in  case  of  war.    Now  it 
strikes  me  that  this  very  circumstance  shews  in  a  strong 
light  the  general  opini'.)n  as  to  the  ordinary   right  of 
confiscation.    The  stipulations  of  particular  treaties  ol 
the  United  States  have  been  cited,  in  corroboration  of 
their  general  doctrine,  by  the  claimant's  counsel.   These 
treaties  certainly  shew  the  opinion  of  the  goremment  as 
to  the  impolicy  of  enforcing  the  i4ght  of  confiscation 
against  debts  and  actions.     See  treaty  with  Great  Bri- 
tain,  179*,  art.  10 — with  France  1778,  art.   20-^wttt 
Holland,  StJi  October  1782,  art  18 — wiih  Frussta,  ttth 
Jidy  1799,  art.  23 — with  Morocco^  ±7 S7f  art.  24»— But  I 
. .  cannot  admit  them  to  be  evidence  for  the  purpose  for 
which  they  have  been  introduced.    It  may  be*  argued 
with  quite  as  much  if  not  gi'cater  force,  that  these  stipu* 
lations  imply  an  acknowledgement  of  the  general  right 
of  confiscation,  and  provide  for  a  liberal  relaxation  be- 
tween the  parties.    I  hold,  with  Bynkersfaoek,   (QiuEsf. 
Fub.  Jur.  ch.  7.)  that  where  such  treaties  exist,  they 
must  be  observed;  where  there  are  none,  the  general 
right  prevails.    It  has  been  further  supposed,^  that  the 
common  law  of  England  is  against  the  right  of  confisca- 
ting debts ;  and  the  declaration  of  Magna  Charta,,  ch.  30f 
.  has  been  cited  to  shew  the  liberal  views  of  the  British 
constitution.    This  decla;ration,  so  far  as  is  necessary 
to  the  present  purpose,  is  as  follows :  «^  If  they''  (i.  e. 
foreign  merchants,)  **  be  of  a  land  making  war  against 
us,  and  be  found  in  our  realm  at  the  beginning  of  the 
war,  they  shall  be  attached  without  ha^m  of  body  or 
goods  (rerum)  until  it  be  known  unto  us,  or  our  chief 
justice,  how  o|ir  merchants  be  entreated,  then  in  the  land 
making  war  against  us,  and  if  our  merchants  be  well 
entreated  there,  theirs  shall  be  likewise  with  us."    I 
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quote  the  translation  of  lord  CokCf  (2,  Just  27.) — ^This    bbowh 
would  certadnly  seera  to  be  a  very  liberal  provision;  and        r. 
if  its  true  construction  applied  to  all  property  and  per-  v.states* 
sonSy  as  well  transiently  in  the  country  as.  domiciled  and 
fixed  tliere,  it  would  certainly  be  entitled  to  all  the  en- 
comiums which  it  has  received.   Mmtesq,  Spirit  of  Laws, 
lib.  20,  ch.  14.     How  far  it  is  now  considered  as  binding, 
ia  relation  to  vessels  and^  ^ods  found  within  the  realm 
at  the  commehcement  of  the  war,  1  shall  hereafter  consi- 
der.   It  will  be  observed,  however,  that  this  tirticle  of 
Magna  Chartar  does  not  protect  the  debts  or  property  of 
foreigners  who  are  xvUhaut  the  realm :  it  is  confined  to 
foreigners  within  tlie  fealm  upon  the  public  faith  on  the 
breaking  out  of  the  war.    Now  it  seems  to  be  the  esta- 
blished rule  of  the  common^law,  that  all  chosesin  action, 
belonging  to  an  enemy,  a\:e  forfeitable  to  the  crown;  and 
that  the  crown  is  atliberty,  at  any  time  during  the  war, 
to  institute  a  process,  and  thereby  appropriate  them  to 
itself.    This  was  the  doctrine  of  the  year  books^  and 
stands  confirmed  by  the  solemn  decision  of  the  exche- 
quer, in  the  Jittomey  €^eneral  v.  fVeeden,  Parker  Rep.  267. 
— MiynaTd?8  Edw.  2,  cited  iWd.— It  is  a  prerogative  of 
the  crown  which,  I  admit,  has  been  very  rarely  enforced; 
(See  lord  Mvanleffs  observations  in  Furtado  v.  Kodgers, 
S,  Bos.  and  Fvl.  191,)  but  its  existence  cannot  admit  of 
a  legal  doubt.    On  a  review  of  authorities,  I  am  entire- 
ly satisfied  that,  by  the  rigor  of  the  law  of  nations  and 
of  tbe  common  law,  the  sovereign  of  a  nation  may  law- 
fully confiscate  the  debts  of  his  enemy,  during  war,  or 
by  way  of  reprisal :  and  I  will  add,  that  I  think  thiil 
opinion  fully  confirmed  by  the  judgement  of  the  Supreme 
Court  in  Ware  v.  Hylton,  3,  Dall.  199,   where  the  doc- 
trine was^ explicitly  asserted  by  some  of  the  judges,  re- 
luctantly admitted  by  others,  and  denied  by  none. 

In  respect  to  iiie  goods  of  an  enemy  found  within  the 
dominions  of  a  belligerent  power,  the  right  of  confisca- 
tion is  most  amply  admitted  by  Grotius,  and  Puffen- 
Aortf  and  Bynkersboek,  and  Burlamaqui,  and  Ruther- 
forth  and  Yattel.  See  Grotius,  and  Puffendorf^  and 
Bynkershoek  libi  supra  ;  and  Byvk.  Qu.  Pub.  Jur^  c.  4, 
^nd  6.  2,  Burlam^  p.  209,  sec.  12,  p.  219,  sec.  2,  p.  221, 
9ec.  11..  Ruth.  lib.  2,  c.  9,  p.  BBS  to  B7S.  Such,  also, 
is  the  rule  of  the  common  law.  Hale  in  Harg.  law 
tracts,  p»  f^6,  c  18.     Vattd  has  indeed  contended  (and 
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BROWN    in  tbis  he  is  followed  hy  JccunU  Part.  2,  ch.^,  art  2, 

Ttf        sec*  7i)  that  the  sovereign  declaring  war,  can  neither 

v.sTATEs*  detain  the  persons  nor  tlie  property  of  those  subjects  of 

— r  the  enemy  who  are  within  his^ dominions  at  the  time  of 

tlie  declaration,  because  they  came  into  the  country 
upon  the  public  faith.  This  exception  (which,  in  terms^ 
is  confined  to  the  property  of  persons  who  are  within 
the  country,)  seems  highly  reasonable  in  itself,  and  is 
an  extension  of  the  rule  in  Jdagna  Chartd.  But,  even 
limited  as  it  is,  it  does  not  seem  followed  in  practice ; 
and  Bynkershoek  is  f^n  authority  the  other  way  Bt/itk. 
(fucesL  Pitb.  Jur.  c,  2,  3,  7.  In  England,  the  provision 
in  Magna'Charta  seems,  in  practice,  to  have  been  con- 
fined to  foreign  merchants'  domiciled  there;  and  not 
extended  to  others  who  came  to  ports  of  the  realm  for 
occasional  trade.  Indeed,  from  the  language  of  some 
authorities,  it  would  seern  that  the  clause  was  inserted, 
not  so  much  to  benefit  foreign  merchants,  as  to  provide 
a  remedy  for  their  own  subjects.  In  cases  of  hostile 
injuries  in  foreign  countries.  (See  the  opinion  of  Cb. 
J.  Lee  in  Kty  v.  PearsCf  cited  Doug.  606,  607.)  How- 
ever this  may  be,  it  is  very  ceii;ain  that  Great  Britain 
has  uniformly  seized,  as  prize,  all  vessels  and  cargoes 
of  her  enemies  found  afloat  in  her  ports  at  the  com- 
mencement of  war.  Nay,  she  has  proceeded  yet  far- 
ther, and,  in*  contemplation  of  hostilities,  laid  embar- 
goes on  foreign  vessels  and  cargoes,  that  she  might,  at 
all  events,  secure  the  prey.  It  cannot  be  necessary  for 
me  to  quote  authorities  on  this  point.  In  the  articles 
respecting  the  droits  (f  admiralty  in  1665,  there  is  a  ve- 
ry formal  recognition  of  the  rig!  ts  of  the  crown  to  all 
revssels  and  cargoes  seized  before  hostilities.  The  Be- 
♦  heekahf  1,  Rob.  227,  and  id.  230,  note  fa. J  This  exer- 
cise of  hostile  right — of  the  summum  jiiSf  is  si>  far,  in- 
deed, from  being  obs(dete,  that  it  is  in  constant  opera- 
•  tion,  and,  in  the  present  hostilities,  has  been  applied  to 
tlie  property  of  the  citiz<»ns  of  the  United  States.  Of  a 
similar  character,  is  the  detention  of  American  seamen 
found  in  her  service  at  the  commencement  of  the  war,' 
as  prisoners  of  war ;  a  practice  which  violates  the  spir- 
it, though  not  the  letter,  of^  Mugna  Chartaj  and,  cer- 
tainly, can^  in  equity  and  good  faith,  find  few  advocates* 
Of  the  right  of  Great  Britain  thus  to  seize  vessels  and 
c^'goes  found  in  her  pons  on  the 'breaking  out  of 
war,  I  do  not  find  any  denial  in  authorities  which  ar» 
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Entitled  to  much  weighty  and  I^  therefore,  consider  the    bbovii 
rule  of  the  law  of  nations  to  be*  that  every  sue  h  esiercise        v. 
of  authority  is  lawful,  and  rests  in  the  sound  discretiongg.  states.' 
of  the  sovereign  of  the  nation.  ——.——. 

The  next  question  is,  whether  congress  (for  witH 
them  rests  the  sovei-eignty  of  the  nation  as  to  the  right 
6f  making  war»  and  declaring  its  limits  and  eftects) 
have  authorised  the  seizure  of  enemies'  property  afloat 
in  our  ports.  The  act  of  18th  June,  I8l!«,  ch.  102,  is 
in  very  general,  terms,  dedaring  war  again<it  Great 
Britain,  and  authorizing  the  president  to  employ  the 
public  forces  to  carry  it  into  i  fleet*  independint  of  \ 
such  express  authority,  I  think  that,  as  the  executive  o^ 
the  nation,  he  must,  as  an  incident  of  the  office,  have  a 
right  to  employ  all  the^usual  and  customary  means  ac- 
knowledged in  war,  to  carry  it  into  effect.  And  there 
being  no  limitation  in  the  act,  it  seenis  to  follow  that 
the  executive  may  authorize  the' capture  of  all  enemies* 
property,  wherever,  by  the  law  of  nations,  it  may  be 
lawfully  seized. .  In  caSes  where  no  grant  is  made  by 
congress,  all  such  captures,  made  under  the  autliority 
of  the  executive,  must  entire  to  the  use  of  the  gp  vern- 
ment.  .  That  the  executive  is  not  restrained*  from  au- 
thorizing captures  on  land,  is  dear  from  the  provi<;ions 
of  the  acti  He  may  employ  and  actually  has  employe^ 
the  land  forces  f<yf,that  purpose;  and  no  one  bas  doubt- 
ed the  legality  of  the  cbhduct.  That  captures  may  be 
made,  within  our  own  ports,  by  commissioned  ships, 
sieems  a  natural  resuli  of  the  language-^f  the  gener-r 
aljty  of  expression  in  relation  to  the  authonty  to  grant 
letters  of  marque  aiid  reprjisal  to  private  armed  vessels, 
which  the  act  does  liot  confine  to  captures  on  the  high 
seas,  and  is  supported  by  the  knowu  usage  of  .Gi*eat 
Britain  in  similar  cases*  It  would  be  strange  in- 
deed, if  the  executive  cbtdd  not  authotize  or  ratify  a  - 
capture  in  our  own  ports,  unless  by  granting  a  commis- 
sion to  a  public  or  private  ship*  I  am  nnt  bold  enough  ' 
to  interpose  a  limitation  where  congi'ess  have  not  cho- 
sen to  niake  one ;  and  I  hold,  that,  oy  the  act  declaring 
war,  the  executive  may  authorize  all  captures  which^ 
by  the  modem  law  of  nations,  are  permitted  and  ap- 
proved. It  will  be  at  once  perceived,  that  in  this  doc- 
trine I  do  not  mean  to  include  the  right  to  confiscate 
debts  due  to  enemy  subjects.    This«  though  a  strictly 
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BR^rwir    national  right,  is  «d  iu^ly  deemed  edipus  in  modern 
V*        times,  and  is  so  generally  discountenanced^  that  notbing^ 
u.sTAT^s.Jiut  an  express  act  of  congress^  would  satisfy  my  mind 
■         ^at  it  ought  to  be  included  aiiiiong  the  fair  objects  of 
v^iuiare ;  move  especially  as  our  own  government  have^ 
^      d^lared  it  ur^ust  and>  impolitic.      But  if  congrejss' 
should  enact  such  a  law,  hpvf^vnt  much  J  might  re- 
gret itf  i  am  not  aware  ^  that  foreign  nations^   with 
whom  we  have  no  treaty  to  the  contrar^^  could^  on  the 
footing  of  the  rigid  law  of  nations,  complain,  though 
they  might  deem  it  a  violation  of  th^  modern  policy. 

On  the  whole,  I  am  satisfied  that  "congress  have  au^ 
thoriijcd  a  seizure  and  condemnation  of  enemy  pro- 
perty found  in  our  ports  under  the"  circumstances  of  the 
present  case.  And  the  executive  may  lawfirily  authd- 
fize  proceedings  to  enforce  the  confiscation,  of  the  si^me 
property  before  the  proper  tribunals  of  the  United 
States,  The  district  attorney  is,  for  this  purpose^  tha 
In'dper  agent  of  the  executive  and  of  the  United  Statesi 
From  the  character  ajid  duties  of  his  station,  he  is. 
bound  to  guai'd  the  rights  of  the  United  States,  and  to 
"  secure  their  interests.  Wiienever  be  choses  to  in3titute 
'  proceedings  on  behalf  of  the  United  States,  it  is  presume 
ed  by  Courts  of  law  that  he  has  the  sanction  of  the  pro- 
sper authorities ;  and  that  presumption  will  avail,  until 
the  executive  or  timlegi^lature  disavow  the  proceedings^ 
and  sanction  a  restoration  of  the  property.* 

I  have  tuken  up  more  time  than  I  originally  intended, 
in  discussing  the  various  subjects  submitted  in  the  ar- 
gument- An  apology  will  be  found  in  their  extraordi- 
nary importance.    If  I  shall  have  successfully  shewQ 

^  that  the  principles  of  prize  law^  as  admitted  in  England 
and  in  the  United  States,  have  the  sanction  of  the  prin- 
ciples of  public  law  and  public  jurists,  I  shall  not  re- 
gret the  labf)r  that  has  been  employed,  although,  in  this 
particular  case^  I  may  pronounce  an  erroneous  s^tence. 

I  reverse  the  decree  of  the  district  Court,  and  con- 
demn tha  550  tons  of  timber  to  the  United  States ;  sub^ 
jectf. however,  to  t!ie  right  of  the  owners  of  the  Emulovs 
V  to  a  reimbursement  of  their  actual  charges  and  expen- 
ses for  the  custody.of  the  property,  which  I  shall  reserve 
for  further  consideration  ;  aiid,  I  shall  order  tht  said 


FEitRtTARY  TERM  iUi. 


147 


I* 

jn'Operty  to  be  l9otiI>  and  the  proceeds  brought  into  Court    bIiowh 
to  abide  the  furthei*  order  of  the  Court/* 


Such  is  the  opitilon  which  I  had  the  honor  to  pro- 
fiounce  in  the  Circuit  Couii;;  and  upon  the  most  mature 
reflection^  I  adhere  to  it  The  argument  in  this  Court, 
tii*ged  on  behalf  of  the  Claimant^  has  put  in  controver- 
sy the  same  pbinfs  which  were  urged  before  me.  But 
as  the  opini(>n  of  this  Court  admits  many  of  the  princi* 
pies  for  which  t  contended^  I  shall  confine  my  addition- 
al remarks  to  such  as  havfe  been  overruled  by  my  bre- 
thren. 

It  seems  to  hslve  been  taken  for  Ranted  in  the  argu* 
nient  of  cubnsel  that  ithe  opinion  held  in  the  Circuit 
Court  proceeded^  in  some  degree,  n^ion  a  supposition 
that  a  declaration  of  war  operates  per  se  an  actual  con^ 
Jiscation  of  enemy's  property  found  witliin  our  territory. 
To  me  this  is  a  perfectly  novel  doctrine.  It  was  not 
argued^  on  either  sid^  in  the  Circuit  Court;  and  cer^ 
tainly  nev^  received  the  slightest  countenauce  from 
the  Court.  I  disclaim,  therefore,  any  intention  to  sup- 
pctt^t  a  doctrine  which  I  alway<s  supposed  to  be  wholly 
tintenable.  I  go  yet  further,  a|id  admit  that  a  declarar 
tion  of  w&r  does  not,  of  itself,  import  a  confiscation  of 
lenemies*  property  withiit  ^r  without  the  country,  on  the 
land  or  on  the  high  seas.  The  title  of  the  enemy  is  not 
by  war  divested,  but  remains  in  propria  vigore,  until  a 
hostile  seizure  mid  possession  has  impaired  his  title. 
All  that  I  contend  for  is,  that  a  declaration  of  war  gives 
aright  to  confiscate  (enemies'  propertv,  and  enables  tlie 
power  to  wliom  tjfie  execution  of  the  laws  ami  ihe  pros- 
ecution of  the  war  are  confided,  to  enforce  that  rigiit. 
If,  indeed;  there  be  a  limit  imposed  as  to  the  extent  to 
^hich  hostilities  may  be  carried  by  tlie  executive^  I  act 
mit  that  the  executive  cannot  lawfully  transcend  that 
limit|  but  if  no  such  Htnit  exist,  the  war  may  be  carr 
ried  on  according  to  the  principles  of  the  modern  law 
of  unions,  &nd  •  enforced  wb(;it9  and  where,  aiid  on 
^hdt  property  thfe  executive  chooses. 

In  no  act  whatsoever,  that  I  recollect,  have  congress 
declared  th(3  donflscatiofi  of  en^fmies'  property.  They 
have  autho^^iSeed  the  pi'esidertt  to  grant  letters  of  marque 
Jind  general  reprisal,  ^hich  he  toay  revoke  and  annitt 
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BRowir    at  his  pleasure  *.  and  even  as  to  captures  actually  made 
r.        under  such  comniissionsy  no  absolute  title  by  confisca- 
v.sTATiss.  tion  vests  in  the  captor^y  until  a  sentence  of  condenma- 
-«———->  tion.     If»  therefore,  Britisli  property  had  come  into  our 
ports  since  the  war,  and  the  president  had  declined  to 
issue  letters  of  marque  and  reprisal,  there  is  no  act  of 
congress  whicli,  in  terms,  declares  it  confiscated  and 
subjects  it  to  condemnation.     If,  nevertheless,  it  be  con- 
fiscable, the  right  of  confiscation  i*esult8  not  from  the  er- 
.  press  pr«>visions  of  any  statute,  but  from  the  very  «tate 
of  war,  which  subjects  the  hostile  property  to  the  dispo- 
sal of  tlie  gov(Tnment,     But  until  the  title  should  be 
divested  by  some  overt-^t  of  the  government  and  some 
judicial  sentence,  the  property,  would  iinquestionably 
remain  in  the  British  owners,  and  if  a  peace  should 
intervene,  it  woul4  be  completely  beyQUcI  the  reach  of 
subsequent  condemnation. 

There  is,  then,  no  distinction  recognised  by  any  act  of 
congress,  between  enemies'  property  which  waii  within 
our  ports  at  the  commencement  of  war,  qnd  enemies* 
property  foimd  elsewhere.  Neither  are  declared  ipso 
facto  confiscated;  and  each,  asl  contend,  are  merely 
confiscable.  ^  ,  • 

I  will  now*  consider  wl^at,  in  point  of  law,  is  the  ope- 
ration of  tiie  acts  of  Congress  made  in  relation  to  the 
present  war. 

The  act  of  l^tb  June,  181S,  ch.  102,  declares  tvar  to 

^xist  between  Great  Britain  and  the  United  States,  an4 

*  authorizes  the  president  of  the  United  States  to  use  the 

land  and  naval  force  of  the  United  "States  to  carrv  the 

.  9Ame  into  efllsct ;  and  further  aut)iorizes  him  to  issue 

le^rs  of  marque,  ^.  to  private  armed  vessels,  against 

•    the  vessels,  goods  and  effects  of  the  governnient  of  Great 

Britain  and  the  subjects  thereof.     "    * 

The  prize  act  of  2pth  June,  13*2,  ch.  107,  confers  the 
power  on  the  president  to  issu^  mstriu  tions  to  private 
armed  vessels,  for  the  regulation  of  their  conduct.  The 
act  of  6th  Jf.'ly,  :|812,  ch.  128,  authorizes  the  president 
to.  make  regulations,  &c.'  for  the  support  and  exchange 
of  prisoners  of  war.  The  act  of  6th  July,  1812,  ch.  129^ 
respecting  trade  with  the  enemjr^  authorizes  the  presi* 
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,dent  to  grant  passports  for  the  property  of  British  sub-     brovk 
jects  within  the  limits  of  the  United  States  during  the        y. 
space  f){  six  months^and  protects  certain  British  pack-  u.statbs. 
ets/&c.  with  despatches^  from  capture.    The  act  of  3d 
March,  ISIS^  ch.  208,.  vests  in  the  president  the  power 
of  retaliation  for  any  violation  of  the  rules  and. usages 
of  civilized  warfare  by  Gri^at  Britain. 

These  are  all  the  acts  "which  confer  powers,  or  make 
provisions  touching  the  management  of  the  war.     In  no 
one  of  them  is  there  the  slightest  limitation  upon  tiie 
executive  powers  growing  out  of  a  state  of  war;  and 
they  exfet,  therefore,  in  their  full   and  perfect  vigour. 
By  the  constitution,  the  executive  is  charged  with  the 
faithful  execution  of  the  laws  ;  and  the  language  of  the 
act  declaring  war  authorizes  him  to  carry  it  into  effect. 
In  what  mann,er,  and  to  what  extent,  shall  he  carry  it 
into  effect  ?  What  are  the  legitimate  objects  of  tlie  war* 
fare  whicb  he  is  to  wage  ?  There  is  no  ftct  of  the  legis- 
lature defining  the  powers^  tibjects  or  mode  of  warfare  : 
by  what  rule,  then,  must  he  be  governed  ?  I  think  the 
only  rational  answer  is  by  the  taw  of  nations  as  applied 
to  a  state  of  war.    Whatever  act  is  legitimate,  whatev- 
er act  *is  approved  by  the  law,  or  hostilities  among  ci- 
vilized nations,  such  he  may,  in  his  discretion,  adopt 
and  exercise;  for  with  him  the  sovereignly  of  the  na- 
tion rests  as  to  the  execution  of  ti»e  laws.    If  any  of 
such  acts  are  disapproved  by  the  legislature,  it  is  in 
their  power  to  narrow  and  limit  the  extent  to  which  the 
righ^  of  war  shall  be  exercised ;  but  until  such  limit  is 
;issigned,  the  executive  most  have  all  tlie  right  of  mo- 
dem warfare  vested  iii  him,  to  be  exercised  in  his  sound 
discretion,  or  he  can  have  none.     Upon  what  principle, 
I  would  ask,  can  he  have  an  implied  authority  to  adopt 
one  and  not  another  ?  The  best  manner  of  annoying, 
injuring  and  pressing  the  enemy,  niust,  f^m  the  nature 
of  things^  vary  under  different  circumstances ;  and  the 
executive  is  responsible  to  the  nation  for  the  faithful 
discharge  of  his  diity,  under  all  the  changes  of  hostili^ 
ties.  ^ 

But  it  is  said  that  a  declaration  of  war^oes  not,  of 
itself,  import  a  right  to  confiscate  enemies'  properly 
found  within  the  country  at  the  commenceiment  of >  war. 
J  cannot  admit  this  position  in  the  extent  in  wl^ich  it  ii 
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BroWk  laid  down.  Nothiog,  in  mj  jiidgtnent^;  is  more  clear 
%\  from  authority^  than  the  right  to  seize  hostile  property 
17.STATE8.  sAoat  in  our  ports  at  the  commencement  of  war.  It  is 
the  aettled  ppactice  of  liations,  and  the;  ifiodem  rule  of 
Great  Biitain  herself/  applied  (as  appears  from  the  affi- 
davits in  this  very  cause)  to  American  property  in  the 
present  war ;  applied,  also,  to  property  not  merely  on 
board  of  ships,  but  to  spars  floating  alongside  of  them-*-" 
I  forbear,  iiowever,  to  press  this  point,  because  my  4)pi- 
uion  in  the  Court  below  contains  a  full  discussioii  of  it. 

• 

It  is  also  said  diat  a  declaration  of  war  does  not  car- 
ry with  it  the  right  to  confiscate  property  found  in  our 
country  at  the  commenciemeiit  of  war,  because  the  coti^ 
stitution  itself,  in  giving  congress  the  power  ^<  to  de- 
'<  clare  war,  grant  letters  of  marque  and  reprisal,  and 
«  make  rnles  concerning  captures  on  land  and  wat^r,'^ 
has  clearly  evinced  that  the  power  to  declare  wftr  did 
not,  exvi  termifwrunif  include  a  right  to  capture,  iiroper- 
ty  every  where,  and  that  the  power  to  make  rules  con- 
cerning captures  on  land  and  \fater,  may  well  be  con- 
sidered as  a  substantive  power  as  to  captures  of  proper- 
ty within  ouj*  own  territory*  In  my  judgment,  if  this 
ai'gument  prove  any  thing,  it  proves  too  much.  If  the 
power  to  make  rules  respecting  ca|itures,  &c.  be  a  sub- 
stantive poWer,  it  id  equally  applicable  to  all  captures^ 
whereveir  made,  onlana  or  on  water.  The  terms  of  the 
grant  import  no  limitf^ion  as  to  place ;  and  I  am  not 
aware  how  we  can  place  around  theni  a  narrower  limit 
than  the  terms  import.  Upon  the  same  construction, 
the  power  to-  grant  letters  of  margue  anfl  reprisal  is  a 
substantive  power ;  and  a  declaration  of  war  could  not, 
of  itself,  authorize  any  seizure  whatsoever  of  hostite 
property,  unless  this  power  was  callied  into  exercise. 
I  cannot,  therefore,  yield  assent  to  this  argument.  The 
power  to  declare  war,  io  my  opinion,  includes  aH  the 
powers  incident  to  war,  and  necessa'ry  to  carry  it  into 
effect.  If  the  constitution  had  been  silent  as  to  letters 
of  marque  and  captnres,  it  would  not  have  narrowed 
the  authority  of  congress.  The  authority  to  grant 
letters  of  marque  and  reprisal,  and  to  regulate  captures, 
are  ordinary  and  necessary  incidents  to  the  power  of 
declaring  war.  ,  It  would  be  utterly  inetfectuaf  wlthoat 
them.  The  expression,  therefore,  of  that  which  is  im- 
=plied  in  the  very  nature  of  the  grahti  (^anitot  weakeli  the 
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force  of  the  grant  itself^    The  words  are  merely  ex-    brown 
p]anatorjr5   and  introduced  eoo  abund(ttiti  cmttela.     It        v. 
Dii^ht  be  as  well  contended ;  that  the  power  <«to  provide  r.sxATEs. 
and  maintain  a  navy,"  did  not  include  tlie  power  to  ■■.'■;■ 
regulate  and  govern  it,  because  there  is  in  the  constitu- 
tion an  express  provision  to  this  effect.    And  yet  I  sup- 
pose that  no  person  would  doubt  that  congress,  inde- 
pendent  of  such   express  provision,  would,  have  the 
power  to  regulate  and  govern  the  navy ;  and  if  they 
should  authorize  the  executive  <^  to  provide  and  main- 
tain a  navy/'  it  seems  to  me  as  clear  that  he  must  have 
the  incidental  power  to  make  rules  for  its  governn'ient. 
In  truth,  it  is  by  no  means  unfrequent  in  the  constitu- 
tion to  add  clauses  of  a  special  nature  to  general  pow- 
ers  which  embrace  thera,  and  to  provide  affirmatively 
for  certain  powers,   without  meaning  thereby  to  nega- 
tive the  existence  of  powers  of  a  more  general  nature. 
The  power  to  provide  <<  for  the  common  defence  anil 
general  welfare,'*  could  hardly  be  doubted  to  iriclude 
the  power  *^  to  borrow  money ;"  the  power  ^<to  coin  mo- 
ney," to  include  the  power  ^<to  regulate  the  value  there- 
of/' and  the  power  <<to  raise  airi  support  armies,"  to 
include  the  power  "  to  make  rules  for  the  government 
and  regulation'*  thereof.    On  the  other  hand,  the  affir- 
mative power  « to  define  and  punish  piracies  and  felo- 
nies committed  on  the  high  seas,"  has  never  been  sup- 
posed to  negative  the  right  to  punish  other  offences  on 
the  high  seas ;  and  congress  liave  actually  legislated  to 
a.  more  enlarged  extent.    I  cannot  therefore  persuade 
myself  tiiat  the  argument  against  the  doctrine  for  wbich 
1  contend^  is  at  all  affected  by  any  provision  in  the  con- 
stitution. 

The  opinion  of  my  brethren  seems  to  admit  that  the 
effect  of  hostilities  is  to  confer  all  the  rights  which  war 
confers ;  and  it  seems  tacitly  to  concede,  that,  by  virtue 
of  the  declaration  of  war,  the  executive  would  haVe  a 
right  to  seize  enemies'  property  which  should  actually 
come  within  our  territory  during  the  war.  Certainly 
no  such  *  power  is  given  directly  by  any  statute.  And 
if  the  ai^ument  be  correct^  that  the  power  to  make  cap- 
tures oi\  land  or  water  must  he  expressly  called  into 
exerqise  by  congress,  before  the  executive  can,  even 
after  war^  enforce  a  capture  and  condemnation,  it  will 
be  very  difficult  to  support  the  eonces^ion.    Suppose  a 
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HBOWK    BHtish  ship  of  war  or  merchant  ship  should  «ow  comfe 

V,        witliin  our  ports,  there  is  no  statute  declaring  such 

ir.sTAT£s.  sliip  actually  confiscated.     There  is  no  express  au- 

tbority  either  for  the  navy  or  army  to  make  a  capture 

of  her ;  and  although  the  executive  -  might  authorize  a 
private  armed  ship  so  to  do,  yet  it  would  depend  alto- 
gether on  the  will  of  tlie  owners  of  the  ^hip,  whether 
they  would  so  do  or  not.  Can  it  be  possible  that  the 
e^ecuttre  has  not  the  power  to  authorise  such  seismre  ? 
'  And  if  he  may  authorize  a  seizure  by  the  atmy  or  navy, 
why  not  by  jJrivate  individuals  if  theywill  volunteer  for 
the  purpose  ?  - 

Th&  act  declarirtg  war  has  authorized  the  executive 
to  employ  the  land  and  naval  force  of  tlie  United  States, 
tA  carry  it  into  eflfect.  When  and  where  shall  he  carry 
it  into  effect?  Congress  have  not  declar<?d  that  any  cap- 
tures shall  be  made  on  land ;  and  if  this  be  a  sul^s^n- 
tii'^e  power,  not  included  in  a^eclaration  of  war,  liow  can 
the  executive  make  captures  on  land,  when  congress 
have  not  expressed  their  will  to  this  effect  ?  The  power 
to  employ  the  army  and  navy  might  well  be,  exercised  in 
pi'eventing  invasion,  and  in  the  common  defence,  with- 
•  ;  out  unnecessarily  including  a  right  to  capture,  if  the 
right  to  capture  be  not  an  incident  of  war :  and  upon 
what  ground,  then,  can  the  executive  plan  and  execute 
foreign  expeditions  or  foreign  captures?  .Upon  what 
ground  can  he  authorize  a  Canadian  campaign,  or  siete 
a  British  fort  or  territory,  and  occupy  it  by  rr^ht  of 
capture  and  con<]4iest  I  am. utterly  at  a  loss  to  per- 
ceive, unless  it  be  that  the  power  to  carry  the  war  intor 
effect,  gives  every  Incidental  power  ^hich  the  law  of 
nations  authorizes  and  approves  in  a  state  of  wur,  I 
am  at  a  loss  to  perceive  lio w  the  power  exists,  to  seize  and 
capture  enemy's  property  which  was, without  pur  terri- 
tory at  the  commencement  of  the  war,  and  not  the  pow- 
er to  seize  that  which  was  within  our  territory  at  the 
same  period.  Neither  are  expressly  given  nor  denied 
(except  as  to  private  armed  ships,)  and  how  can  either  be 
assumed  except  as  an  incident  of  war,  ackn(Jwledge<i 
upon  national  and  public  principles  ?  It  naay  be  suggest- 
ed that  the  executive,  <<  as  commander  in  chief  of  the 
army  and  navy,'*  has  the  power  io  make  foreign  con- 
quests. But  this  is  utterly  inadmissible,  if  the  right  to 
authorize  cjiptures  resides  as  a  ^ub'stantire  power  in  con.-' 
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f^tesSf  and  doed  not  follow  aa  M  incident  of  a  declara-    bro^it 
tioiro^war:  and  cet'tainly  the  riji^hts of  the  <«coniman-       ^v. 
dbr  in  chiefs  must  be  restrained*  to  such  acts  as  are  al-  u.stat^* 
hwed' by  the  laws.    Besides,  th-  sume  difficulty  meet^ 
ttS  here  as  in  the  former  casis ;  if  his  powers^  as  com- 
]iiltid#r  in  chief,  authorize  him  to  make  captures  with* 
©ttt  the  tepdtdry,  why  not  within  the  territory  ? 

The  acts  respecting  atien  enemies  and  prisoners  of 
#ai%  have  been  supposed,  even  in  a  state  of  actual  war, 
to  confer  new  powers  on  th^  executive.  1  cannot  accede 
I  to  the  inference  in  the  extent  to  which  it  is  claimed.  Iii 
general,' these  acts  may  be  deemed  mere  regulations  of 
Wat*,  limiting  and  dire^  ting  the  discretion  of  the  execu- 
tive; and  it  eaiinot  be  doubted  that  Congi*ess  had  aper- 
fed;  right  to  prescribe  such  regula.ions.  To  regulate 
the  ei^ercise  of  the  rights  of  war  as  to  enemies,  does  not, 
however,  imply  that  such  rights  have  not  an  indepeii- 
dMt  exisften^  e.  Besides,  it  is  cL'ar  that  the  act  respect- 
in^afito  enemies  applie^^  only  to  aliens  resident  witliin 
the  cbunfry ;  and  not  to  the  property  of  aliens,  who  are 
notso  resident.  I  might  answer,  in  the  same  manncT,  the 
ai^umeiit  drawn  from  the  act  of  6th  July  1812,  ch.  129, 
f  ^v  and  the  act  of  3d  of  March  1813^  ch.  203.~But 
even  admittitig  that  these  acts  did  confer  some  new  pow- 
ers, still,  as  these  powers  do  not  respect  the  present 
case,  I  cannot  consider  them  as  affording  even  a  legisla- 
tive inli^ication  against  the  existence  of  the  powers  for 
wMelf  I  contend. 

It  has  been  supposed  that  my  opinion  assumes  for  its 
basis  the  position,  that  modem  usage  constitutes  a  rule 
which  acts  dirediy  on  the  t^^ing  itself  by  its  own  force, 
and  not  through  the  sovereign  power.  Certainly  I  do 
n^'admit  this  supposition  to  be  correct.  My  argument 
proceeds  iipon  the  gi*ound,'that  wheii  the  legislative 
authority,  to  whom  the  right  to  declare  war  is  confided, 
has  declared  war  in  its  most  unlimited  manner^  the  exe- 
e^tht  aufHiority,  to  whom  the  execution  of  the'  war  is 
confided)  is  bound  to  carryit  inta  effect*  He  has  a  dis- 
cretion vested  in  him,  as  to  the  mannei*  and  extent ;  but 
he  cannot  lawfully  transcend  the  rules  of  warfare  esta- 
blished among  civilized  natio^is.  He  cannc»t  lawfully 
exercise  powers  or  authorize  proceedings  which  the  civ- 
ilized world  repudiates  and  disclaims.  The  sovereignly^ 

vol.  VIII.  20 
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imowif    as  to  declaring  war  and  limiting  its  effects^  rests  witb 
V.        the  legislature.    The  sovereignty^  as  to  its  execution^ 
UPSTATES,  rests  with  the  president    If  the  legislature  do  not  limit 
*— — — —  the  nature  of  the  war^  all  the  regulations  and  rights  of 
general  war  attach  upon  it*    I  do  not,  therefore,  contend 
that  modem  usage  of  nations  con9t*itutes  a^rule  acting 
on  enemies*  property,  so  as  to  produce  confiscation  of 
Itself,  and  not  through  the  (Sovereign  power :  on  the  con- 
trary, I  consider  enemies'  property  in  no  case  whatso- 
ever confiscated  by  the  ipere  declaration  of  war ;  it  is 
only  liable  to  be  confiscated  at  the  discretion  of  the  so- 
vereiga  power  having  the  conduct  and  execution  of  the 
war.    The  modem  usage  of  nations  is  resorted  to  mere- 
ly as  a  limitation  of  this  discretion,  not  as  conferring 
the  authority  to  exercise  it«    The  sovereignty  to  exe- 
cute it  is  supposed  already  to  exist  in  the  president,  by 
the  very  terms  of  the  constitution :  and  I  would  again 
ask,  if  this  general  power  to  confiscate  enemies'  proper- 
ty does  not  exist  in  the  executive,  to  be  exercised  in 
his  discretion,  how  is  it  possible  that  he  can  have  au- 
thority to  seize  and  confiscate  any  enemies'  property 
coming  into  the  country  since  the  war,  or  found  in  the 
enemies'  territory  ?— ^Yet  I  understood  the  opinion  of 
my  brethren  to  proceed  upon  the  tacit  acknowledgement 
that  the  executive  may  seize  and  confiscate  such  proper- 
ty, under  the  circumstances  which  I  have  stated. 

On  tlie  whole,  I  am  still  of  opinion  that  the  judgment 
of  the  Circuit  Court  was  correct  and  ought  to  be  af- 
firmed» 

It  is  due,  however,  to  myself  to  state,  that^  at  the  trial 
in  the  Circuit  Court,  it  was  agreed  that  the  timber  had 
always  been  afloat  on  tide  waters;  and  the  affidavit  by 
which  it  is  proved  to  have  rested  ^n  land  at  low  tide, 
waB  not  taken  until  after  the  hearing  and  decision  of 
the  cause. 

In  the  opinion  which  I  have  expressed  I  am  author- 
ized to  state  that  I  have  the  concurrence  of  <>ne  of  my 
brethren*. 
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THE  RAPID,  Pebbt^  masteb. 


THIS  was  an  appeal  from  the  sentence  of  the  Circuit  Aftpr  •  de- 
Conrt,  for  the  District  of  Mastrachusetts.  oUratUm  ^ 

war,  an  A*- 

The  material  facts  in  the  case  were  these.  ^**  cannot 

lawfaUv    tend 

J^iez  Harrkion,  a  native  American  citizen,  the  Clai-  enemy's  coon- 
^lanUnd  Appellant  in  this  case,  had  purchased  a  quantity  ^j^^^^^' 
mm^  English  goods  m  England,  before  the  declaration  of  pcrty.     ^ 
war  by  the  United  States  against  that  country,  and  del 
posited  them  on  a  smaU  island  belonging  to  the  English, 
called  Indian  island,  and  situated  near  the  line  between 
Nova  Scotia  and  the  United  States.    Upon  the  break- 
ing out  of  the  war,  Harrison's  agents  in  Boston  hired 
the  Rapid,  a  vessel  licensed  and  enrolled  for  the  cod  fish- 
ery, to  proceed  to  the  place  of  deposit  and  bring  away 
the  goods.    The  Rapid  accordingly  sailed  from  Boston 
on  the  3d  of  July,  1812,  with  Harrison,  the  Claimant,  on 
board,  proceeded  to  Eastport,  where  Harrison  was  left, 
and  from  thence,  agreeably  to  Harrison's  orders,  to  In- 
dian island,  where  the  cargo  in  question  was  taken  on 
board.     On  the  8th  of  July,  while  on  her  return,  she 
waa  captured  by  the  Jeflferson  privateer,  on  the  high 
seas,  and  brought  into  Salem.  The  ^ods,  being  libelled 
as  prize>  and  claimed  by  Harrison  as  his  property,  were 
condemned,  in  the  Circuit  Court  of  Massachusetts,  to      ^  1 
the  captors,  on  the  ground  that  by  ^f  trading  with  the 
enemy, *^  they  had  acquired  the  character  of  enemies' 
property^^  , 

^  A  claim  was  also  interposed  by  the  United  States,  on 
the  ground  of  a  violatibn,  by  the  Rapid,  of  the  non-inter- 
course act.  This  claim  was  also  rejected.  From  tho 
decree  of  the  Circuit  Court  the  United  States  an4 
Harrison  appealed. 

Harper,  for  Sdrrison. 

The  ground  of  condemnation,  in  the  Circuit  Court> 
of  the  goods  in  question,  was,  that  trading  with  the  en/e- 
ny  made  them  enemies'  property.  But  we  contend 
that,  in  this  case^  there  was  no  trading. with  the  enemy. 


IH 
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.    THB      Trading  is  a  €OHMncirci?l  contrw^  pr  ^  series  of  con- 
RAPiDy    tracts  of  sale.    Contract  is  of  the  essence  of  trading. 
PERRT,    9ut  no  commercial  trajisaction  of  this  kind  took  place 
MASTE1U  between  Harrison  and  the  enemy.      The  contf^act,   ip 
the  present  case,  was  piadef  the  goods  were  purohaaed 
and  paid  for  btfwe  the  ^laratiojn  of  war ;  conseqtw«t- 
ly,  when  the  British  were/riend5.    Here  was  merely  a 
case  of  remova}  ^y  H^msftn  of  (yis  own  property  fr^m 
the  enemies'  country  to  this,  it  was  the  simple  exercise 
of  aq  aot  of  ownership,  an  act  which  siirdy  does  not  in- 
vest the  property  with  a  hostile  character. 


Every  citizea  has  a  right,  on  the  breaking  ont  of  a 
war,  to  withdraw  his  i^operty,  pnrohfused  before  the 
watf  from  tjie  enemy's  country  and  remove  it  to  his 
own ;  and  it  is  certainly  the  iat^esl:  of  &e  community 
|o  permit  such  removal. 

The  cargo,  therefore,  being  American  property^ 
neither  the  declaration  of  war  nor  the  commisnon  <rf 
the  privateer  authorized  the  capture. 

But  this  case  does  not  rest  on  general  principles 
2|lone.  In  the  case  of  Hallet  v»  Jenks,  5,  (/rqndi,  5M.O^ 
the  actual  purchase  of  a  cargo  in  a  French  port  was  de^ 
cided  by  this  Court  to  be  no  violation  of  the  non- inter- 
course act  of  13th  June»  1798,  a  case  ipuch  strongs* 
than  the  present.  Congress,  also,  has  given  a  very  dif- 
ferent construction  to  transactions  of  this  kind  by  ihe 
act  of  27th  February,  18i3,  (laws  U.  8.  vol  11,  p.  S8S,) 
remitting  the  forfeitures  which  had  accrued  under  the 
non-intercou^3e  act  of  March  Isl^  1809.  Laws  U.  & 
*od.  9,  p.  24bS. 

The  claim  of  the  United  States  \riU  not,  at  this  time, 
be  interposed.* 

Pitman,  contra^  contended, 

!•  That  it  appearing,  on  the  face  of  Harrison's  claim, 
that  tbe  property  in  question  was  put  on  board  the  Ra- 
pid in  violation  of  tlie  laws  of  the  United  States*  he  can 

*  Tbis  claim  was  suhsequenUy,  dariDe  the  same  teriD,  revliFed,  i|»d  an  (tr* 
garaent  had  hereupon.  Ttie  decision  of  the  Coart  will  be  found  in  the  c^l- 
nioQ  delivered  March  IStfa,  in  the  case  oC  the  Sallj. 


FEBRUARY  TEBM  i8U«  U7 

have  BO  stamlUtg  in  Court  for  the  purpose  of  claiming      thb 
the  same.  ^     «  XAPiOy 

PBRIIY, 

.    In  support  of  this  point  lie  cited  the  flowing  cases,  masteb* 
£  Bob.  72,  77.    l%e  WdlsmghMm  Macket.—5  Rob.  28, 52.  ■ 
Zie  Comelis  omd  Miria. — 6  Rgi,  348.    The  Beoovery. 

2.  That  ail  ibtercoorse  with  the  enemy  being  illegal.*, 
die  vessel  and  cai*go  in  question  are  sutyected  to  coniisca- 
tion  as  prize.    The  following  eases  were  cited  as  going 
to  establish  this  point.     JDupanceau^s  Bynkershoek  p.  ^. 
B  Bab,  221.,  253^  4.  -  The  Mby.^^d.  302.    The  Jonge 
Cassini^^t  Rob.   208,  248.     The  Odifu^-^id.  178,  212. . 
Case  if  the  Fartuna,  cited  in  the  case  of  (Ae  Hoop* — Ed- 
-wards'  Mm.  Bep.  32.     The  Cornel— 1  JRob.  76.     T/te 
TSanta  Crm;.--4d.  196.    The  Bd(^.—id.  74,  89«     The 
Mingende  Jacob. — 1  Bos.  and  Ful.  349.    Case  of  the  Loui- 
sa Margaretha,  died  in  BeU  v.  Gibson. — 8  T.  R.  556, 
Cfist  ^8t.  FhiHp,  cited  in  FotU  v.  BelL—id.  561.  •  Lord 
E^nyon*s  opinion. — 3  Beb.  Apx.  B.  p.  7,  294.     The  .An- 
gelique. — 4  R^.  289,  3^55.     2A^  Venus.— id.  206,  251. 
The  J^ofade.—!  Rob.  126, 150.     Ttte  Vrow  'Judith.-^. 
7«,  93.     The  Betsey.^-^.  144, 170.    The  Mptunu$.-^d. 
184,  219.     Cktse  (f  the  J^dly  cited  in  note  to  the  case  of 
the  Hoop. — 4  Rob.  161,  195.    .Madonna  deUt  Grocie. — 5 
Mobp  141.    Jnffrow  CaiharvnA. 

FiNKflTBT,  on  the  ^ame  side. 

By  the  constitution  of  the  United  States,  congress  has 
power  to  declare  war.  War,  in  the  present  case,  had 
been  declared.  After  knowledge  of  the  declaration  of 
war,  the  Claimant  fitted  out  a  vessel togo  to  the  enemies' 
cotatry  to  bring  away  his  property.  The  voyage  was 
accordingly  proseoi|ted,  and  the  property  brought  away. 
By  this  intercourse  mth  the  enemy  the  vessel  and  car- 
go are  to  be  considered  as  having  adhered  to  the  enemy^ 
and  as  being,  pro  hoc  vicct  hostile. 

With  regard  to  the  general  jn^nciple,  that  trade  with 
an  enemy  is  illegal,  there  can  be  no  doubt :  the  princi- 
1^  is  recognized  ky  the  common  law  and  by  the  mari- 
time oodes  of  all  the  European  nations.  By  these  laws 
9II  intercourse  with  an  enemy,  not  sanctioned  by.the 
aQvereign  power,  is  prohibited.  This  principle  is 
founded  on  the  strongest  reasons.    Without  this  saiu- 
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THB      tary  prorisioiiy  what  a  wide  door  would  be  opened 
RAPID,    tor  every  specie^of  treasonable  intercourse.    The  En- 
PERBTy    gitflb  authorities  are  almost  omnipotent  on  this  subject. 
MA8TEB.   Fid.  S,  T.  R.  hb^  BdUs  v.  BtXL    Sir  J.  J^lchoU^a  argu- 
■'      ■  mentf  and  the  cases  rnM*p  cited.    Many  of  these  author- 
ities are  judicial  decisions  in  cases  which  occurred  before 
the  revolution.    The  principle  contended  for  was  there- 
fore brought  over,  before  that  time^  by  the  English 
emigrants  to  this  country,  and  is  consequently  to  be 
considered  of  equal  force  here  as  in  England. 

• 

The  doctrine,  then,  may  be  considered  as  established. 

The  voyage,  in  this  case,  was  undertaken  by  Harri- 
son with  full  knowledge  of  the  war — against  his  double 
duty — ^in  vifdation  both  of  the  non-importation  act  and 
of  the  rights  of  war. 

But  the  Appellants  have  attempted  to  take  a  distinc- 
tion between  a  purchase  made  htfore  the  declaration  of 
war  and  a  purchase  made  since  ;  and  they  contend  that, 
as  the  purchase,  in  the  present  case,  was  made  previous 
to  the  declaration  of  war,  the  property  is  not  liable  to 
confiscation,  no  trading  having  been  carried  on  with  the 
enemy.  But  all  the  cases  on  this  subject  condemn  such 
a  distinction.  Any  commercial  intercourse  with  the  ene-: 
my  is  tradings  within  the  meaning  of  the  term  as  used  in 
prize  law ;  and  that,  for  the  very  obvious  reason  before 
assigned,  viz:  that  if  commercial  intercourse  of  any 
kind  ivere  permitted,  it  would  facilitate  the  means  of 
carrying  on  a  traiterous  correspondence. 

The  case  of  Hallet  v.  JenkSf  3,  Cranchf  £10,  cited  by 
the  Appellants,  was  a  case  of  clear  compulsion.  The 
transaction  in  the  present  case  was  perfectly  voluntary. 

Harper,  in  reply. 

No  case  has  been  cited  by  the  Claimant's  counsel,  in  - 
which  there  was  not  a  trading  with  the  enemy.  Here, 
we  contend,  there  was  none.  In  the  case  of  Escottf  ci- 
ted in  the  case  of  the  Hoop,  1,  Rob.  182,  the  goods  were 
the  product  of  a  trade  long  carried  on,  and  shipped  un- 
der fictitious  names.  Here  they  were  shipped  openly. 
No  circumstances  of  suspicion  attended  the  transaction* 
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• 
In  some  of  the  cases  cited,  part  of  the  goods  were  pur-      the 
chase  j  after  the  declaration  of  war.    All  the  cases  (:ited    bapid^ 
9re  either  new  acts  of  trade,  or  a  continuation  of  trade    pebrt, 
in  the  regular  course  of  employment  of  the  parties,  and  master. 
are  also  attended  with  circumstances  of  suspicion.  ' 


The  mere  act  of  going  into  the  enemies'  country  is  not 
illegal.  Any  man  may  90  thither  at  any  time,  if  the 
enemy  will  permit  him.  He  violates  no  law  of  his  own 
country  by  so  doing.  Those  laws  prohibit  commercial 
intercourse  only  $  and  that,  not  because  it  gives  an  op« 
portunity  of  affording  information  to  the  enemy  and 
opens  a  door  for  the  commission  of  traiterous  practices, 
but  because  such  prohibition  is  rendered  necessary  by 
the  modern  mode  of  warfare,  which  is  intended  to  affect 
the  enemy  through  his  commerce.  The  principle  and 
ebject  of  the  rule,  therefore,  are  not  applicable  to  this 
case.  The  rule  is  confined  to  commercial  transactions 
and  commercial  objects.  If  facility  of  treasonable  in- 
tercourse were  the  reason  on  which  the  prohibition  is 
founded,  it  would  operate  to  prevent  our  citizens  from 
going  to  the  frontiers,  or  even  towards  them,  an  opera- 
tion which  was  surely  never  intended  to  be  given  it. 
The  question  to  be  considered  in  every  case  of  this  na- 
ture is  this ;  has  the  privilege  of  going  to  the  enemies' 
country  been  applied  to  improper  purposes  2 

JUanday,  March  7th.    M$enL..ITojah  J» 

Johnson,  J.  delivered  the  opinion  of  the  Court  as 
follows: 

*  This  capture  was  made  on  the  high  seas,  about  a 
month  after  the  declaration  of  war.  The  Claimant^ 
Harrison,  had  purchased  a  quantity  of  English  goods 
in  Englatid,  <^  a  long  time,"  to  use  his  own  language, 
before  the  declaration  of  war,  and  deposited  them  on  a 
small  island,  called  Indian  island,  near  to  the  line  be- 
tween Nova  Scotia  and  these  states.  Upon  the  break- 
ing out  of  the  war,  his  agents  in  Boston  hired  the  Ra- 
pid, a  licensed  vessel  in  the  cod-fishery,  to  proceed  to 
tiie  place  of  deposit  and  bring  away  these  goods.  On 
her  return,  she  was  captured  by  the  Jefferson  privateer, 
and  was  condemned  for  trading  with  the  eneipy's  coun- 
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THS  On  the  argumcDty  it  was  contended,  in  behalf  pf  tlM 

SAPID9    Appellant,  that  this  was  not  a  trading  within  the  piean* 

PKKETr   ing  of  the  cases  cited  to  support  the  condf^nination ;  tteit^ 

MASTER,  on  the  breaking  out  of  a  war,  every  citizen  bad  a  i4ghtr 

and  it-  was  the  interest  of  the  commnnity  to  permit  hep 

citizens,  to  withdraw  property  lying  in  an  enemy's  coun* 

try  and  purchased  before  the  war ;  finally,  that  neither 

the  declaration  of  ^ar,  nor  tite  commissioD  of  the  prf* 

vatiser  authorized  the  capture  of  this  vessel  alid'  cargO^ 

as  they  were,  in  fact,  American  property. 

It  is  understood  that  the  claim  of  (he  Untted^  States^ 
for  the  forfeiture  is  not  now  interposed.*  The  Courts 
tlieretbre,  enters  upon  this  consideration  in^miiarrassed 
by  a  claim  which  would  otherwise  ride  over  every  qaes« 
tion  no>f  before  us. 

This  is  the  first  case,  since  its  organization'^  in  wMcb 
this  Court  has  been  called  upon  to  assert  the  rf^its^itf 
war  against  the  propei1;y  of  a  citizen.  It  is  with  ei&- 
treme  hesitation,  and  under  a  deep  sense  of  the  delicacy 
of  the  duty  which  we  are  called  upon  to  discbar^,  that 
we  piHKced  to  adjudge  the  forfeiture  of  prirate^  tighf^ 
upon  principles  of  public  law  highly  penal  in  their  na^ 
ture,  and  unfortunately  too  little  understood. 

But  a  new  state  of  things  has  occurred — a  new  char- 
acter has  been  assumed  by  this  nation,  which  involves  it 
in  new  relations,  and  confers  on  it  new  rights ;  which 
imposes  a  new  class  of  obligations  on  our  citizens,  and 
subjects  tliem  to  new  penalties. 
• 

The  nature  and  consequences  of  a  state  of  war  mast 
direct  us  to  the  conclasiona  which  we  are  to  form  otf 
this  case. 

On  this  point  there  is  really  no  di^rienco  of  opinion: 
among  jurists :  there  can  be  none  among  those  wbicr 
will  disttngHish  between  what  it  is  in  itself,  and  wbatf 
it  ought  to  be  under  the  inflluence  of  a  •  benign  motiiilj^ 
and  the  modern  practice  of  civilized  nations* 

In  the  state  of  war,  natiion^  is  known  to  nation  only  hjjrt 
thleir  armed  exterior  ;  each  threatening  the  other  wraf 
conquest  or  annihilation.    The  individuals  who  eoill^ 
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pose  the  belligerent  states,  exist,  as  to  each  other,  in  a      thb 
atateof  utter  occlusion.  If  they  meet,  it  is  only  in  combat    iiapid. 

War  strips  man  of  his  social  nature ;  it  demands  of  masteb. 
Mm  .the  suppression  of  those  sympathies  which  claim  — — .— — 
man  for  a  brother ;  and  accustouis  the  ear  of  humanity 
to  hear  with  indifference,  perhaps  exultation^  <<that 
thousands  hare  been  olain.^' 

» 

These  are  not  the  gloomy  reveries  of  the  bookmStn. 
From  the  earliest  time  of  which  historians  liave  wiitten  or 
poets  imagined,  the  victor  conquered  but  to  slay,  and  slew 
but  to  triumph  over  the  body  of  the  vanquished.  Even 
when  philosophy  had  done  all  t  at  philosophy  could  do 
to  soften  the  nature  of  man,  war  continued  the  gladia- 
torian  combat :  the  vanquished  bled  wherever  caprice 
pronounced  her  fiat.  To  the  benign  influence  of  the 
Christian  religion  it  remained  to  shed  a  few  faint  raysf 
upon  thc^  gloom  of  war  ;  a  feeble  light  but  barely  suffi* 
cient  to  disclose  it  hofrors.  Hence,  many  rules  have 
been  introduced  into  modern  warfare,  at  which  human- 
ity must  rejoice,  but  which  owe  their  existence,  alto* 
gether  to  mutual  concession,  and  constitute  so  many  vo- 
luntary relinquishments  of  the  riglits  of  war.  1  o  un- 
derstand what  it  is  in  itself,  and  what  it  is  under  the 
influence  of  modern  practice,  we  have  but  too  many 
opportunities  of  comparing  the  habits  of  savage,  with 
those  of  civilized  warfare. 

On  the  subject  which  particularly  affects  this  case, 
there  has  been  no  general  relaxation. '  The  universal 
*  sense  of  nations  has  acknowledged  the  demoralizing  ef- 
fects that  would  result  from  the  admission  of  individual 
intercourse.  The  whole  nation  are  embarked  in  one 
comaion  bottom,  and  must  be  reconciled  to  submit  to 
pne  common  fate.  Every  individual  of  the  one  nation 
must  acknowledge  every  individual  of  the  other  nation 
as  his  own  enemy — ^because  the  enemy  of  his  country; 
It  is  not  necessary  to  quote  the  authorities  on  this  sub- 
ject ;  they  are  numerous,  explicit,  respectable,  and  havei 
beenldbly  commented  upon  in  the  argument. 

But,  aiter  deciding  what  is  the  duty  of  the  citizen,  the 
question  ocdurs^i  what  is  the  consequence  of  a  breach 
ot  that  duty  ?  .  - 

VOL-  VUIw  9i 
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1*HE  The  law  of  pri^e  is  part  of  the  law  of  nations.     In  it^ 

SAPiD^    a  hostile  character  is  attached  to  trade,  independently  of 

FERR  f    the  character  of  the  trader  who  pursues  or  directs  it. 

MASTER.  Condemnation  to  the  use  of  the  captor  is  equally  the  fate 

.........i^  of  the  property  of  the  belligerent,  andof  the  property  found 

engaged  in  anti-nentral  trade.  But  a  citizen  or  ally  may  be 
engaged  in  a  hostile  trade,  and  thereby  involve  his  pro- 
.  pcrty  in  the  fate  of  tho^Ms  in  whose  cause  he  embarks. 

This  liability  of  the  property  of  a  citizen  to  condem- 
nation as  prize  of  war,  may  be  likewise  accounted  for 
under  other  considerations.  Every  thing  that  issues 
from  a  hostile  country  is,  prima  facie,  the  property  of 
the  enemy ;  and  it  is  incumbent  upon  the  claimant  to 
support  the  negative  of  the  proposition.  But  if  the 
claimant  be  a  citizen  or  an  ally  at  the  same  time  that  he 
makes  out  his  interest,  he  confesses  the  commission^f  an 
oflbnce  which,  under  a  well  known  rule  of  the  civil  law^ 
deprives  him  of  his  right  to  prosecute  his  claim* 

This  doctrine,  however,  does  hot  rest  upon  abstract 
reason.  It  is  supported  by  the  practice  of  the  most  en- 
lightened (perhaps  we  may  say  of  all)  commercial  na- 
tions. And  it  affords  us  full  confidence  in  our  decision^ 
that  we  find,  upon  recurring  to  the  records  of  the  Court 
of  appeals  in  prize  cases  established  during  the  revo- 
lutionary war,  that,  in  various  canes,  it  was  reasoned 
upon  as  the  acknowledged  law  of  that  Court.  Certain 
it  is  that  it  was  the  law  of  England  before  the  revolution^ 
and  therefore  constitutes  a  part  of  the  admiralty  and 
maritime  jurisdiction  conferred  on  this  Court  in  pur- 
suance of  the  constitution. 

After  taking  this  general  view  of  the  principal  doc- 
trine on  this  subject,  we  will  consider, the  points  made 
in  behalf  of  the  claimant  in  this  case,  and, 

^  1.  Whether  this  was  a  trading,  in  the  eye  of  the  prize 

law,  such  as  will  subject  the  property  to  capture  ? 

The  force  of  the  argument  on  this  point,  depends  upon 
the  terms  made  use  of.  If  by  trading,  in  prize  law,  was 
meant  that  signification  of  the  term  which  consists  in  ne- 
gotiation or  contract,  this  case  would  certainly  not  come 
Under  the  penalties  of  the  rule.  But  the  object^  policy  and 
spirit  of  the  rule  is  to  cut  off  all  communiGation  or  acfeii>' 
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at  locomotive  intercourse  between  indiTiduals  of  the  bel-      the 
li|;erent  states.    ^Negotiation  or  contract  has,  therefore^    sapid>* 
no  necessary  connexion  with  the  offence.     Intercourse   perrt, 
inconsistent  with  actual  hosHUtyf  is  the  offence  against  mastjbb. 

which  the  operation  of  the  rule  is  directed :  and  by  sub-  -— — 

stituting  this  definition  for  that  of  trading  with  an  ene» 
my,  an  answer  is  given  to  this  argument. 

S.  Whether^  on  the  breaking  out  of  a  war,  the  citizen 
has  aright  to  remove  to  his  own  country  with  his  pro^ 
perty^  is  a  question  which  we  conceive  does  not  arise 
in  this  case.    This  claimant  certainly  had  not  a  right 
to  leave  the  United  States  for  tlie  purpose  of  bringing 
home  his  property  from  an  enemy    country;  '.much 
less  conld  he  claim  it  as  a  right  to  bring  into  this  cbun^ 
trj  goods,  the  importation  of  v^hicb  was  expressly  pro- 
hibited.   As  to  the  claim  for  the  vessel,  it  is  founded  on 
no  pretext  whatever;  for  the  undertaking,  besides  be- 
ing in  violation  of  two  laws  of  the  Cnited  States,  was 
altogether  voluntary  and  inexcusable.     With  regard  to 
the  importations  from  Great  Britain  about  this  time, 
it    is  well  known  that  the  forfeiture  was  released  on 
grounds  of  policy  and  a  supposed  obligation  induced  hy 
the  assurances  which  had  been  held  out  by  the  Ameri- 
can charge  d'affaires  in  England.    But  this  claimant 
could  allege  no  such  excuse. 

3.  On  the  third  point,  we  are  of  opinion  that  the  fore<- 
going  observations  furnish  a  sufficient  answer. 

if  the  right  to  capture  property  thus  offending,  grows 
out  of  the  state  of  war,  it  is  enough  to  support  the  con-r 
demnation  in  this  case,  that  the  act  of  congress  should 
produce  a  state  of  war,  and  that  the  commission  of  the 
privateer  should  authorize  the  capture  of  any  property 
that  shaO  assume  the  belligerent  character. 

Such  a  character  we  are  of  opinion  this  vessel  and 
cargo  took  upon  herself;  or  at  least,  she  is  deprived  of 
tiie  right  to  prove  herself  otherwise. 

We  are  aware  that  there  may  exist  considerable  hard* 
ship  in  this  case  i  the  owners,  both  of  vessel  and  car« 
SO,  may  have  been  unconscious  fliat  they  were  violating 
tiie  duties  which  a  state  of  war  imposed  upon  them.  It 
does  not  appear  that  they  meant  a  daring  violation  eitli^ 
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THB      er  of  the  laws  or  belligerent  rights  of  their  country. 

HAP  Dy    But  it  is  the  imenviec!  pmvince  of  this  Court  to  be  di- 

P£RKT9    rt  cted  by  the  heady  and  not  the  heart    In  deciding  up- 

MASTES.  on  principles  that  must  define  the  rights  and  duties  of 

the  citizen  and  direct  the  future  decisions  of  justice^  no 

latitude  is  left  for  the  exercise  of  feeling. 

Friday,  March  iith. 

The  claim  of  the  United  States  was  taken  up. 

RvsHj  attorney  Oenerdl*  ^ 

The  United  States  claim  the  property  in  question^  ati 
a  forfeiture  under  the  non-inteit^ourse  act  of  1st  Marcb^ 
18Q9.  This  act  was  in  force  at  the  breaking  out  of  the 
war,  and  still  continued  in  force  at  the  time  of  the  cap- 
ture of  the  Rapid.  The  6th  section  of  the  act  declarea 
the  prohibited  goods  liable  to  forfeiture  immediately  on 
being  shipped  with  intention'  of  importing  the  same  into 
the  Uniti'd  States.  Tlie  United  States  do  not  claim  in 
any  case  but  where  the  vessel  was  unquestionably  bound 
and  satjing  to  the  United  States,  and  when^  no  force  wa« 
necessary  to  bring  her  in.  When  such  a  vessel  actual- 
ly arrives  in  a  port  of  the  United  States,  the  intent  is 
not  only  evidenced,  but  carried  into  effect,  and  the  of- 
fence is  complete. 

The  arrival,  in  this  case,  must  be  taken  as  a  volunta- 
ry coming  into  port.  For  as  the  Rapid  was  bound  to 
the  United  States  pi^evious  to  the  capture,  the  interven- 
Ition  of  the  privateer  was  immaterial,  and  cannot  be  con- 
sidered as  rendering  the  arrival  involuntary.  The 
commencement  of  the  illegal  act  was  at  the  time  of  the 
shipment,  and  was  prior  to  any  forfeiture  under  bdlige- 
rent  rights.  The  forfeiture  under  the  non- intercourse 
act,  therefore,  relates  back  to  the  inception  of  the  offrnce* 
i'he  municipal  law,  we  contend,  abrogated  the  jm  bdUi, 
pro  tantoJ 

It  is  true  that,  by  the  i4th  section  of  the  prize  act  of 
36th  Juiie,  1812,  (laws  U.  8^  vol.  11,  p.  238,)  provisioii 
is  made  for  the  importation  of  British  goods  captured, 
from  the  enemy  and  made  good  and  lawful  prize  of  war  $ 
and  it  is  adfnitted  that  such  goods  are  forfeited  and  ac- 
crue to  tbedaptors;  but  the  qiiestion  recorej  what  is 


r. 

MASTER. 
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good  and  lawful  firize  of  war  ?  Not^  we  contendy  Amer-  thb 
ican  property  in  an  American  bottom  coming  to  the  sapi^ 
United  States^  as  in  the  present  case.  febbt. 

By  the  16th  section  of  the  same  act^  the  act  of  4th  of 
April,  181^9  laying  an  embargo,  and  the  non  exportation 
act  of  the  14ith  of  the  same  month,  are  repealcd'so  far  as 
they  relate  to  ships  and  yessels  having  commissions  or 
letters  of  marque  and  reprisal.  It  was  eqnally  necessa- 
ry that  there  shoulii  be  an  express  repeal  of  the  non-in-  < 
ttrcourse  act. 

By  the  act  of  2d  January,  1813,  (knvs  U.  8.  vd.  11, 
p*  341,)  directing  the  secretary  of  the  treasury  to  remit 
fines,  forfeitures  and  penalties  in  certain  cases,  property 
shipped  and  departing  from  Great  Britain  between  the 
23d  of  June  and  15th  of  September,  and  forfeited,  under 
the  non-intercourse  acts>  to  the  United  States,  is  to  be 
I'estored  to  the  owners :  no  notice  is  tal^en  of  any  claim 
of  the  captors.  The  plain  inference  is^  that  the  legisla- 
lure  did  not  suppose  that  any  claim  existed  on  the  part 
of  the  captors.  The  same  inference  may  be  drawn  from 
the  act  of  27th  February,  1813,  (laws  U.  8.  v^L  11.  ' 
p.  388.) 

The  sovereign  is  not  to  be  deprived  of  his  rights  by 
implication.  Where  the  rights  of  the  sovereign  clash 
with  those  of  a  private  individual,  the  rights  of  the  lat- 
ter must  yield  to  those  of  the  former.  2  Cranch,  S58. 
Fisher  v.  Blight — Flowd.  Jo.  2BS»  Haks  v.  Fetit. 
This  last  is  a  leading  case  on  this  point. 

From  the  act  of  13th  July,  1813,  (layps  U.  8.  voL  12, 
p.  14,)  it  is  clearly  to  be  inferred,  tliat,  previous  to  the 
iiassage  of  that  act,  the  rights  of  the  captors  wei*e'  con- 
sidered as  being  merged  in  the  forfeiture  under  the  non- 
intercourse  acts.  •  The  act  of  July  has  merely  suspended 
the  right  of  the  United  States. 

f 
PiTMAw,  contra,  for  the  captors. 

We  do  not  claim  adversely  to  tlie  United  States,  but 
under  the  United  States,  as  grantees.  We  were  au- 
thorised by  bur  commission  to  capture  this  vessel,  and, 
.upon  capture,  it  was  forfeited  to  us :  condemnation^  we 
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THB      contendy  is  not  necessary  to  gire  us  title :  our  title  ac- 
RAPiD»    crued  at  the  moment  of  capture.    The  United  States 
PBRiiTy    relinquished    to    us  their  right  by  the  ^,  §  of  the 
MASTKB.  prize  act 


The  non-intercourse  act  had  reference  solely  to  time 
of  peace. 

The  property  in  question  could  not  be- forfeited  to  the 
United  States,  merely  by  being  put  on  boarji ;  for  a  mu- 
nicipal law  can  only  have  a  municipal  operation ;  it 
cannot  operate  extra-territorially  ;  it  can  have  no  effect 
upon  goods  in  a  foreign  countryy  whether  that  country 
be  hostile  or  neutral. 

Again  by  the  act  otist  Marehf  1S09^  $  S,  no  persons 
are  authorized  to  peize  property  for  a  violation  of  that 
act,  except  the  officers  particularly  m^itioned  therein. 
Untily  therefore,  a  seizure  was  made  by  some  person  so 
authorized,  no  forfeiture  to  the  United  States  could  at- 
tach :  and  if,  as  in  the  present  case^  a  seizure  had  been 
made  jure  beUif  no  seizure  under  the  municipal  act 
could  subsequently  be  made,  ui^  the  first  was  deter- 
mined.   1  Rob.  68,  81.    The  Ji&rcmins. 

The  non-intercourse  act  was  merged  in  ttie  declara- 
(.ion  of  war,  as  it  respected  British  subjects  and  Amer- 
ican citizens  :  this  property  was  therefore  forfeited  to' 
the  United  States  jure  belli :  they  had  a  right  to  seize 
it  jure  belli :  this  right  they  have  granted  to  us,  and  our 
title  to  the  property  we  have  captured  must  be  tried^^tcne 
belli.  If  this  were  a  municipal  seizure,  and  if  the  pro- 
perty were  British,  the  British  owner  would  have  had  a 
right  to  come  into  Court und  assert  his  claims  but  thia 
he  could  not  now  do,  being  an  alien  en^ny. 

The  2  §  of  the  act  of  the  IS^A  Jttty,  181S,  we  consdder, 
notwithstanding  what  has  been  said  by  the  counsel  for. 
the  Unitefl  States,  as  acjinowledging  a  previous  ri^ht 
in  the  captorsJ 

Jokes,  on  the  same  side,  consid^red^ 

1st.  The  law  independent  of  the  instructions  of  -the 
president  to  privateers. 
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THJEI' 
BAPID, 

1st  The  United  States  did  not  mean  to  relinquish  pebrt^ 
the  broad  ground  of  jus  belli,  as  to  British  property  masteb. 
coming  to  the  United  States.  " 


The.  declaration  of  war  and  the  prize  actf  being  sub- 
sequent to  the  non-intercourse  law^  are  to  be  considered 
as  having  abrogated  or  superseded  that  law.. 

But  if  this  should  not  be  admitted^  we  contend  that 
these  acts  may  exist  together  without  any  inconsisten- 
cy. There  is  room  enough  for  the  non-intercourse  and 
the  prize  act  both.  It  has  been  decided  by  this  Court* 
that  trading  with  the  enemy  is^  per  $e,  a  ground  of  con- 
fiscation. There^  then,  the  prize  act  may  operate.  But 
many  hostile  cargoes  may  escape  capture,  and  reacli 
the  United  States.  Many  such  cargoes  may  be  import- 
ed by  .neutrals.  Here  is  room  for  the  operation  of  the 
Don-intercourse  act. 

The  act  of  lath  July^  I8IS9  relinquishing  to  the  cap- 
tors the  claims  of  the  United  States  to  the  captured  pro- 
perty, is  conclusive  to  show  that  the  United  States  did 
not  mean  to  relinquish  the  rights  of  war.  That  act 
describes  the  property  to  which  the  United  States  give 
up  their  claim,  as  property  captured  on  the  high  seas, 
without  limitation. 

2d*  As  to  the  pre3tdent's  instructions.  These  instruc- 
tions do  not  apply  to  vessels  sailing  after  knowledge  of 
llie  declaration  of  war. 

But  we  contend  that  the  president,  nut  having  the  . 
power,  of  war  and  peace,  had  no  authority  to  give  such 
instructions :.  he  could  only  control  the  privateers  by 
the  power  he  liad  of  revoking  their  commissions.    There ^ 
is  a  diflference  between  his  power  over  these  vessels  and^ 
his  power  over  the  public  urmed  ships  of  the  U.  States., 

The  prizes  taken  by  privateers  under  the  prize  act, 
BJce forfeittires,  and  are  to  be  appropriated. difTerently 
from  those  captured  under  the  non-intercourse  act. 

To  show  that  the  capture,  and  not  the  condemnation. 


IM 
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THE      is  the  foundation  of  the  captor*s  right  of  propeH;y^  the 
H4PiD»    Court  is  referred  to  ±,  WUs.  2tly  jkbrraii^v.  Comyns. 

FERBYt 
MA8T£B*         IRTINO,  COntfO.' 

By  the  dd  section  of  the  prize  act,  privateers  are 
bound  to  observe  all  the  laws  of  the  United  States.  Sup- 
posingy  therefore^  the  non-intercourse  act  to  have  been 
in  force,  they  had  no  right  to  seize  for  a  violation  of 
that  act  •  Besides,  the  mode  of  prosecution  under  the 
non-intercourse  act  is  essentially  differefit  from  that  di- 
rected to  be  pursued  under  the  prize  act.  There  is 
also  a  difference  in  the  manner  of  distributing  the  cap- 
tured property.^ 

PiNKi^ET.  The  rights  of  the  captors  depend  not  up- 
on the  non-intercourse  act  Both  that  and  the  prize  act 
may  be  in  force  at  the  same  time*  and  operate  on  the  same 
thing.  The  first  seizure  decides  which  mode  of  con- 
demnation, &c.  shall  be  adopted. 

Harpef,  in  reply. 

^There  is  a  distinction  between  importations  made  by 
citizens  of  the  United  States,  and  those  made  by  for^ 
ei|[^ners.  The  latter  cannot  be  affected  by  the  non-in- 
tercourse act,  until  the  goods  have  arrived  within  flie 
United  States.  They  commit  no  offehce  till  the  goods 
are  actually  imported.  But  with  regard  to  citizens  of 
the  United  States,  the  case  is  different  Tfeey  are  guilty 
of  a  violation  of  the  act  by  the  mere  shipment  ot  pro- 
hibited goods  in  a  foreign  country,  with  intent  to  im- 
port the  same  into  the  United  States.  The  law,  as  to 
tlK*m,  has  an  extra-territorial  operation  ;  it  bindir  them 
wherever  they  are.  By  the  shipment,  therefore,  at  In- 
dian mlanA  with  intent  to  import  into  the  United  States^ 
the  property  in  the  present  case,  was  immediately  for- 
feited ;  and  the  right  of  the  United  States  to  (he  forfei- 
ture, at  that  moment  became  complete. 

For  the  opinwn  of  the  Cmrt  on  the  foregoing  qtustum^  re- 
specUng  the  claim  of  the  United  StaUSf  under  the  non-in- 
iercourse  act,  see  the  opinion  in  the  case  of  the  SaJHy,  ddi- 
veredby  Stohy,  J.  iBth  March,  1814^  in  which  the  Cmirt 
decided  in  favor  of  the  captors^ 


l^HE  ALEXANDER,  PiCRST^MiASTBS. 


i*M4M« 


T£!I8  was  an  appeal  fi*otn  tiie  nentence  of  the  Cir-  A  ¥ea8ei,owDr 
cult  tJosUrt  for  the  dislllct  of  Massachusetts.  ^  }r  '^:^ 

of  the  United 
Sutet,  anils 

The  following  were  the  material  facts  in  the  case  :      from  Napie% 

in  Uie    jtmr 
18l!2,  for  the 

The  brig  Alexander,  William  S.  Picket,  master,  sail-  u»ited  sute^ 
«d  fnrtn  Naples,  on  the  32d  June,  1812,  witli  a  cargo  JJJd^E^BrUkT 
of  hrandy,  wine  and  cream  of  tartar,  with  a  British  K-  licenae  to  «w- 
cense  to  carry  the  same  from  Napl^  s  to  England.    She  rr  ^J^^ 
touched  at  Gibralter,  and  there  left  her  deck-load,  con-  on  her*IIi. 
sfstiAg  of  brandy,  and  sailed  from  thouce  for  th^  Uni  •»««»  bewimc 
ted  States.    On  the  Sd  of  August,  1812,  she  received  bJoker«itb?. 
intelligence  of  the  war  between  the  United  States  and  tweei    Great  ' 
Great  Britain,  and  changed  heir  course  for  England.  uS  s!^t^ 
She  was  afterwards  captured  by  the  British,  an*)  sent  she  aiten  her 
into  Cork,  Ireland,  and.  acquitted,  and  there  ^'^P^sed  «yjJ^^/» 
of  her  cargo.    After  seven  months  detention  in  Cork,  eJpmUd  by 
she  proce^ed  to  Liverpool,  in  ballast    At  Liverpoolf  the  BntWi, 
she  took  in  the  cargo  in  question,  purchasei^by  Samuel  ilS^j^l^fi^il^,. 
Welles,  one  of  the  Claimants,  then  in  England,  from  led,  and  ac. 
the  proceeds  of  the  cargo  brought  from  Naples,   ^9^  J^^^^jJjJSe^ 
stilled  from  LiTerpool  for  Boston,  May  9th,  1813.     On  adit  her  carco^ 
the  2d  of  June  following,  she  was  captured  by  tlie  priva-  and,  afte»  a^p- 
teer  America,  John  Kehew^  commander,  and  libelled,  as  ^^^^g7n 
prize,  in  the  district, of  Massachusetts*  Ireland,  par-. 

ehaaetf  are' 

When  the  Alexander  siailed  from  Naples,  she  and  her  Uver^o^^ 
eargo  wei'e  owned,  one  half  by  the  Claimants,  and  ^i®  u^'^s**^ 
other  half  by  W.  and  S.  Robinson,  of  Mew  York.  ^.^  -^  eaptnr' 

'  ed  by  a  United 

The  master,  on  his  examination  upon  the  standing  f^^^''^"^i 
interrogatories,  stated  that  the  vessel  belonged  to  J.  and  and  cargo  eon- 
8.  WeBes  and  W.  and  8.  Robinson.  ^^^  « 

pnze  tp  tiw 
9aptors. 

He  also  stated  thftt,  on  his  arrival  in  the  United  ^^^^  9f^ 
States,  he  delivered  to  the  chief  clerk  of  J.  and  S.  Welles,  jlS^JSgr*  ^ 
of  Boston,  bills  of  ladingt  invoices  and  Utters  relating  pat  on  board. 
to  the  i^e^sel  aifd  goods.    These  papers  were  never  pro- 
dirced  by  the  Claimants. 

John  Welles,  of  Boston,  claims  the  vessel  and  carg» 
VOL.  Vllf.  «« 
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TU£  for  himself  a^  Samuel  Welles^  aUegiiig  tliat  Samuel 
▲LBXAN-  Weilesy  in  London^  punihaaedy  on  xheir  joint  account^ 

DBRy  of  the  agent  of  W.  and  &  Robinsouy  their  half  of  the 
PICKET,  brig  and  the  proceeds  of  the  Naples'  cargo,  before  the 
MA8T£R.  purchase  of  the  cargo  in  question.  The  United  States^ 
—»--*—  also,  interposed  a  claim  to  the  v^vsel  and,  cargo,  as  for- 
feited under  the  non-importation  act 

In  the  district  Court  the  claim  of  J.  and  S.  Welles 
was  rejected,  and  the  property  condemned  to  the  United 
States.  From  this  decree  the  captors  and  Claimants 
appealed.  , 

In  the  Circuit  Court  the  property  was  condemned  to 
the  captors.  From  this  decree  the  United  States  and 
the  Claimants  appealed.  ,  ,  '      ■ 

Rush,  attorney  Generalf  stated  that  it  was  not  the 
intention  of  government  to  interjMise. 

Dexter,  ^r  CUiimanis. 

There  being  no  general  rule  of  the  law  of  nations, 
that  ercry^rading  with  the  enemy  is  unlawful,  and 
there  being  no  municipal  law  on  the  subject,  an  Ameri- 
can citizen,  surprized  abroad  by  an  unexpected  war^ 
has  a  right  to  use  all  necessary  means  to  save  his  pro*' 
perty  and  to  secure  his  return  home,  provided  the  means 
used  for  that  purpose  be  not  inconsistent  with  the  in- 
terest of  the  nation  to  which  he  belongs.  All  the  means 
^  emj;)loyed  in  the  present  case  were  necessary  to  save 

the  property  in  question :  and  were  so  far  from  being 
inconsistent  with  the  interest  of  the  United  States,  that 
they  clearly  tended  to  the  national  benefit. 

That  there  is  no  general  rule  of;  the  law  of  nations 
prohibiting  all  trade  with  the .  enemy,  is  a  proposition, 
which  probably  will  not  be  controverted..  Even  sir 
Wiiliam  Scott  does  not  deny  the  right  to  withdraw  funds, 
upon  the  breaking  out  of  a  war  ;  he  allows  that  cases 
of  this  kind  are  entitled  to  be  treated  with  indulgence : 
he  only  holds,  that  if  a  particular  mode  of  withdrawing 
funds  has  been  pi^scribed  by  the  municipal  law,  as  by 
license,  for  instance,  the  person  who  pursues  a  different 
mode  is  punishable.    He  has,  however,  expressly,  de- 
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,  clded^  that  where  ciif^umstances  rendered  it  imfiossible  the 

for  the  party  to  obtain  a  license^  there  the  property  alexak- 

shall  not  be  condemned^  if  it  be  a  case  where  a  license  der, 

t)ught  to  have  been  grantedf  if  aj^piied  for.    %  Rob.  picket^ 

S649  322,  the  Harmowij.    S,  Eoh.  57,  38,  the  Citto.     5,  master. 
Rob.  90,  the  Ocean.    4,  Rob.  ±9S,  ^34^  the  Dree  Oebroe-- 
dets. 

No  man  is  bounds  on*  the  breaking  oiit  of  a  war,  to 
abandon  his  property  to  the  e&emy  ^  and  if  no  tribanal 
is  established  to  decide  in  what  cases  property  shall  or 
shall  not  be  withdrawn^  every  man  most  judge  for 
himself. 

In  the  case  of  Ballet  v.  Jenks,  3,  Cranchf  210,  there 
was  an  enilire  prohibition  of  trade ;  a  prohibition  more 
complete  than  any  one  which  result^  from  any  provi- 
sion of  the  law  of  nations ;  yet  this  Court  decided,  in 
that  case,  that  the  party  being  forced  into  the  prohibited 
port,  and  obliged  by  the  public  authorities  of  the  pl^ce 
to  sell,  he  might  purchase  a  return  cargo.  In  the. 
present  case,  the  captain  of  the  Alexander,  healing  of 
the  war  and  believing  it  impossible  to  reach  the  United 
States  wtthottt  capture,  conceived  himself  to  be  under 
the  necessity  of  changing  his  course  for  England,  or 
losing  his  vessel  and  cargo ;  and,  having  a  license,  he  de- 
termined to  deceive  the  enemy.  Being  captured  by  a 
British  crnizer  and  carried  into  Irdand,  he  was  libelled, 
but  acquitted  upon  his  license.    He  was  compelled  to 

^  sell  his  cargo.  What  was  he  to  do  with  the  proceeds  ? 
Suppose  he  had  s<^  for  bank  bills — must  he  bring  them 
to  this  country  ?  He  conld  not  bring  specie;  it  is  pro- 
hibited. The  only  way  in  which  he  could  withdraw 
his  property  was  to  purchase  a  return  cargo  and  obtain 
another  license.  This  course  he  pursued  :  and  we  con- 
ceive that  he  was  perfectly  justified  in  so  doing.  The 
motives  for  withdrawing  his  property,  after  acquitted, 
were  strong,  one  among  others  which  might  be  mention- 
ed was  the  danger  that  the  deception  be  had  practiced 

,  upon  the  enemy  would  be  detected. 

2.  But  allowing,  for  the  sake  of  argument,  that  sail- 
ing toEngland  after  a  knowledge  of  ||^e  war,  would  have 
been  an  Qlegal  act— it  Is  clears  in  mis  case,  that  there 
^asno  saiiling  ta  England  ^  Diere  was  only  an  inten- 
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TH&  turn  to  go  thitber ;  and  it  is  a  weB  known  nde  ^rf*  Iiiw 
4I.EXAK-  that  tbe  bare  intention  to  comniit  Kh  ,iUegal  act  is  aol 

PBB»  punishable.  Aj^aint  it  cannot  be  contended  tbat  ih» 
VJCK^il,  sailing  to  IreUnd  was  illegal^  as  the  yes^^  was  iwQU 
MASTJ^B»  bly  carried  in  there  by  the  enen[iy. 

9*  This  is  a  case^  which  comes  within  the  ad* 
ditional  instruction  of  the  president  of  the  United 
Slates  to  our  public  and  private  armed  resseky  issued 
Augyst  i^h,  181:2.  That  instruction  prohibits  th#  iiir 
terruption^  by  our  public  and  piivate  arm^  v^aseW  fif 
^  any  vessels  belonging  tociti:&ens  of  the  United  SMiU% 
coming  from  British  p<»rts  to  the  United  States  lacien 
with  British  merchandize,  in  consequence  of  the  alleged 
repi-al^of  the  British  orders  in  council.''  Kebew,  the 
Commander  of  the  privateer^  had  received  this  iastruo- 
tion. 

I  As  to  the  power  of  the  prf»ident  to  issue  such  iii-> 

struction*,  tbero  can  be  no  d«iiibt*  Even  if  th«Fo 
.  were  no  act  of  Congress  relating  to  the  scriyect$ 
tlie  general  power  of  the  executive  to  direct*  all  hostUe 
operations,  gives  him  the  particular  power  in  question. 
But  congress  has  sanctioned  the  instruction  in  queslioiit 
by  the  prt>viso  contained  in  the  1st  sec.  of  the  act  of  t^th 
July,  181  a.    Laws  U.  StaieSf  v^  ±2$  jp.  16. 

• 
But  it  will  be  said,  perhaps,  that  this  instruction,  is 
applicable  only  to  vessels  sailing  from  a  British  port 
after  the  repeal  of  the  orders  in  coundUl^  s^nd  befn^e 
the  knowkdge  of  the  war.  Such  a  constructito  is 
erroneous.  By  the  act  of  ccmgress  last  mentioned 
tioned  it  is  provided,  Tbat  nothing  in  the  said  act  con- 
tained shall  extend  t6  any  capture  made  by  private  arm^ 
ed  VI  ss  Is,  in  violation  of  the  additional  instructioiis  oC 
^  the  president  of  28th  Aug.  181«,  afilier  the  captor  «  shall 
have  been''  apprized  thereof.  From  the  use  of  fte  phrase, 
««  shall  have  been,?  it  is  clear  that  the  instructions  were 
in  force  as  late  a»  the  date  of  the  act  of  Idth  July,  i.  e. 
nearly  a  year  after,  the  instructions  in  question  were 
first  given'  by  the  president.  Government  also  contin- 
iied  to  issue  these  instructions  to  the  privateenst  up  to 
the  time  of  the  triaLof  this  causf*  in  the  district  Court, 
and  afterwards.  Now  to  what  vessels  coming  from  a 
British  port  and  )aden  with  Britfa^  merchandize^  coidd 


—"»•*' 
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titim  mnbfw^kmB  »pify  irfau^h  wefd  ia$ued  OKire  than      t»b 
•  j¥#ftjr  »^@t^  tbe  decterati&ii  of  wur  ?  Surely  not  to  ves-  ai^xait* 
««1^  whMsb  mlieA  wJUle  tbe  orders  in  cMncil{Were  gup-      jmsr^ 
posed  to  be  repealed,  and  which  had  tool  hejird  ot  the  pickrt^ 
war  ;  it  woiiM  be  absurd  to   suppose  that  there  were  master. 
any  bu^,.  m  hng  ^»$ler  tbf  eyent  had  taj^en  place^    The  — 
iiiff^f^tlsMy  tbevefave,.  miisl  be  considere4  as  having 
been  originally  intended  to  apf^ly  to  yessels  sailing  with 
a  knowledge  of  the  war,  as  well  as  to  those  sailing  with- 
qmX  thsib  ki^5Kdir^»    Again^.  what  was  the  great  object 
goYtmnmt  hMd  m  view  m  issuing  these  instructions  ? 
No  imlA  to  give  oitr  ciiHztns  an  opj^ortunity  of  with- 
drawing their  tM^perty  from  tbe  eneqiy's  country,  and 
l^ringiiig  ft  to  tiie  United  States^    Our  citizens  had 
linniense  funds  in  Eti^and.    The  whcde  commercial 
qspital  of  tihe  Um^d  S^tes  was  tberf$«    It  was  an  ob-^ 
ject  of  vast  importance  to  get  it  bo«i^;  and  86  long  as 
Great  Britain  would  permit  us  to  withdraw  it,  it  was 
our  int^vest  to  aff<i^  to  owt  citisens  every  possible  fa- 
cility in  aidi.^it.jtjbt^  permission*    Xhi^  was  the  policy 
of  oar  gQvenMeMif  and  tbia  the  soutrce  of  the  instrucr 
tions.  . 

a«  This  was  n#i  aeaptiire  ^e  bdH.  The  eruizcr 
W0^  at'raid'  of  rfuuiing  tbomk  of  damages:  for  an  Ulegal 
cafiture.  An  anderstanding  was,  therefore,  had  be« 
tween  the  paft^es,  which  was  considered  as  being  mu- 
toalJy  beneficial,  that  tbe  captor  ^  should  preserve  bis 
claiiii  to  any  British  goods  which  might  be  found  on 
boaiHl,  and  that  thid  residiie  should  remain  to  the  Clai- 
mants* A  single  man  only,  not  a  prize  crew,  was  put 
on  board  the  Alexander*  The  priise  master  alone  was 
utterly  unable  to  secure  the  vessel  against  %  rescue, 
shouU  one  be  attem{^ed.  He  was  utterly  unable  to 
bring  her  Into  portf^  without  the-aid  of  tbo  hands  origi- 
naUy  bdongtug  to  her.  How,  then,  can  it  he  consid- 
ered as  a  capture  ?  But  if  the  Court  should  finally  de- 
cide it  io  be  a  capture,  we  shall  contend  that  it  was  only 
partial,  a  capture  of  the  British  goods  only. 

FiTfiHAir,  contra^  contended,  on  behalf  of  the  captors, 

i.  That  Samuel  Welles  being  in  England  at  the  time 
of  tfae  purchase  of  tiie  ciu^,  be  is  to  be  presumed  there^ 
animo  numpndi,  and  iaclofted  with  a  British  character. 
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TH£  2.  That  the  suppression  of  papers  connected  with  the 

AiiBXAir-  origin  of  the  voyage,  affords  a  sufficient  presumption  of 

DER,  a  conceidment  of  enemy  interests,  to  subject  the  vessel 
PICKET,  and  cargo  to  condemaation. 

MASTER* 

3.  That  the  vessel  and  cargo,  being  taken  in  trade 
with  the  enemy,  are  condemnabie  to  the  captors  as  ene- 
my's property. 

As  to  the  first  point.  It  appearing  that  S.  Welles  was 
residing  in  England  at  the  time  of  the  purchase  of  the 
property  in  question,  it  is  incumbent  on  him  to  explain 
the  circumstances  of  his  residence  th^re.  This  has 
not  been  done.  The  presumption,  then,  must  be  that 
he  was  in  England  animo  manendi ;  that  the  property- 
was,  of  course,  liostile  and  liable  to  condemnation.  ±. 
Eob,  87, 103.    The  Bertwn. 

On  the  second  point  little  need  be  saidr  Suppression 
of  papers  is  always  a  snspicious  circumstance.  In  the 
present  case  it  will,  no  doubt,  have  ils  due  weight  with 

'  tlie  Court. 

Third  point.  That  here  was  an  actual  trading  with 
the  enemy,  tlie  claimants  do  not  attem{)lt  to  deny  ;  but 
they  would  justify  it  on  the  ground  of  nec^«ity.  They 
say  that  the  vessel  was  captured  by  the  eitlbiy  and  car- 
ried into  Ireland,  where  she  was  compelled  to  sell  her 
cargo,  and  had  no  other  means  of  securing  the  proceeds, 
but  by  laying  them  out  in  the  purchase  of  British  goods. 
This  plea  of  necessity  comes  with  a  very  bad  grace 
from  the  Claimants.  If  there  were  any  necessity,  it  was 
one  voluntarily  brought  upon  themselves.  They  volun- 
tarily, and,  as  wo  contend,  unnecessarily,  placed  them- 
selves and  their  property  in  the  power  of  the  enemy,  af- 
ter a  knowledge  of  the  war ;  and  can  therefore  claim  no 
indulgence  on  the  ground  of  necessity. 

The  cases  which  have  been  cited  in  which  sir  W8- 
liam  Scott  speaks  with  indulgence  of  withdrawing 
funds,  are  inapplicable  to  the  present  case.  Where 
iht  withdrawing  of  funds  is  spoken  of,  those  funds  only 
are  meant  which  were  in  the  enemy *s  country  before  the 
war ;  which  wks  not  the  case  here.  Besides,  the  cases 
cited  depend  not  on  trade  With  the  enemy,  but  oikdomicit. 
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A  Bcenise  to  withdraw  the  property  would  net  have  been      the 
granted  in  such  a^case  as  the  present9  in  England.   The  axexak- 
president  of  the  United  States,  acting  on  English  prin-  ,    obr, 
ciplesy  could  not  have  granted  a  license,  supposing  him   picket, 
to  have  the  same  power  in  relation  to  the  subject  which  master. 
the  king  of  England  has.    But  he  has  no  such  power. 
Congress  has  not  invested  him  with  it,   though  they 
might  have  done  so;  and  this  Court,  it  is  presumed, 
will  hot  undertake  to  say  that  the  present  is  a  case  in 
which  a  license  would  have  been  granted,  supposing  the 
president  to  have  possessed  the  power*    No  such  power, 
then,  having  been  granted  by  congress,  it  19  to  be  pre- 
sumed that  they  did  not  intend  there  should  be  any  ex- 
ception to  the  general  nde^  that  trade  with  the  enemy  is 
unlawful  * 

But  it  has  been  urged  that  this  case  comes  within  the 
president's  instructions  of  28th  of  August,  and  that 
this  capture^  being  in  violation  of  those  instructions, 
is  void.  The  vessels  contemplated  by  those  instruction9 
are  described  as  vessels  coming  from  British  ports,  << i» 
consequence  of  the  alleged  repeal  of  the  British  orders  in 
eoundl.^^  Now  it  is  clear  that  the  Alexander  did  not 
sail  from  the  enemy's  port  in  consequence  of  that  alleged 
repeal ;  she  cannot,  therefore,  he  within  the  meaning  of 
the  instructions. 

The  delivery  of  the  instructions  to  cruizers,  after  tte 
case  contemplated  hy  them  no  longer  existed,  is  qiiife 
unimportant,  notwithstanding  the  great  stress  which 
has  been  laid  upon  that  circumstance  by  th0  Clai- 
mants. The  thing  is  very  easily  accounted  for.  The 
instructions  may  have  continued  to  be  issued  through 
mere  inattention  :  but  the  counsel  for  the  Claimants,  in 
the  explanation  which  he  has  attempted,  has  given  to 
them  a  construction  in  direct  hostility  both  with  their 
letter  and  8pirJt.....See  letter  from  the  ^secretary  of  state 
to  Mr.  Russel,  of  August  21, 1813,  accompanying  tfie 
president's  message  of  Dec.  1812. 

It  has  been  also  contended  tliat  there  was  no  capture. 
But  here  is  the  property  before  the  Court,  and  we  trust 
tliey  will  not  restore  it,  imless  non-capture  be  fully  pro- 
ved ;  and  even  tlien  there  can  be  no  restoration  unless 
the  Claimants  prove  their  right;  which  they  have  not 


J 
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TUB      yet  done.    They  bsive  produced  116  title  fSLpe^,  n^ 
AXEXAir-  documents  whateTer^  proving  pl^opeHy  in  then^elvB. 

DER, 

PICKET,      On  this  point  of  non-capttire,  wfaidh  was  insisted  on 
MASTEs,  in  the  Courts  below,  the  District  Cottrt  orcTered  further 
'■     proof.    We  contend, 


1.  That  as  the  preparatory  etmanktioti^  prtfve  a  cap* 
ture,  no  farther  proof  should  have  beefi  ordered. 

2.  That  the  further  proiof  est^lishfts  the  ^  of  the 
capture. 

/ 

3.  That  the  proof  upon  this  order  oSi^red  by  Mie  Clai- 
mants, was  inadmissibky  be^g  the  depositions  of  the 
captain  and  mate,  who  were  examined -in  preparatory* 

As  to  the  putting  no  prize  crew  on  board,  that  is  a 
circumstance  which  in  no  degree  alters  the  nature  of 
the  case ;  it  is  not  essential  to  capture.  The  capture 
is  always  made  before  either  a  prize  master  or  orew 
are  put  on  boanl ;  and  if  the  circumstances  of  the 
captured  vessel  be  such  as  to  do'  away  all  apprehension 
of  rescue,  and  insjure  confidence  that  the  crew  will 
brin^  her  into  port,  thek^  is  no  reason  Why  the  property 
of  the  captor  may  not  be  retained  as  well  by  a  prize  mas- 
ter alone,  as  by  a  considerable  crew.  The  object,  in 
such  cases,  in  putting  a  prize  master  on  boards  is  mere- 
ly to  keep  poiBsession,  and  shew  that  the  iressel  is  not 
abandoned.  6  Bob.  21.  Tlie  RtsobMon.  4  Rob.  316, 
86.     The  WUtiam  aiid  Mary. 


I 


PiNKNEY,  on  the  same  side. 

If  the  declaration  of  i^ar  is  to  be  considered  as  confin* 
ng  captures  to  p^joperty  belonging  to  British  subjects, 
municipally  speaking,  there  is  an  end  of  the  belligerent 
riii^hts  of  the  United  States  upon  the  ocean.  But  it  is 
not  so  to  be  considered ;  it  is  to  be  construed  by  the  law 
of  nations. 

The  Claimants  seemingly  deny  that  there  was  any 
capture  in  this  case  ;  but  i^ey  in  fact  contend,  nc^  :fiH* 
non-capture,  but  abandonment  VTe  contend  that  there 
was  a  capture^  and  that  it  has  not  been  abanddned.     It 
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nnnecesHtiiry  to  put  a  pri^se  cpew  on  Tioard  to  navi-      the 

gate  tiie  vessel  to  the  UnitiMl  States^  for  she  was  already  ai«£xan- 
mni  thitber.    If  it  was  the  intentibn  of  the  captor      OBBf 
to  aba.ndon  her^   why  put  any  person  on  board  ?    The   picket^ 
▼erf  circiiQiatajice  of  piittiii^  a  prize  master  on  board,  master. 
clearly  evidences  an  intention  not  to  abandon.  — ««.-i«mi« 

It  18  perfectly  immaterial  whether  the  capture  was 
absolute  or  conditional  only,  to  secure  the  British  pro- 
perty toukiA  on  board :  To  secure  thatf  it  was  necessary 
to  capture  the  whdle :  The  capture  cannot  be  consider- 
ed as  partial. 

It  is  said,  on  the  part  of  the  Claimants,  that  there  is 
im  i^neral  rale  of  the  law  of  nations  that  every  trading 
Willi  tbe  enemy  is  nnlawful.  We  are  of  a  different  opi- 
iiiOB.  Bf/nkershoek  lays  down  the  rule.  Bynk.  (}•  J.  p. 
bmk  ±9  c.  3.  Vattel  gives  it  by  impticsution.  He  says 
that,  in  tone  of  war,  not  only  the  two  belligerent  nations, 
in  tfadrpolitic  capacity,  are  enemies,  but  that  all  the 
snbjeciB  of  the  one  are  enemies  to  all  the  subjects  of  the 
<ither  inclusively.  Vattd^  Ub.  3,  c.  5,  ^  70.  .  Sir  WHliam 
Scott,  in  the  x^ase  of  the  Hoopf  1  llofr.  167,  has  laid  down 
the  rule— the  universal  ride.  The  exce^^tion  which  he 
^lows  to  this  general  principle  Is,  4bat,  under  certain 
eircami^tances,  funds  may  be  withdrawn  with  license 
from  the  war-making  power.  So  ill  the  Uoijed  State:! 
licenses  for  the  same  purpose  may  be  granted  by  the 
same  power.  But  this,  as  has  been  already  observed, 
is  not  a  case  of  withdrawing  funds  ^'^  the  funds  entitled 
to  the  benejSt  of  the  exception  are  such  only  a»  were  in 
the  country  before  the  war. 

It  is  said  by  the  counsel  for  the  Claimaifts,  that  the 
intention  to  sail  to  England  was  not  carried  into  effect, 
and  therefore  no  illegal  act  was  committed,  even  suppos- 
ing that  the  act;  if  committed,  would  have.been  illegal  v 
But  we  contend  that  the  offence  was  consummated  by 
the  overt*aCt  of  sailing  for  the  enemy's  country  several 
days.  Such  isf  the  law  in  the  case  of  blockade.  6uch^ 
also,  %  Is  stQ.ted  to  be  by  sir  William  Scottj  iu  the  case 
of  a  vessel  sailing  to  a  port  which  was  captured,  during 
the  vi^ge,  by  the  nation  %  Which  the  vessel  belonged. 
By  all  the  andogies  of  law  an  intention  in  part  executed 
com]^ele»  the  offemse*    11^.132,156;    l^Ckilwmbid, 

VOL.    Vlllr  «3 
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THE  But  it  has  been  denied  that  the  act,  if  carried  into  ei- 

AjLEXAif-  ecution,  would  have  been  illegal,  in  the  present  case  ;  it 
,  DEH)  has  been  urged  that  the  safety  of  the  property  required 
picicET,  it  But  the. law  of  nations  ^s  not  .permit  a  man  to 
MASTBB.  secure  his  property  by  taking  it  to  the  enemy's  country. 

The  caae  of  Hallet  v.'Jenks,  was  cited  as  supporting 
the  claim  of  the  Appellants.  But  there,  comptUgUm  to 
sell  and  to  take  the  produce  of  the  enemy's  country  in 
payment,  was  part  of  the  case  stated.  |Iere,  the  pur- 
chase of  a  return  cargo,  was  voiuntery ;  which  materi- 
ally alters  the  case.  Welles  ought  to  have  left  his  funds 
in  the  enemy's  country. 

As  to  the  additional  instructions  of  the  president,  they 
clearly  do  not  embrace  this  case,  either  by  their  letter 
or  spirit.  An  expectation  had  been  raised  that,  upon 
the  repeal  of  the  orders  in  council,  our  non-intercourse 
would  cease.  The  instructions  were  intended  to  nteet 
this  case — ^to  redeem  the  pledge,  and  save  the  national 
faith.  These  instructions  are  explained  by  the  aet  of 
congress  of  Jiinuary  2, 1813,  authorizing  the  remission 
of  the  forftiitures  incurred  under  the  ndn-intercourse. 
That  act  dii'ects  the  secretary  of  thi^  treasury  to  remit 
the  forfeitures  in  ^hetcase  of  such  AlKierican  property 
only,  as  sailed  before  the  15th  September,  1^12;  a 
time  by  ^Mch  the  merchants  in  England  were  presumed 
to  have  been  undeceived. 

The  proviso  to  the  act  of  lath  July,  1815,  does  not  al- 
ter tht  nature  of  l)ie  instructions;  it  leaves  them  to  be 
expounded  by  tlic  Courts. 

Dexter,  in  reply. '  •  .    »     ,   > 

This  is  a  more  favorable  case  than  if  the  propecty 
had  been  in  the.enemy's  country  before  the  war.  The 
object  in  going  to  England,  was  merely  to  save  the  pro- 
perty from  Britisli  captut^,  to  whicn  it  was  exposed,  and 
for  this  purpose  to  pass  through  the  enemy's  country  in 
disguise-conduct  perfectly  justifiable  in  a  case  lib^  tiiis. 


As  to  the  capture,  no  evidence  his  been  produced  to 
prove  the  fact.  If  there  h|ul  been  any  agreement  that 
this  sItouH  be  considered  as. a  capture,  we  will 
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that  it  would*  have  been  one.    But  no  such  agreement  is      thb 
shown — ^it  does  not  appear  that  any  thing  of  the  kind  albxast- 
was  intendeds  D£B, 

PICKET) 

But  si^posing  it  to  have  been  a  capture  by  agree-  ma3TBB« 
ment— ^ev%n  then  the  extent  of  the  capture  must  be  limi- 
ted by  the  terms  of  that  agreement,    i  Ruiu  204,  243. 
The  Jang^'-Jacobus  Baumann. 

There  is  no  evidence  of  Welles  being  in  England 
animo  vmnendu 

Monday 9  March  7ih.    Msent...ToBB,  Ji 

MarsbajX)  QK.  J.  delivered  the  opinion  of  the  Court 
^as  follows : 

The  principles  settled  iii  the  case  of  the  Rapid  decides 
this  cause  ^o  far  as  r«spect#  the  character  of  the  Alexan- 
der and  her  cargo.    Iiy  open  sea,  unpressed  by  any  pc- 
<^cnU$r  danger,  with  a  full  knowledge  of  the  war^  she 
changes  her  cotirse  and  seeks  aYi  enemy's  port.    If  sucti 
'  an  act  could  be  justified,  it  were  vain  to  prohibit  trade 
with  the  enemy.    The  subsequent  traffic  in  the  enemy 
country,  by  which  her  return  cargo  was  Stained,  oon- 
nects  itself  with  tins  voluntary  sailing  for  an  enemy  port ; 
nor  does  the  circumstance  that  she  was  carried  by  force 
into  Ireland,  when  her  actual  destination  was  England,, 
break  the  chainf  The  conduct  ofthe  Al<^xaNider  is  much 
kss^to  be  defended  than  that  of  the  Bapid. 

But  it  is  alleged  by  the  Claimants,  that  in  this  case 
there  was  no  ^actual capture.  This  allagation  cannot,  in 
the  <]j^inion  pf  the  Court,  be^sustained.  That  tbe  Amer- 
ica took  possession  of  the  Alexander  with  the  intention 
of  making  prize  of  that  part  of  her  (5argo  which  might  be 
deemed. British,  is  not  controverted..  How  \^s  this  in-^ 
tention  to  b#executed,how  was  thispftrt  of  tlie  cargi^  to 
be  libelled,  jf  it  was,  not  captured?  And  if  such  part  of 
die  cargo  as  migiit  eventually  be. British,  was  captured, 
and  the  whole  remained  together  in  the  vessel,  how  can 
the^apture  be  considered  as  partial? 

' ..  But  it  has  been  tru1}&obi$erved,  that  it  is  not  non-cap- 
tore,  but  abandonment,  for.  which  the  Complainants  in 
factcoM^nd.  ^   * 


*  • 
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THB  But  while  the  whole  cargo,  remains  toffeXlier,  -claiinied' 

ALBXAK-  by  the  capte^s  if  it  be  enem  j  property,  how  can  any 

DBIC9  part  of  it  be  said  to  be  abandoned?  If  it  was  entirely 
FICKET5  abandoned,  for  what  purpose  was  one  of  tl)ie  crew«of  the 
MA8TBM«  America  put  on  board  the  Alexander  ? 

The  inability  of  the  prize  master  to  secare  the  captur- 
ed vessel  against  a  re^ue,  should  one  be  attei^pled^  hia 
inability  to  bring  in  the  vessel  without  the  aid  of  the 
bands  belonging  to  her,  is,  in  reason,  no  {^-oof  of  rt>an- 
donment.  If  the  circumstances  of  the  captured  vessel 
be  such  as  ts  do  away  all^^pprehensiop  of  rescue^  and 
inspire  confidence  that  the  crew  will  bring  berintx>  port^ 
no  reason  is  perceived  why  the  property  of  the  captor, 
may  not  be  retained  as  well  by  a  prize  iiraster  alone,  as 
by  a  considerable  detachment  from  his  crew.  ^  The  cases 
cit^d  to  this  point  l^y  the  ccjftinsel  fbr  the  captors  are  en- 
tirely ^atiefactory.  .  *  , 

Wttb  as  little  reason  do  the  Claimants  seek  to  fhelt&t 
themselves  under  the  instractions  of  the  2$th  of  August, 
1612.  Those  iustructlons  apply,' in  expivss  termsj  to 
sueh  American  vess<*ls  as  have  sailed  irom  Great  Bri- 
tain for 'the  UnSed  States,  «in  consequence  ^f  the  al- 
leged repeal  dt  the  British  orders  in  cbtfncil.'*  j% vessel 
whidi  flailed  tvhife  those  orders  H^re  mt  aHeged  to  be 
Tepeale(|^  cannot  bring  herself  within  these  insU!i|ctioBS« 

But  it  is  all^ed^Ii at" these  instructions  aire|(w  issued^ 
ajpd'musf  mean  something.     Rather  thai^  ^^rtbotkeir 
jcon^uance^o  inattention,  the  counsel  for  tlie  Claimants 
would  give  tB^m  a  constructioif  ia  (!^ect  hoslifify  with  . 
their  letter  and  sj^rit.    Were  this  reasoning  B|^  ^- 
initted  i6  be  correct,  which  it  is  not,  it  wMld  ee^oMfte 
the  duty  of  the  Cojirt  to  be  astute  innnding  somei olgticy^ 
to  which  they  might  j^s^jbly  apply.  It  is  possible  though' 
certainly  it  is  barely  possible^  that  $0me  vessels  which 
sailed  from  England  While  i:he  Qrd^rs  of  coancil  werfef 
supposed  to  6e  r^pt^jjed,,  iftay  not  yet  haxe  reached  the^ 
United  States.    It  woidd  be  more  reasonable  to  reservfj 
thei^e  instructions  fer  such  poskibWcas%  Aian  to  supply  * 
^em  to  cases  which  can  neither  be  brought  ^^Uil  tiAr 
words  nor  their  meaning.  \      - 

...  J. 

TAe  sentence  is  affirmed  '^h  msts.  ' 
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THE  JULIA,  LrcBj  maatsb. 


THIS  was  an  appeal  from  the  Circait  Court  fop  The  siiiing  <m 
the  district  of  Massachusetts*  dJ2^«S^ 

and  patiport 

D.  DATJ9,  fm  the  CImnumts.  ^S^l^j, 

in   fathennee 

The^brig  Julia  and  cargo,  consisting  of  about  three  ^^^^J^jj^"^ 
hundrc^dll^ogsheads  of  salt,  were  captured  bj  the  United  ilb^^Mochun 
States'  frigate  Cbesapeake,  S«muel  Evans,  commander,  act  of uiegaiity 
about  tbe'last  of  Decemberi  1812,  ahd  libelled  and  con-  Ji^^^^ 
demned  in  the  district  Court  of  Massachusetts.  Upon  to  e<mfiaeatk» 
appeal  to  the  Cfrcuit  Court,  the  sentence  of  con^emna*  JJ^J*"***  ^ 
tion  was  affirmed,  and  th^  Dllumants  now  appeal  to 
this  Court.  '  , 

The  allegation,  in  the  libeJ,  is,  that  the^  property  be-         ' 
longs  to^  British  subjects* 

'•  '  '  '        '   .       * 

I'he  fkcts  proved  atid  relied  tpon  by  the  ^Claimants, 
and  which  are  fully  substantiated  by  ^  the  documents 
contained  in  the  record,  are  as  follows  :  That  thesTuHa 
and' cargo  were  owne^  wholly  by  thatClwaants^  who 
are  native  Ameri^n  citizens  ;  ^hlit  she  was  documented  • 
as  an  American,  ahip^  For  a  voyage  from  Bdtimorclo  Lis- 
bon,  with  a  cargO'ipf  com,  flour,  and  brefid ;  thai  she  sail- 
ed with  thi»  cargo  from  B^timore  to  Lisbon,  where  she 
arrived  in  safety  |  that  the  outwai'd  cargo  wa9* there  sold 
to  Portuga^lse  merchatitlSjJn  that  poisj;,  and  a-retwn  cargo 
of  Bah  pnrchased  with-a  part  of  the  proceeds  of  the  mitward 
€argo ;  ^^d  that,  as^tlie  Julia  Hilis  retaking  to  Bostmi,  her 
port  <rf  (^scharge,  with  her  homeward  cargo,  she  was 
i:;aptare^  by,  tbe  Chesapeake  ;  that  all' the  transactions 
of  the  voyage  were  really  andstridy-fpu  account  of  the 
Ciaimante,  an^  that,  in  point  qffuct,  no  connej^ion,  inter- 
cdnrse,  trade,  supply,  or  other  matter  of  thingTelative 
thereto,  Was  ever  had,  made,  intended,  or  contemplated 
with  the  enbmy^  in  the  w^ole' course  of  this  voyage. 

m  > 

It  is  admitted  by  the  Claimants,  that  copies  of  the 
following  documents  signc!^*  and  granted  by  admiral 
S«Wiryer  and  Andrew  AJ^en,  late  tjie  British  consul  at 
Boston,  were  filed  in  the  Courts  below,  a^d,  for  the  , 
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THE      reasons  stated  by  the  learned  jiidges^  admitted  in  evi- 
JVLiA,    deuce,  viz : 

MASTER.      1st.  A  license  from  admiral  Sawyerf  in  the  yjcords 
— — foUcwing: 

<<B7  Herbert  Sawjer,  esq.  vice  admiral  of' 
[seal]  the  blue,  and  commander  in  chief  of  Us  ma- 
jesty's ships  and  vessels  employed  and  to  be 
employed  m  the  river  Saint  Lawrence,  along  the  coast 
of  Nova  Scotia,  the  islands  of  Anticosti,  Madelaine  and 
Saint  John,  and  Cape  Breton  and  the  bay  of  Fundy, 
and  at  and  about  the  island  of  Bermuda^  or  Soxners' 
Islands,  &c.  &c.  &c. 
« 
<' Whereas  Mr.  Andrew  Allrn,4iis  majesty's  consul  at 
Boston,  has  recommended  to  roe  Mr.  Robert  Elwell,  a 
merchant  of  tliat  place,  and  well  inclined  towards  theBri- 
tishnnterest,  who  is  desirous  of  sending  provisions  to 
Spain  and  Portugal,  for  the  use  of  the  allied  armies  in 
the  Peninsula,  and  whereas  I  think  it  fit  and  necessary 
that  encouragement  and  protection  should  be  aBTordedi 
him  in  so  doing. 


'f 


^  These  tv^  tHprefore  to  requu«  and  direct  all  captains 
and  commanders  of  hu^onajesty's  sli|^  and  vessels  of 
war  which  may  fall  in  with  any  American,  or  oliier  ves- 
sel bearings  neutrd  flag^  laden  with^our,  breads  com 
or  peaSf  or  any  other  species  of  idry  p^viaRins,  bound 
from  America  to  Spain  or  Portt^gal,  and  hoHng  this 
protection  oii  hoards  suffer  hjpr.to.proceed  Vitbout  un- 
necessary obstruction  or  detention  in  her  voyage j  pro- 
vided she  shall  appear  tn^be  stee^g  a  due  i#ur^  for 
those  Countries,  aM  it  being  undpratood  this^  ovI|r  to 
be  in  force  for  one  voyage  and  within  six  jstoyths  feom 
the  date  hereof.^  .  '      '  ■         . 

*  4 

"  Given  under  my  hand  and  seal,  on  board  his  naa- 
jesly's  sliip^Centurion,  at  Halifax,  this  fourth 
day  of  August,  one  thousand  eight  hundred  and 
twelve.  \.  /  <* 

<^H.  SAWYER,  ri^iJfiinjrialV* 


By  coinroand  of  the  \iQ6  atjinit%l. 

WlLLtAM    AyRB. 


I 
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bUowing  document  signed  by  A^inpue  Mm.  . 


THB 
JULIA» 


^'  To  the  commanders  of  his  majesty's  ships  of  war     xrcEy 
or  of  private  armed  ships  belon^g  to  subjects  of  his  habtsb* 
majesty;  — 


*<  Whereas  from  the  consideration  of  the  great  impor- 
tance of  continuing  a  regular  supply  of  flour  and  other 
dried  provisions  to  the  aJlied  armies  in  Spain  and  Por- 
tugal, it  has  been  deemed  expedient  by  his  majesty's 
government  that,  notwithstanding  the  hostilities  now 
existing  between  Great  Briliah  and  the  United  States^ 
every  degree  of  encouragement  and  protection  should 
foe  given  to  i^erican  vessels  laden  with  flour  and  other 
drj  provisions*  and  bona  fide  bound  to  Spain  or  Portu- 
gal.   And  whereas,  in  f  utherance  of  these  views  of  his 
majesty's  government,  Herbert  Sawyer,  esq.  vice  admiral 
and  commander  in  chief  on  the  Halifax  station,  has  ad- 
dressed to  me  a  letter  under  the  date  of  the  5th  of  Aug* 
1812,  (a  copy  whereof  is  hereunto  annexed)  wherein  I 
am  instructed  to  furnish  a  copy  of  his  letter,  certified 
under  my  consular  seal,  to  every  American  vessel  so 
laden  and  bound,  destined  to  serve  as  a  perfect  safe« 
guard  and  protection  of  such  vessel  in  the  prosecution 
of  her  voyage.    Now,  therefore,  in  obedience  to  these 
instructions,  I  have  granted  V>  the  American  brig  Julia, 
Tristram  Luce,  master^  of  159  tons  burthen,  now  lying 
in  the  harbor  of  Boston,,  iuad  bound  to  Baltimore  for 
the  purpose  of  taking  in  a  cargo  of  flour  and  corn,  and 
proceeding  thence  t^.a  port  in  Spain  or  Portugal,  not 
under  French  domination,  the  annexed  documents,  re- 
questing all  officers  commanding  his  majesty's  ships  of 
war,  or  private  armed  rinips  befpnging  to  subjects  of 
his  majesty,  to  givB  to  the  said  vessel  all  due  assistance 
and  peoteetion  in  the  prosecution  of  her  voyage  to  Spain 
or  Portugal,  and  on  her  return  thence  to  her  port  of 
original  departure,.laden  with  salt  or  with  specie  to  the 
nett  amount  of  her  ottftward  cargo,  or  Jn  ballast  only. 

-   «  Given  undelr  my  hand  and  seal  of 
'  [ooNsuiAB  SSAI^]      office  at  Boston,  this  eighteentli 

day  of  September,  1812. 

.  '  "ANDREW  ALLEN,  jun. 

.  fits  flja/esfy's  coiutrf."  , 
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fMfi  5d.  «« A  et/pf  or  aJmfiNd  SftMyer's  infers  to  A.  AVm, 

JvuAf  referred  to  in  the  preceedine  docjmenty  md  certified 

X0CEy  uttder  the  consular  seal  5  tt^  follows : 
Mabtku. 

..„.«__         (COPY.) 

*«  -ffM  Majesty's  ship  Cenfuron, 

J»  aMfax,  the  Sth  cf  ^iff^tf  ±Si2. 
«  SIR, 

<'  I  hftre  firily  conKsidered  that  part  of  yo«r  letter  oC  the 
eighteendi  ultimo,  which  reMes  to  the  msans^if  insiir^ 
ing  a  contbtant  supply  of  floar  and  other  dried  ]B*ovi« 
sions,  to  the  allied  armlea  in  Spain  and  PoirtiigMr  $m4 
to  the  West  India  islands ;  and,  hein|;  aware  <if  the  ioa- 
portance  of  (tae  sid^ect,  coHctir  in  the  pr<^posltion>  yoro 
have  made.  I  shaft  therefore  f^re  direetiovis  to  the 
commanders  of  his  ma^esfy's  sqaadron  oBder  mf  eoBit- 
raiand,  not  to  molest  American  vei^sels  imarmed  and  ne 
laden,  <<  homifiit^^  bound  to  British,  Pdrtngpiese  or  Speh 
Irish  ports,  whose  papers  shall  >e  accompanied  with  a 
certified  copy  of  this  letter  nnder  the  consultf  seal, 

'<  I  have  the  honor  to  be,  sir, 

'<  Tour  niost  obedient  hiinible  serrattt, 

•  • 

«  H.  SAWYER,  Vict  Admiral. 

To  Andrew  Allen,   esq. 
his  majesty's  consul,  Boston.' 

«<  Office  qf  his  BrUantdc  Mijestfs  Cansuh 

<<  I,  Andi'ew  Allen,  jun.  his  Britaniiic  majesty^s cdnsiil 
for  the  states  of  MassachuseMv^  New  Hampshire,  Rhoie 
Island  and  Connecticott  hereby  certify  that  the  annexed 
paper  is  a  true  copy  of  a  letter  addressed  to  me  by  Her- 
bert Sawyer,  esq.  vice  admiral  and  commander  on  the 
Halifax  station. 

<<  Given  under  my  hand  and  seal  of 
office,  at  Boston,  in  the  state  of 

J      of  September,  in  the  yejir  of  oii? . 
Lord,  one  thousand  eighthnndred 
and  twelve.    ^  ,   ^  v.vj| 

«  ANDREW  ALLEN,  im^ 


f^  . 
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If  tbe  opitiionsof  the  Courts  below,  in  admittiBy  copies 
ef  these  documents  tu  be  received  as  evidence,  were  cor- 
rect^ then  it  is  also  admitted  that  these  licenses  and  letters 
had.been  obtained  for,  and  were  found  on  board  the  Julia, 
^t  the  time  of  her  capture. 

Upon  this  statement,  and  upon  tbje  evidence  contained 
in  the  record,  the  Claimants  submit  two  points  to  the. 
decision  of  the  Court. 

i.  That  the  mere  acceptance  or  possession  of  the  Bri* 
tish  license  and  documents,  do  not  subject  the  projierty. 
;to  <^ndemna^h. 

2*  That  it  the  peculiar  terms  of  the  license  in  this 
case  create  a  presumption  unfavorable  to  the  Claimants, 
either  of  an  intention  to  supply  the  enemy,  or  of  any 
other  unlawful  intercourse  with  the  enemy,  such  pre* 
sumption  is  intirely  destroyed  by  the  evidence  in  tho 
case,  which  she^s  that  no  such  supply  or  intercourse 
did  ever,  in  fad,  take  place. 

As  to  the  first  point.  The  nature  and  effect  of  an 
enemy's  license,  so  far  as  respected  tbe  acceptance,  pos« 
session  or  use  of  such  a  document  by  an  American  citi- 
zen, were  so  fully  and  ably  pointed  out  in  tbe  case  of 
the  durora^  that  the  counsel  for  the  Claimants,  is  content 
to  rely  upon,  and  to.  refer  the  Court  to  the  argumt'hts 
and  authorities  whicfi  ifiene  submitted  and  quoted  in  that 
case,  upon  this  point. 

But  as  to  the  second  point*  If  the  Julia  had  been  cap^ 
tured  on  her  passage  to  Lisbon,  with  these  British  docu- 
ments on  board,  there  might  have  been  some  ground  for 
a  condemnation  :— ^Thesiispicious  or  obnoxious  paits  of 
them,  such  as  those  which  state  that  <<£lwell  is  well  in- 
clined towards  the  British  interest,"  and  that  he  con- 
tempktes  furnishing  supplies  to  the  allied  armies  in  thi» 
Peninsula,  might  have  raised  a  presumption  that  such 
.was  his  intention,  and  Tt^ould  have  cast  the  onus  probandi 
upon  him,  or  upon  those  in  Whose  hands  the  license 
mij^ht  be  found.  But  4t  is  contended,  that  if,  upon  fur« 
nishing  the  proo^  it  shall  appear  that  no  unlawful  inter- 
course with  the  enemy  ever  did,  in  factf  take  placCf  and, 
moreover,  that  no  such  intercourse  was  ever  eyen  intend-' 

vojLvm.  tt 


JVLIA, 

I^UCE, 

IIASTBB. 
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TffB  edto  be  held  with  the  enemy r  tfie  presitmptiM  a^inst 
jf7i.rA»  the  Claimaiits,  arisiag,  from  the  terms  of  the  British 
LUGB9     docamentSf  will  be  entirely  d^stroyed^  and  the  Com'plai- 

MASTBB.  nants  left  in  a  state  wholly  free  from  guilt,  both  tegal 

A^...i-«-«»  and  moral. 

It 

That  this  is  a  correct  position,  the  Uouft  is  referred 
to  tiie  case  of  the  MatMa,  decided  in  the  North  Caroli- 
na Circuity  by  the  chief  Justice  of  the  United  States,  and 
i*eported  in  the  Jmerkanlaw  joumalf  p.  478.  In  that 
case,  the  license  was  granted  after  the  war,  aiid  for  tte 
express  purpose  of  a  trade  and  sHpply  to  the  BridBh  W. 
L  islands :  But  there  was  no  evidence  that  any  act  of 
trading  had  been  committed.  In  that  case  the  clmfjus^ 
tice  is  said  to  have  declared,  « that  there  ^as  no  eVi- 
"  dence  of  a  criminal  intent,  except  that  of  the  license  | 
"  that  the  obtaining  the  license  was  to  deceive  the  ene* 
<<  my,  which  the  Claimants  lawMly  might  do  ;  and  that 
"  the  case  was  cleared  of  aU  doubts  by  fht  evidence, 
<•  which  stated  th«  real  object  of  the  voj/wge." 

In  the  case  of  the  Mby^  5  Rob.  p.  23*,  it  is  expressly 
'  stated  to  be  law  « that  there  must  be  an  act  of  trading  to 
"  the  enemy  country,  as  well  as  the  intention  5  that  there 
«  must  be  a  legid  as  well  as  moral  illegality.'*  It  is  in 
the  same  case  stated,  that  <<  no  case  has  been  producedy 
*<  in  which  a  mere  intention  to  ti*ade  with  the  enemy, 
**  contradicted  by  the  fuctfeiinres.  to  condemnation." 
Upon  both  points  (said  sir  William  Scotti)  "I  aib  of 
«<  opinion,  that  the  Claimant  is  entided  to  restif  utioD.,  On 
« the  1st,  there  was  no  illegal  act ;  on  the  2d,  there.was 
«  neither  int6iitioh  nor  actJ^ 

There  is  no  principle. better  knowti  or  estid)ltehed  by 
the  writers  both  upon  law  and  ethics j  than  that  th€te 
must  be  both  a  wiU  and  an  act  to  co*nstitute  an  offence. 
The*  tiet  is  necessary  to  demonstrate  the  dfepli^livity  df 
the-a^ffl:  a  vicious  vnU,  Without  a  vicious  ctef  4s  no 
oJB^ncei;        * 

w 

It  is  not  denied,  that  the  JuHa  ^nd  her  dutwtotf  tktg^ 
weife  the  property  of  the  Claimanti^:  it  iS^ndt  deniedy 
thslt  the  Julia,  t)n  her  depaiture  from  Baltimore,  waS 
dfocUniented,  in  every  respect,  as?  r^uii<ed  by  fciW,  as-s^ 
Aineiitan  ship  bound  from  Batlimdre  tb  Lu^Bonf^  With-  ^ 
cargo  of  ftour,  corn  and  bi^e^d. 
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It  is  not  denied,  that  the  Julia,  with  this  cargo  on       thb 
Jboard,  wa^  ordered  to  proceed,  and  that  she  did  in  fact     julia^  \ 
jproceed,  to  Lisbon  j  and  that  it  was  the  intention  of  the     xuce, 
owners  that  the  cargo  should  be  there  sold,  to  the  best  master. 
ajdvantage,  to  merchants  or  other  subjects  of  that  go- 
vernineiitj  nor  is  it  denied,  that  the  Julia  and  cargo  did, 
in  fact,  proceed  to  jLisbon  for  these  purposes. 

It  is  not  denied,  that  this  cargo  of  corn,  flour  and 
breads  was  in  fact  carried  to  Lisbon,  there  landed,  and 
sold  to  a  house  of  merchants  oftfiat  city.  It  is  aiso  a  fact, 
probably  not  disputed,  that  the  carnajo  of  salt,  with  which 
the  Julia  was  lade.^,  and  with  which  she  was  captured 
on  her  homeward  voyage, "was  purchased  with  the  pro- 
ceeds of  the  cargo  sold  at  Lisbon.  And  it  is  not  pretend- 
ed that  there"  was  any  intercourse  with -the  enemy  at  Lis- 
bon, or  with  any  of  his  agents  ;  or  that  there  was  in  re- 
ality, any  salCf  contract  or  other  transaction  by  tlie  Clai- 
mantSf  or  their  agents^  tliat  attypart  oftJie  cargoy  or  of  the 
proceeds  of  it f  shouldf  in  any  manner 9  serve  as  a  snppLy  or 
come  to  the  hands  and  possession  of  the  enemy.  On  the 
other  hand,  it  does  not  ajijiear  from  all  the  evidence  in 
the  case,  that  the  whole  object  of  tlic  voyage  was  to  t5X- 
port  the  cargo  of  the  Julia  to  Lisbon,  there  to  be  sold, 
and  the  proceeds  tf>  be  invested  in  such  funds  as  are 
pointed  out  in  the  owners*  letter  of  instructions  to  the 
captain.  The  intention  to  trade  with,  or  supply,  t!ic 
enemy,  is  proved  only  from  th^>  prima  facie  evidence  of 
the  license  a|i4  other  British  documents ;  and  this  evi- 
dence is  fully  ex{>lained  ancf  counteracted  by  tjie  whole 
inass  of  evidence  in  the  ease^  siiewing  the  real  object  of 
the  voyage,  and  that  no  supply,  trading  or  intercourse 
wore  in  fact  had'  with  the  enenuy. , 

r 

If  the  bare,  possession  or  acceptance  of  a  license  cojv- 
demns  the  property  which  it  purports  tf)  protect,  the  Julia  ■ 
^must  be  condemned ;  but  if  the  presumptive  or  prima fun 
cie  evidence  resulting  from  the  possession  of  the  liceuse, 
however  QbnoQdous  may  be  the  terms  ^it,  can  be  explain- 
ed and  cpnnteracted  by  evidence  of  the  facts,  the  Julia 
and  qirgo  ii^u^t  )>e  restored*  The  former  position,  it  is 
conceived,  will  never  be  sanctioned  by  this  Court;  and 
if 'ttie  latter  be  not  c^tab^bed,  the  Claimants  wiil  be  se^ 
yevtlj  panfshe<]  for  ^n  ^ct  wMch  they  .nerder  committed* 
gynd  which  they  .never  intev4^(l  to  commit,  viz.  that  of 
;(^MU^g  vV^il^  (ftttll  ^u$plj^H%g  tU©  enemies  of  Aiieir  <?^m. 
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THE      tr^.    The  case  of  the  Julia*  therefore,  tnrns  ujkhi  a  qnei- 

lULiA)    tumSffact.    Did  the  Julia,  puraae  a  voyage  to  a  neiitral 

rrcE,     port,  and  Was  her  cargo  disposed  of  to  the  Bubjects  of  a 

MASTEB.  neutral  country,  or  did  she  pursue  the  voyage  and  ftir- 

.^..^^  luah  the  supplies  to  the  enemy,  which  appear  to  have 

been  th^e  objects  of  the  British  admiral  ?  It  is  repugnant' 

~to  law  and  reason,  that  a  man  shall  not  be  permitted  to 

rve  his  innocence ;  and,  when  he  has  proved  it,  that 
ihould  be  hel<1  guilty,  and  pnnished.  If  taken  with 
the  mainour,  may  he  not  prove  that  he  came  honestly  by 
the  goods  i 

If  a  contrary  doctrine  bc^establisfaed,  it  will  lead  to 
one  inevitable  result;  viz.  a  pnhilnUon  ofnU  trade  from 
t!d»  to  a  veiUral  couTitrg  which  happens  U)  be  in  tdaanct 
with  Great  Britain :  it  will  be,  in  fact,  dedaring  that  a 
carg^  of  flniir  sliall  not  be  exported  to  Spain  or  Portu- 
gal, because  the  neutral  subjects,  to  whom  it  may  be 
Siere  sold,  may  sell  it  again  to  their  British  allies. 

This  caac  is  distinguishable  f 
jnucli  firmer  gi'ound  than  that  c 
case,  the  ship  was  taken  on  tier 
(as  it  was  allr-gcd)  out  of  her  ci 
port.  It  wa«  tlicrrfore  Hnpossib 
remove  tlie  prraumptjon  against 
possession  of  tho  license,  by  the 
voyage.  Bat  in  this  case,  every 
every  doubt  or  suapiHon  removM 
ing  the  bonajlde  objects  and  ultii 
voyage.  TJie  case  is  thus  cleai 
might  he  presumed  tn  be  foMl  by  t 
llrense,  or  the  q^Jcious  and  unn 
Mr.  Allen.      The  case  must  h. 

^■ie*ra,  and  intention  of  the  Claimants,,  and  upon  the  evi- 
dence that,  IK  point  ofjacl,  no  unlawful  intercourse'  be- 
tween them  and  the  eni'ihy  ever  existed,  or  was  ever  am- 
■  tem^ated.  If  they  have  merely  accepted  a  license,  but 
btiy^mttAeooutdtMi/uluse  of  it,  tbeycantiot-bev^reilaf  it, 

RcsB,  .Sttonieif  6eiur<d,  in  hehal/of&t  Urited  Statts. 

it  is  utterly  impossible  that,  if  any  American  proper- 
ty, embarked  in  a  trade  under  an  eneny  license,  can 
be  the  subject  oT  prize,  this  should  escape.  .  The  tratis- 
ttcti<»  is  themostobDoxioos  of  its  classy  and^t^enta  the 
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leading  question  in  its  most  advantageous  forms  for  flie    <  tii£ 
captors.  julia^ 

LUC  By 

Tlie  object  of  the  enemy  was  sopplj  to  the  allied  ar-  masteiu 
mies  in  Portagal  and  Spain.  The  engagement  to  exe- 
cute chat  purpose  was  the  consideration  of  ttie  protection 
granted  by  the  license.  The  purpose  was  executed  in 
fact^  and  in  strict  conformity  with  the  engagement. 
The  homeward  cargo  was  purchased  with  tlic  proceeds 
of  the  outward ;  and,  when  captured^was  stiii  under  the 
protection  of  the  license.  If  the  circumstances  in  this 
case  do  not  amount  to  a  trading  with  the  enemy ,  there 
is  no  such  thing.  If  this  licensef*(or  rather  tiiese  licen- 
ses^)  should  not  he  held  to  give  to  the  property  a  hostile 
character,  no  license^  whatever  may  be  the  facts  with 
which  it  is  combined^  can  produce  that  effect. 

There  can  be  no  foundation  for  restitution  in  this 
case  but  one.  It  has  been  doubled  whether  Amtrican 
property  can,  for  any  cause,  become  subject  to  confisca- 
tion  as  prize,  when  captured  by  a  privateer ;  affd  it  will 
be  contended  (as  it  is  understood)  in  the  case  of  the 
Frances,  that  it  cannot. 

The  capture  on  this  occasion,  however,  was  mside  by 
a  iuiiv>nal  vessel,  in  virtue  of  the  dtdaratum  of  war ^  and 
the  public  laW  of  the  world  operating  upon  it.  The  at- 
torney general  does '  not  believe  that  this  difference  in 
fact  creates  any  difference  in  tbc  legal  conclusion ;  be- 
cause he  supposes  that  privateers  have,  upon  the  sound 
construction  of  the  act  of  congress,  the  same  rights  of 
capture  with  national  vessels ;  but  he  contends  that,  even 
if  it  should  be  held  that  the  rights  of  capture,  vested  by 
their  commissions  in  private  armed  vessels,  are  confined 
to  property  strictly  (not  constnuitively)  British,  the  rights 
of  national  vessels  are  not  so  restricted. 

The  Court  is  Teferred  to  the  opinion  at  large  (in  the 
transcript,)  of  the  learned  judge  by  whom  this  cause 
was  decided  in  the  Circuit  Court,  for  a  very  able  dis- , 
cnssion  of  the  doctrine  which  it  involves. 

Mmiay,  March  7th,  1814.    Jlb8ent...ToDJi,  J. 

» 
Sl>oBTj;  J.  delivered  the  opinion  of  the  Court  as  fol- 
lows: ;.'        ■    # 


^ 
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THE  The  facto  of  this  cadc^  aud  the  grounds  upon  which  a 

jiLiAs    decree  of  condeinuation  was  pronounced  in  the  Circuit 

liUC£y      Court,  fully  -appear  in  the  opinion  of  that  Court  which 

MA8TB1U  accompaiiien  tliis  record.    That  opinion  has  been  sab- 

mltted  to  my  brethren,  and  a  .majority  of  them,  concur 

in  the  decree  of  condemnation,  upon  the  reasons  and 
principles  therein  stated,  ft  is  not  thought  necess^y  to 
repeat  tiiose  reasons  and  principles  in  a  .ipore  fopmal 
manner ;  it  is  sufficient  to  declare  .as  the  result  of  theni^ 
that  we  hold,  that  the  sailing  on  a  voyage  finder  the  li- 
cense and  passport  of  protection  of  the  enemy,  in  fur- 
therance of  his  views  or  interests,  constitutes  such  aH 
act  of  illegality,  as  subjects  the  siiip  and  cargq  to  confis- 
cation as  prize  of  war ;  and  that  the  facts  of  the  present 
case  afford  irrefragable  evidence  of  such  act  of  illegal- 
ity. 

The  judgment  of  tlic  Circuit  Court  Is  therefore  affirm- 
ed with  costs.  • 

« 

The  following  is  the  opinion  of  the  Circuit  Court  of 
Massacliuscttf  referred  to,  in  the  foregoing  opinion. 

"  The  Jidia  and  cargo  were  captured,  as  prize,  by 
the  United  States'  frigate  Chesapeake,  commanded  by 
captain  Evans,  on  the  31st  December,  1812.  From  the 
preparatoi'y  evidence  and  documents  it  appears  that 
she  sailed ^from  Baltimore,  on  or  about  the  31st  Octo- 
her,  1812,  bound  on  a  voyage  to  Lisbon,  vrith  a  cargo 
of  corn,  bread  and  flour;  and  the  capture  took  place 
on  the  return  voyage  to  the  United  States.  The  ves- 
sel and  cargo  were  documented  as  American,  and  as 
owned  by  the  Claimants^  who  are  American  citizens. 
TJje  vessel  had  on  board  sundry  documents  of  protec- 
tion from  British  agents,  which  were  deUV^ped  \xp  to  the 
captors,  and,  together  with  the  other  ship's  papers, 
~  were  put  on  board  of  the  prize,  in  the  custody  of  the 
prize  master;  and  these  documents  wei'e  the  unques- 
tionable cause  of  the  captui^e.  It  appeaa's  that  the 
American  master  and  crew  wore  left  on  board  the  prize, 
and,  during  the  subsequQut  voyage  to  ithe  United  States^ 
these  British  documents  were  taken  from  the  custody 
of  tbe  iprize  master  sm9?eptltiQU$ly  and  without  h^ 
knowledge  as  to  tjie  time  or  maYinei* :  he  alleged  ex- 
pressly ithat  they  .wei;e  stolen,  and  this  .^l^g3ti<¥»  Wems 
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sdniitted  by  the  mastery  tn  a  supplementary  affidavit,      thk 
wbof  howeyer,  ckenies  any  knowledge  or  connexion  in    jitlia» 
tiif  transaction.    The  prize  master  took  exact  copies     ]:.vc£y 
of  these  documents,  for  the  purpose  of  sending  tiiem  to  m^isteb* 
the  secretary  of  the  navy ;  winch  copies  have  been  pro-         ■  ^  . 
d()ced  in  Court,  aiid  verified  by  his  affidavit.    All  the 
other  original  documents  have  been  faithfully  produced. 
Upon'the  examination  oif  4;he  master  upon  the  standing 
interrogatbiles,'  on  the  18th  February,  1812,  although 
there  are  several  interrf>gatorics,  and  particularly  tiie 
16th  and  27th,  which  point  dii^cctly  to  the  subject  Mat- 
ter, he  did  not  state  tlie  existence  of  any  British  docu- 
ment, passport,  safeguard  or  protection  5  and,  what  is 
quite  as  remarkable,  he  expressly  declared  that  he  knew 
not  upoi^  what  pretence  nor  for  what  I'eason  the  vessel 
and  cargo  were  captured.     It  was  not  until  after  the 
time  assigned  for  the  trial,  and  on  the  8th  of  March,. 
181S,  that  the  master,  by  a  supplementary  affidavit, 
(which  was  admitted  through  great  indulgence,  and  con- 
trary ta  the  general  practice  of  prize  Courts.)  attempt- 
ed to  exphdn  his  omission,   and   to  vindicate  his  mis- 
conduct.   The  apology  is  equally  weak  and  futile.    At 
the  time  when  these  examinations  were  taken,  the  in- 
terrogatories had  been  drawn  up  with  care  and  deli- 
beration.   The  comnussioners  were  pi*esent  to  explain 
to  the  understanding  of  every  man  intent  on  truth,  the 
meaning  of  any  question  which  might  appear  obscure. 
The  master  was  a  pai't  owner  of  the  vessel  and  cargo, 
and  the  regulai'  depository  of  all  the  papers  connected 
with  the  voyage,     ft  is  utterly  incredible  that  he  should 
not  recollect,  on  his  examination,  the  existence  of  these 
British  documents.    They  were  put  on  board  for  the 
special  safeguard  and  security  of  the  vessel  and  cargo. 
Indeed,  independent  of  them,  the  risque  of  the  capture 
would  have  been  imminent.    A  master  can  never  he 
admitted  to  be  heard,  in  a  prize  Court,  to  aver  his  ig- 
norance or  forgetfulness  of  the  documents  of  his  ship. 
It  is  his  duty  to  know  .what  they  are  ^  and  he  cannot 
be  believed  ignorant  of  tlieir  contents,  without  over- 
throwing all  the  presumptions  which  govern  in  pri^e 
proceedings^   Lookirig  to  the  whole  conduct  of  the  mas- 
ter; it  seems  to  be  irreconcilable  with  the  rules  of  mor- 
idity  and  fair  dealing;  and  I  have  great  difficulty  in 
exempting  him  from  the  imputation  of  being  guilty  of  a 
wflfat  soppi^esHini'  of  the  truth* 
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THE  At  the  hearing,  a  preliminary  objection  was  takeft 

JtrxiA,     to  the  introduction,  of  the  copies  of  the  British  docu- 

iircEy     mentst  upon  the  ground  that  the  originals,  as  the  best 

MASTER,  evidence,  ought  to  be  produced^    The  rule  undoubtedly 

-— ^* 1  applies  when  the  originals  are  in  existence,  and  in  the 

possession  or  control  of  the  party.  The  extraordinary 
disappearance  of  these  important  papers,  under  the 
circumstances  of  this  case,  1  can  have  little,  doubt  was 
occasioned  by  a  fraudulent  substraction*  There  is  no 
reason  to  impute  this  substraction  to  the  prize  master.' 
The  documents  were  to  him  a  very  important  protec- 
tion ;  they  constituted  the  avowed  reason  of  the  cap- 
tui'e,  as  the  mate  and  some  of  the  seamen  testify.  It 
is  true  that  the  master  has  declared  that  he  knew  not 
'  the  pretence  of  capture ;  but  it  can  hardly  be  believed 
that  he  could  be  ignorant  of  a  fact  which  so  materially 
affected  his  interest.  I  feel  myself  bound  to  make  very 
unfavorable  inferences  against  him  ;  and  if,  in  odium 
spoliatoris,  I  impute  the  substraction  to  some  person  on 
hoard  connected  with  the  voyage,  and  in  the  confidence 
of  the  master,  it  is  measuring  out  no  injustice  to  oile 
who  appears  to  deem  mis-statements  and  concealments 
no  violent  breach  of  good  faith.  I  shall,  therefore,  ad- 
roit the  copies,  verified  as  they  are,  as  good  evidence  in 
these  proceedings ;  and  I  will  add,  that  if  a  single*  mate- 
rial fact  in  favor  of  the  Claimants  had  depended  upon 
the  supplementary  affidavit  of  the  master,  I  should  have 
felt  myself  compelled  to  repudiate  it  in  order  to  vindicate' 
the  regularity  of  prize  proceedings,  and  suiipress  the 
efforts  of  fraud  to  derive  benefit  from  after  thoughts 
and  contrivances.  These  remarks  are  not  made  with- 
out regret  I  but  public  duty  requires  that  manifest  aber- 
rations from  moral  propriety  should  not  receive  shelter 
in  this  Court. 

Having  disposed  of  this  preliminary  objection,  I  now 
proceed  to  consider  the  two  quenltions  which  have  been 
so  ably  discussed  in  this  case. 

1st.  Whether  the  use  of  an  enemy's  licens^  or  p'ro- 
tection,  on  a  voyage  to  a  neutral  country  in  alliance 
with  the  enemy,  be  illegal  so  as  to  affect  the  property 
with  confiscation. 

2d.  If  not,  whether  the  terms  of  the  present  license  dis^ 
^  faiguish  this  case  unfavorably  from  the  general  principle* 


Thfi  firitiah  documents  nvbieh  were  oa  boardy  and-     tab 
wbicbj  for  coQciaeness,  I  have  termed  a  lice ose^  are  m .  Jv.hiA$ 
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193^  tt  ^  ^Aou^i^  tfnfifceMarjf  .fty  tnserf  these  documenti 
here^  as  they  are  to  be  found  ol  length  in  the  argument  ijf 
4he  (Smmani*&  comMl  in  the  former  part  of  this  report^ 

« 

In  approaching  the  more  general  question  nvhich  baa 
been  raised  in  this  case^.  I  am  free  to  acknowledge 
that  I  fell  no  inconsidierabie  diffidence,  both  from  the 
iuiportance  ^f  the  questionf  and  the  different  opinions 
which  eminent  juriRts  have  entertained  respecting  it : 
Nor  am  I  insensible,  also,  that  ijk  has  entered  somewhat 
into  political  discussions,  and  awakened  the  applause 
and  aeal  of  some,  and  the  denunciations  of  otheini,  con- 
sidered merely  as  a  subject  of  national  policy,  and  not 
of  legal  investigation*  It  has  now  become  my  duty  to 
examine  it ;  and,  whateyer  may  be  ray  opinion,  I  feel 
a  consolation  that  it  is  in  the  power  of  a  higher  trihu- 
nal  to  revise  my  errors^  and  award  ample  ju^ce  to  the 
partis 

At  the  tiireshold  of  this  enquiry,  I  lay  it  down  as  a 
fundamental  proposition,  that  strictly  speaking,  in  war 
aH  intercourse  hetween  the  subjects  and  citizens  of  the 
belligerent  countries  is  Hlegal,  unless  sanctioned  by  the 
Ituthority  of  the  government,  or  in  the  exercise  of  the 
riglits  of  humanity.  lam  aware  that  the  proposition 
is  nmiaUy  laid  down  in  more,  restricted  terms  by  elemen- 
tary writers^  and  is  confined  to  commercial  intercourse. 
BynkerrfiiOek  says,  <<  Eao  naiura  bdli,  commercia  inter 
hoetefi  eesearef  n$n  est.  diMiandwm.  .  ^uamvis  nulla  sper 
eialis  9it  esmmerctartim  prokihitiOf  ipso  tamen  jure  btlU 
commercia  esse  vetUa,  ipsm  i$ulictUmes  ieUorum  satis  de- 
da/ranV*  Bfnk.  q.  J.  P.  hook  1,  e.  3*:  And  ^H  it 
seems  not  difficult  to  yerceiye  that  bis  ivasoning  extends 
to  every  species  of  iftte^oitraio*  VaUinj  in  his  commen* 
tary  09 :  the  French  ordinance,  sjpieafcing  of  the  reason 
ofrequixing  th0.  nam^^^  and  domicil  in  a  policy,  says^ 
«  Est  encore  de  conMU^tfjen  temps  de  guerre^  si  malgr^ 
Vk^terdiction'decommerc^f  gp^  emporte  toujours  toutede- 
ciaraft'ofi  de  guerre^  les  sujets  du  JBoi  ne  font  point  com" 
merce  avec  Us  emnemis  de  P  JStat,  ou  avec  des  amis  ou 
4dH^Sf  par  Pinifirposiiion  desquels  on  feraxt  passer  aux  en- 
VOL.  Vllf.  35 
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THE      nemu  de$  munttims  de  guerre  et  de  homely  ^u  <P  du(re& 
iviAMf    dkts  prMb^s  ;  car  taiU  eelUf  HaiU  d^endn  comme  pr^U^ 
iiVCB^     (UdabU  a  V  etatf  seraU  9ujet  a  confuscaiionf  et  a  Ore  de- 
MASTBB.'  dari  de  honne  pme/*    Uh.  1,  tit.  6,  arU  3,  p.  31.    In 
■■     I  ■■  another  place,  adverting  to  a  case  of  neutral,  allied^ 
and  French  property  on  iioanl  an  enemy  shipi  &c.  he 
declares  it  subject  to  confiscation,  because  <<  C*  est  fa- 
voris^r  le  commerce  de  V  ennemi  et  faciliter  le  transport 
de  ses  denr^es  et  marchandiseSf  ce  qui  ne  pevt  convtnir 
aux  traites  d*  alliance  on  di  netttrelii^f  enccre  moins  aux 
sujets  du  Bjoi  auxquels  toute  cowmnnieatian  avtc  V  enne- 
mi est  etroitement  defendu  swr  peine  msme  de  la  vie  J* 
lAb.  S,  W.  9,  art.  r,  p.  2B3.    And  Vaiint  Traxt^  des  Pri- 
ses, chap,  hf  sec.  B,  p.  62. 

From  this  last  expression  it  seems  clear  that  VaUn 
did  not  understand  the  interdiction  as  limited  to  mere 
commercial  intercourse.    In  the  elaborate  judgment  of 
sir  W.  Seottf  in  the  Hoop^  1,  Rob:  165, 196,  the  iUegality 
of  commercial  intercourse  is  fully  estsriilishisd  as  a  doc- 
trine of  national  law :  but  it  diics  not  appear  that  the 
case  before  him  required  a  more  extended  examination 
of  the  subject.    The  black  book  of  the  admiralty  con- 
tains an  article  which  deems  erery  intercourse  with 
the  public  enemy  an  indictable  offence.    This  article^ 
which  is  supposed  to  be  as  old  as  the  reign  of  £dw»  III^ 
directs  the  grand  inquest  <<  8oit  enqnis  de  tou$  ceuo;  qui 
entrecommunent,  vendent  ou  achetent  aroec  aucwns  des  em- 
mis  de  nofre  Seigneur  le  Boi  sans  Ucense  special  du  Bat 
on  deson  admired**    But,  independent  of  aU  aathorityy 
it  would  seem  a  necessary  result  of  a  state  of  war  to 
suspend  all  negotiations  and  intercourse  between  the 
subjects  of  the  belligerent  nations.    By  the  war  every 
subject  is  placed  in  hostility  to  the  adverse  party.    He 
is  bound  by  every  eflbrt  of  his  own  to  assist  his  own 
govemment,  and  to  counteract  the  measures  of  its  ene- 
my.   Every  aid,  thercforcji  by -personal  communica- 
tion, or  by  other  intercourse,  wbkfa  shall  take  off  the 
pressure  f>f  the  war,  or  foster  tlie  resources,  mr<  increase' 
the  comforts  of  the  public  enemy^  is  strictly  inhibited. 
No  contract  is  considered  as  valid  between  enemies,  at 
least  so  far  as  to  give  them  a  remedy  in  the  Courts  of 
either  govemment ;  and  they  have,  in  the  language  of 
the  civil  law,  no  ability  to  sustain  a  persona  staindi  inju^ 
dieio*    The  ground  upon  which  a  trading  with  the  ene- 
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mj  is  prohlbttedy  in  not  the  criminal  intentions  of  tlie      ths 
parties  eiigai^d  in  it^  or  the  direct  and  immediate  injn*    jvlia^ 
•ry  to  the  dtate; '  The  princifdie  is  extracted  from  a  mor«    xucb^ 
ttttlarged  pctt^y^  which  lck>lKs  to  the  general  interests  iiastrk. 
0)f  the  nations j  which  may  he'sacrified  under  the  temp-  —•—«-» 
tationr  of -iinliAiited  intercourse,  or  sdd'by  thecapidity 
of  corrapted  avatteei   -Inthe  language  of  m  WittiMi 
Scatty. J  would  asl$:,  ^' Who  can  he  insensible  to  the  con- 
sequences tliat.raight  follow,  if  every  person,  in  time  of 
war,  had  a  right  to  «alTy  on  a  commercial  intelrourse 
with  tiie  enemy,  and,  under  color  of  that,  bad  the  meaiis 
-of  carryiAg  on  any  other  species  of  intercourse  he  might 
think  lit  ?  The  inconvenience  to  the  puMic  might  be  ex- 
treme ;  and  where  is  the  inconvenience  on  the  other 
side/  that  ^he  merchant  should  be  compelled,  in  such  a 
situation  of  the  two  countries,  to  carry  on  his  trade  be- 
tween them  (if  necessary)  under  the  eye  and  control  of 
the  government  charged  with  the  care  of  the  public 
iSafety  ?*^ 

Noris  thefe  any  difference  between  a 'direct  intepi> 
course  between  the^enemy  countries,  and  an  intercourse 
through  the  mediUfiHi  of  a  neutral  poK.  Thc^  latter  is  as 
strictly  prohibited  as  the  former.  ^  Rob.  65,  79.  Tlie 
Jonge  Suiter.  i  '; 

It  is  argued  tltat  th^  (^ases  of  iraffing  With  the  e^iemy 
are  not  applicable,  because  there  is  no  evidence  of  actiial 
commerce;  and  an  irresistible  presumption  arises  fron) 
the  nature  6f  the  voyage  to  a  neutral  port,  that  no  such 
trade  is  intended.  If  I  am  right  in  the  position,  tliat  ^1 
intierconrse,  which  Immanity  or  necessity  does  not  re-^ 
quure,  is  prohibited,  it  will  not  be  very  material  to  de- 
cide whether  there  be  a  technical  commerce  or  not. 
But  is  it  cleiar,  beyond  all  doubt,  that  no  inference  can 
arise  of  an  actual  commerce?  The  license  is  issued  by 
the  agents  of  the  British  government*  and,  I  must  pre- 
sume, under  its  autliority.  It  is  sold  (as  it  is  stated)  in 
the  mariiet ;  and  if  it  be  a  valuable  acquisition,  the  price 
must  be  proportionate.  If  such  licenses  be  an  article  of 
sale,  I  beg  to  know  in  what  respect  they  can  be  distin- 
i^uished  from  the  sale  of  merchandize  ?  If  purchased  di- 
rectly of  the  British  government,  would  it  not  be  a  traf^ 
fie  with  an  enemy?  If  purchased  indirectly,  can  it 
change  the  nature  of  the  transaction  ?  It  has  been  said 
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THB      that  if  {Nircha«0d  of  a  oeatrali  tUe  tvade  ia  liceiises  is  no; 

^I7LIA»  ni(Mre  ittegal  than  tbe  purchase  <tf  goods  of  the  ^nemy  &- 
i^vcBf     brie  bmiajiitt  conveyed  to  naiitrab.    Perbapa  this  oiay^ 

HASTfit*  Modor  circanilaaceat  be  correct :  tnii  I  do  not  un^- 
'  ecaiid  that  the  purcbefie  of  ^^oods  of  enemy  roaaufacturey 
and  av^wedl^  beloogiiig  to  an^  eneniyy  ia  i^galized  by 
ike  mere  fact  of  the  eale  beii^  made  in  a  neutral  porL 
Tbo  g<K>d8  mustjhave  become  iac^rporated  inlp  th^  gen- 
eral itock  uf  neuti'id  trade*  before  a  belligeir^  can  law- 
fully become  a  parcliaser.  ,  If  aach  licensea  be  a  le^ti- 
SMtte  article  of  j^ale,  ^ill  they  not  enable  the  British  go- 
vernment to  raise  a  revenue  from  our  citizens^ .  ud 
tben^y  add  to  their  resources  of  war  I  Adnut,  howeve)> 
that  they  sre  not  so  seld^  but  are  a  ipieaaure  of  poKcy 
ad(»tM»d.  by  Great  Britain  to  further  her  oans  mtereat^ 
and  ensure  a  constant  supply  of  the  necessarieci  of  life^ 
either  in  or  through  neutral  countries ;  can  it  be  assert- 
ed tliat  an  American  citiaen  is  wholly  blam^lessy  who 
enters  into  stipulations  and  engagements  to  efibct  tbdr 
piirp^^ses  7  Is  not  tbe  enemy  thereby  relieved  from  the 
pir«tMjre  of  the  war»  and  enabled'  tq  n^age  it  more  suc- 
cessfully against  thie  other  brancbea  of  the«ame  oom- 
inerce  not  piDt^cted  by  tbiainduIgaiiG^? 


( ' 


It  i^  said  that  the  cas^  of  a  personal  licen9e  ia  not  dia- 
tinguishable  from  a  general  order  of  council  authorizing 
and.'^protecting  all  tradie  to  a  neutr^ ;  :c»>imtry. ,  In  my 
judgment  they  are  vQry  diatiiiguiabable.  Thefirsttpre-sop* 
poses  a  personal  communicsation  with. the  enemy,  andean 
avowed  intention  of  furthering  hisobjeots,  to  tbe  §j^cli|sioii 
of  the  general  trade  by  other  merch^t^  to  the.  same  coun- 
try ;  it  has  a  direct  tendency  to  pre  ventsugh  general  trade; 
and  relieves  the  enemy  from  the  necessi^  of  resorting  to 
a  general  order  of  protection  ;  it  contaminates  the  com- 
mercial enterprizea  of  .the  favored  individual  with  pur- 
poses not  reconcilable  with  the  general  policy  of.  his 
country ;  exposes  him  to  extraordinary  temptations  to 
auco^ur  the  enemy  by  intelligence ;  and  separates  him 
from  the  general  character  of  bis  country,  by  clothini^ 
him  with  all  the  effective  interests  of  a  neutral.  Now 
these  are  some  of  the  leading  princi^ee  upon  which  a 
trade  with  the  enemy  has  been  ai^judged  illegal  by  the 
law  of  nations.  On  the  other  4andf  a  general  order 
opens  the  whole  trade  of  the  neutrd  country  to  every 
Merchant.    It^prc -supposes  no  iacprporation  in 
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inteMiti :  It  «na^tPi$.())e  vHlicIe  laercantye  i^Bterpri^e  of      the 
tkecQ^nitvj  tor  e^tgage  jupon  equfil  ieriQ^  witl^  the  traffic ;    JIJI.1A9 
Aod  ptjsepflirate^  410  iindtvidQ^  Irpm  ihe  general  national     j,vcb, 
cliarapter.    It  relaiies  tlie  vi^r  of  war^  not  only  in  that  mastjbb. 
particular  trade^  but  collate{ii|l)y  opens  a  path  to  other 
commerce^    There  is  all  the  fUfierence  between  tite  ca- 
uses that  thei^  is  betweeji  an  active  personal  co«operati<m 
in  the  tneasutTs  of  the«neiny5  and  the  merely  accidental 
aid  affoi^ed  by  tlie  pursuit  of  a  fair  and  legitimate  com- 
merce* 

,  (a  ttie  purchase  or  gratuity  of  a  license  for  trade^ 
there  is  ai^  implied  agreement  .that  the  party  shall  not 
enifiloy  it  jto  the  injury  of  the  grantor  ^  that  he  shall  con- 
duct hiiBseJf  in  a  periectly  neutral  manner^  and  avoid 
ex^sr  hostile  conduct*    I  say  there  is  an  implied  agree* 
ment  to  tliis  effect  in  the  very  terms  and  nature  of  the 
^c^gagemcfit.    I  am  warranted  in  declaring  this,  from 
il^  iiniforni  construction  put  by  Great  Britain  on  the 
conduct  of  her  pwn  subjects  acting  onder  licenses.    Can 
an  AmericnQ  citizen  be  permitted  in  this  manner  t^ 
c^rre  out  for  himself  a  neutrality  on  the  oeean^  when 
iiis.cppntry  is  at  ]var  ?'  Can  be  justify  himself  in  refusifig 
to  ^d  hi&  co^ntr^ymei^  who  have  fallen  into,  t^  hands  of 
the  ei^my  0>^the  oceai^  or  declii^e  their  r^f  .fue  ?  Can  h^ 
-withdraw  Ins  pi^rsoii^^ervicesi  when  the  neoeasities  of 
th^fii^ti^  reqwre-them?  Can  an  engagement  be  legal» 
^'(licli  impo£fes  upon  |ii.m  the  temptation  or  necessity  of 
deeii)4^|g  his  pe^onal  interest  at  vai*iance  with  the  legiti* 
ms^te  object^.,  of  Jiis  government  ?  I  confess  that  I  am 
slow  to  belieye  that  the  principles  of  national  law,  which 
formerly  considered  the  lives  and  properties  of  all  ene- 
mies. M;  liable  to  the  arbitrary  disposal  of  their  ad ver- 
sary^are  so  far  relaxed  that  ^. part  of  the- people  may 
cl^imto  be^at  peacejt  while  the  residue  are  involved  in 
the  desqlations  of  war* ;  Before;  I  shall  believe  the  doc- 
trine, it  must  be  taught  mo  by  the  highest  tribunal  of  the 
nation  ;  in  whose  superior  wisdom  and  sagacity  I  shall 
most  ch^rf idly  r^Qse*  .  • 


t 


Itthas  been  said  that  no  case  of  condemnation  can  be 
found  on  account  of  the  use  of  an  enemy  license.  Ad- 
aittiiig  the  fact,  I  am  not  disposed  to  yield  to  the  infer- 
ence that  it  is  therefore  lawful.  It  is  one  of  the  many 
novdi  questions  which  may  be  presumed  to  arise  out  of 
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•   THR      the  €xtra(*fdinary  state  of  the  worid.    The 'sifeiice  of 

JutiA,     adjmlged  nises  proves  ndthing  cither  way ;  It  may  wett 

l^CB,    *  a<Iinit  of  opposite  itrtet^i^tations.    The  case  of  the  Vifow 

MASTER.  Eli%abethf  5  Rob.  %  lias  been  cited  by  the  captors  ih 

— —  support  of  the  morfc  ge.rrtl'al  doctrine.    It  was  a  case 

wliere  the  ship  had  the  flag  and  pass  and  documents  of 
an  enemy*S'  ship ;  and  the  Court  held  that-  the  owner 
was  bound  by  the  assumed  cfia^atter.    There  is  no  si- 
niiliai*ity  in  the  case  beforip  the  Court    The  ship  and 
cat-go  were  documented  as  American  and  not  as  British 
projicrty .  As  little  will  the  Ctomsa,  (5  Bob.  4,)  cited  on  the 
other  side^  apply.  It  was,  at  most,  but  a  license  given  by 
the  Dutch  government,  allowing  a  neutral  to  trade  with- 
in its  own  colony :  In  all  otl)er  respects  the  ship  and  pro- 
I)erty  were  avowedly' neutral ;  and,  unless  so  far  as  the 
English  doctrines,  as  to  the  ccdonial  trade  could  apply^ 
there  was  nothirtg  illegal  or  improper  in  waving  any  mu- 
nicipal regulations  of  colonial  monopoly  in  favor  of  a 
neutral.    There  was  nothing  Which  compromitted  the 
allegiance  or  touclied  the  interest  of  the  neutral  country. 
If,  however,  this  license  had  conferred  on  the  neutral 
the  s|)ecial  privileges  of  a  Dutch  merchant,  or  had  fa- 
cilitated the  Dutch  policy  in  warding  off  the  pressure  of 
the  Avar,  It- would  probably  have  recWTfsd  a  very  diflRer- 
ciit  detcrmk^tion.    See  the  Fre^^fe  Sfcftoft^,  5  "Bxlb.  5, 
note  Y'a.J    The  RendHhorg,  4  Baft.  i^S,  lit.    We  all 
know  that  there  are  many  nets  Which  inflict  uiKin  neu- 
trals the  penalty  of  confiscation,  from  the  subserviency 
wliich  they  are  supposed  to  indicate  to  enemy  interests ^^ 
the  cari*yinj5  of  enenry  dispati;hes;  the  transportation 
of  military  persons  ^  and  the  adopting  of  the  coasting 
trade  of  the  enemy,    'rhe  ground  of  these  decisions  is 
the  voluntary  interposition  of  the  party  to  further  tVie 
views  and  interests  of  one  belligerent  at  the  expense ^of 
the  oth^r:  and  I  cannot  dfUilit  that  the  Claris§a  would 
have  shared  the  general  fatei  but  frbm  some  circumstance 
of  peculiar  exemption.        /.»;.:. 


,i»  »»'  \^i' 


By  the  prize  code  of  Lewis  XlVi  ^(whieh  I  quote  the 
more  readily  because  it  is,  in  general,  a  compilation  of 
prize  law  as  recognized  among  civilized  nations,)  it  ts  a 
sufficient  ground  of  condemnation  that  a  vessel  bears 
commissions  from  two  different  states.  Valin  fTraitt 
des  pnseSf  p.  53, J  says,  <<  ^  Pegard  du  vaissean  ou  «c 
troitverent  des  emnmissMts  de  dtuvc  differens  princes  tm 
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^iUs,  U  €st  ^gaknUnt  ^U  qu^  U  soit  declare  it  honne  prise,  th  r 
s&itparce  qu*  il  se  peut  urborer  le  paviU(yii  di  Pun,  en  con-  JULiAy 
sequence  de  sa  commission^  saimjaire  injure  ^  Pautre^  ced,  j^ucjev, 
an  rede,  regarde  ks  Frangaia  comme  les  etrangersJ*  In  master* 
what  consists  the  substantive  difference  between  naviga- 
ting under  the  COO) missions  of  our  own  and  also  of  anoth- 
er sovereign*  and  navigating  uuder  the  protection  of  tlie 
passport  of  such  sovereign  which  confers  or  compels  a 
neutral  character  7  VaJin,  in  another  place  Csiir  Pordi- 
nance,  Ub.  $,  tit,  9,  art  ^,  p.  %^±,J  declaresj  <<  si  snr  nil 
navirt  Francois il^y. a uneGommission  d^un  prince  Hiranger 
arvec  cette  de  France,  il  sera  de  bonne  pri^,  qtigiqu^il  n^aif 
arbors ,  queU  paviUon  Frangais.^*  It  is  true^hat  he  just 
before  observes^  <*  que  ce  circonstance:  de  denpc,  congas  ou 
passe-port^,  ou  de  deux  connaissementSfy  dont  Pun  e^t  de 
France,  et  Pantre  ffv,n  pays  enne^ni,.  ne  ,suj^t  pas  seule 
fairc  declarer  U  navire  ^miemi  de  bonn^  parise,  et  que  cela 
doit  dependre  des  drconstances  capabks.  defaire  d^coitvrir 
sa  v^ntable  destinaHan.''  But  Valin  is  referring  to  the 
case  of  an  enemy  ship  having  a  passsort  pf  trade  from 
the  sovereign  of  France^  I  infer  from  the  language  of 
Valin,  that  a  French  ship  sailing  under  the  pass])ort^ 
conge,  or  license  of  its  enemy,  without  the. authority  of 
Its  own  sovereign,  would  have  been  lawful  prize. 

This  leads  me  to  another  consideration  ;  and  that  is> 
that  the  existence  and  employment  of  such  a  license  af- 
fords a  strong  presumption  of  concealed  enemy  interest, 
or,  at  least,  of  ultimate  destination  for  enemy  use.  It  is 
inconceivable  that  any  government  should  allow  itspru- 
tection  to  an  enemy  trade,  merely  out^flavpr  to  a  neu- 
tral nation,  or  to  an  ally^  or  to  its  enemy,  .  Its  ow  n  par- 
ticular and  special  interests  will  govern  its  policy ;  and 
the  quid  pro  quo  must  materially  enter  into  every  such 
relaxation  of  belligerent  rights.  It  is,  therefore,^  a  fair 
inference,  either  that  its  subjects  partake  of  the  trade 
under  cover,  or  that  the  property,  or  some  portion  of 
tiie  profits,  find^  its  way  into  tlie  channel  of  the  public 
interests. 

It  has  been  argued  that  the  jise  of  false  or  simulated 
papers  is  allowable  in  war  as- a  stratagem  to  deceive  the 
enemy  and  elude  his  vigilance.  However  this  may  be, 
it  certainly  cannot  authorize  the  use  of  real  papers  of  a 
hostile  character^ .  to  carry  into  effect  tlie  avowed  pur* 
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THE      pose  of  the  enemy.    We  may  be  aDowed  to  deceits  mar 
JUUAy    enemy ;  but  we  can  never  be  allowed  to  set  up,  as  suck 
liUCBy^    a  dereption,  a  concert  in  Iris  own  measures  for  tbe  very 
MASTB1U  purposes  be  has  prescribed. 

An  allusion  has  been  made  to  the  passports  or  safe-- 
conducts  grantedf  in  former  times,  to  the  fisbii^  vessels 
of  enemies  ;  and  it  has  been  ar^fued  that  such  pamiporfcs 
or  safe-conducts  have  never  been  supposed  to  induce  the 
penalty  of  confiscation.  This  will  at  once  be  conceded^ 
as  to  the  belligerent  nation  who  gi*anted  these  indulgen- 
ces ;  but  as  to  the  other  nation,  whore  such  passports 
were  not  guaranteed  by  treaty  or  mutual  pacts,  I  have 
no  authority  to  lead  me  to  an  accurate  de^istoti;  The 
French  ordinance  of  1545  authorized  the  admiral-  to 
make  fishing  truces  with  the  enemy ;  and,  ii^here  no 
such  truces  were  made,  to  deliver  to  the  subjects  of  the 
enemy,  safe-conducts  for  fisliing  upon  the  same  stipu- 
lations as  they  should  b^  delivered  to  French  subjects 
by  tbe  enemy,  lliis,  therefore,  was  an  autboriiy  to  be 
exercised  only  in  cases  of  reciprocity  ^  and  it  seems  to 
have  been  abolished  from  the  manifest  inconveniences 
which  attended  the  practice.  Valin,  sur  ord.  ^.  1^  p» 
689,  690.  I  do  not  think  that  any  argument  in  favor  of 
the  validity  of  tbe  present  license,  (unrecognized  as  it  is 
by  our  government,)  can  be  drawn  from  these  ancient 
examples  as  to  fisheries. 

It  has  been  argued  that  tlie  voyage  was^4awful  to  a 
neutral  port,  and  the  mere  use  of  a  license  cannot  cover 
a  lawful  voyage  with  the  taint  of  illegality.  This,'how- 
cver,  is  assuming  the  very  point  in  controversy.  It  is 
not  universally  trtic  that  a  destination,  to  a  neutral  port 
gives  a  boiiafide  character  to  the  voyage.  If  the  pro- 
])crty  be  ultimately  destined  for  an  enemy  port  or  an  en- 
emy use,  it  is  clear  that  the  interposition  of  a  neutral  port 
.  will  not  save  it  from  Condemnation.  4  iloft.  65,  79.  The 
Jonge  Pieter.  Suppose,  in  the  present  case,  the  vessel 
and  cargo  had  been  destined  to  Lisbon  for  the  express 
use  of  the  British  fleet  there,  could  th'i'e  be  a  doubt  that 
it  would  have  been  a  direct  trade  with  an  enemy  ? 
Whether  the  voyage,  therefore,  be  legal  or  not,  depends 
not  merely  upon  the  destination,  but  the  ultimate  appli- 
cation of  the  property,  or  the  ascertained  intentions  of 
the  party.    A  contract  to  carry  provisions  to  St  Bar-> 
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tboldmews  for  the  ultimate^  supply  of  the  Britisli  West      the 
India  isIandSf  would  bejust  a»much  an  iiifringement  of    JVLiAf 
the  law  of  war,  as  a  contract  for  a  direct  transportatiom     iucR,  ' 
On  the  whoiey  I  adopts  as  a  satutary  maxim  of  vrar^.the  mastbb* 
doctrine  of  Bynkershoek^  .  «  Vetatur  quoquo  mado  ho$» 
/unti  vMitaU  consuUre^^^    It  is  unlawful  in  any  manner 
to  lend  assistance  to  the  enemy*  by  attacliing  oui'sely»^8 
to  his  policy^  sailing  under  his  prcitectiony  facilitatii^ 
his  supplies,  and  separating  ourselves  from  the  common 
character  of  our  country* 

I  am  aware  tfiat  the  opinion  which  t  have  formed  as 
to  the  gemend  nature  of  licenses,  is  encounterec^  by 
the  decisions  of  learned  judges  for  whom  I  entertain 
every  possible  resjiect  This  circumstance  alone,  inde- 
pendent oiT  the  novelty  and  importance  of  the  question, 
woaid  awaken  in  my  own  mind  an  unusual  hesitation  as 
to  the  correctness  of  my  own  opinion :  but,  after  mucK  re- 
flection upon  the  subjectf  I  have  not  been  able  to  find 
sufficieut  grounds  to  yield  it ;  and  my  duty  reijuires  that# 
whatsoever  may  be  its  imperfections,  my  own  judgment 
should  be  pronounced  to  the  parties, 

.  I  am  glad,  however^  to  be  relieved  from  the  painfol 
necessity  of  deciding  the  more  general  question,  by  the 
peculiar  terms  of  the  present  license,  which  I  couMder  as 
affbrdng  irrefragable  proof  of  an  illicit  intercourse  with 
the  enemy,  and  a  dir*  ct  contract  to  transport  the  cargo 
for  the  use  of  the  British  armies  in  Spain  and  Portugal* 
The  very  preamble  to  tho  license  of  admiral  Sawyer 
shows  this  in  a  most  explicit  manner,  and  discloses  facta 
which  it  is  no  harshness  to  declare,  are  not  very  honor- 
able to  the  principles  or  the  character  of  the  parties. 

It  has  been  attempted  to  distinguish  the  present  Cli|i- 
mants  from  Mr.  Elwell,  to  whom  the  original  licensM 
was  granted.  It  could  hardly  have  been  exp<'cted  that 
such  an  attempt  would  be  successful*  Th^  assigm^es 
cannot  place  their  derivative  title  on  a  better  footing 
than  the  original  party.  They  must  be  considered  as 
entering  into  the  views  and  contracting  to  r-ffectimte  the 
intentions  of  the  latter ;  and,  at  all  events,  th<>  illejs^lity 
of  the  employment  of  the  licens*'  attaches  indissoltbly  to 
their  conduct  If  it  were  material,  however,  it  might 
deserve  consideration  how  far  an  actual  assignmeiit  k 

VOL.  vnt  ^6 
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m«      shown  in  the  caie*    It  rests  on  the  affidarit  of  ont  of 

TvtkJkf    the  Clainants,  and  on  the  mere  face  of  papers  which 

V  ujcZf    carry  no  very  decisive  cbaract^y  and  are  quite  recon- 

IfAtTSB,  cileable  with  concealed  interests  in  other  persons,  as 'the 

-  records  of  prize  Courts  abundantly  show.    However^  I 

only  glance  at  this  subject^  as  it  iiktto  degree  enters  inta 
the  ingredients  of  my  judgment 

A  very  bcrid  proposition  was,  at  one  time,  advanceA 
in  the  argument  by  the  Claimants^  counsel,  that  if  this 
cargo  had  been  actuidly  destined  to  Portugal  for  the  use 
of  the  allied  armies  of  Great  Britain  and  Portugal,  or 
ev^  (or  the  use  of  the  British  army,  it  would  not  be  aii 
offence  against  the  laws  of  war.  In  the  sequel,  if  I  right- 
ly understand,  this  proposition,  in  this  alarming  extend 
was  not  contended  for ;  and  certainly  it  is  atterfy  unten^ 
able  upon  the  principles  of  national  law. 

But  it  was  insisted  on,  that  the  British  armies  in  Por- 
tugal and.  Spain  were  to  be  considered  as  incorporated 
into  the  armies  of  those  kingdoms,  and  as  not  holding^ 
the  British  character. 

V.  •  * 

If  I  could  so  far  forget  the  public  facts  of  wttioh,  sit- 
ting in  a  prize  Coiirt«  I  am  bound  to  tak6  notice/ there 
is  sufficient  in  the  papers  before  me  to  prove  the  contra- 
ry or  ttiis  suggestion.  In  admiral  Sawyer's  Kcenso'  and 
Mr.  Allen's  certificate  tliey  are  expressly  called  the  al- 
lied armies ;  thereby  plainly  admitting  a  sepiu*ate  char- 
acter and  organization  :  and'  so,  in  point  of  fact,  we  all 
know  it  to  be ;  if,  indeed,  the  British  character  be  not 
predominant  throu^out  these  countries.  I  reject  the 
distinction,  therefore,  as  utterly  insupportidile  in  Ip^Ant 
of  fact. 

It  has  been  further  argued  that,  if  the  conduct  be  ille- 
gal, it  is  but  a  personal  misdemeanor  in  no  degree  aflect- 
ing  the  vessel  and^cargo ;  and  at  all  events,  that  the  il- 
legality was  extinguished  by  the  termination  of  the  out- 
ward voyage.  The  principles  of  law  afford  no  counte- 
nance to  either  part  of  the  proposition.  If  the  property 
be  engaged  in  an  illegal  traffic  with  the  enemy,  or  eveii 
in  an  attempt  to  trade,  it  is  liable  to  confiscation  as  welt 
on  the  ret'irn  as  <m  the  outward  voyage :  and  it  may  be 
assumed  as  a  proposition^  liable  to  few,  if  anyi  excep- 
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tioBSy  th^  the  property  which  is  rendered  aaxiliary  or 
subservient  to  enemy  interests*  becomes  tainted  with  for- 
feiture. 

I  cannot  but  remark  that' the  license  in  this  case,  is- 
soed  within  our  o\vn  territory  by  an  agent  of  the  Bri- 
tisb  govemmehty  carries,  with  it  a  peculiarly  obnoxious 
character.  This  circumstance,  wiiich  is  founded  on  an 
assumption  of  consular  authority  that  ought  to  liave 
ceased  with  tbe  war^  afibtMls  the  strongest  evidence  of 
improper  intercourse.  The  public  dangers  to  which  it 
must  unavoidably  lead*  by  fostering  interests^  within 
the  bosom  of  the  country^  against  the  measures  of  the 
goTemmentt  and  the  breach  of  faith  which  it  imports  in 
a. public  functionary  receiving  the  protection  of  the  go- 
v^rnmenty  can  never  be  lost  s^t  of  in  a  tribunal'  of 
justice.  I  forbear  to  dwell  further  on  this  delicate 
subject 

Upon  the  whole,  I  consider  th^  property  engaged  in 
this  transaction  as  stamped  with  the  hostile  character  ; 
and  i  entirely  concur  in  the  decision*  of  the  district 
•  judge^  which  pronounced  it  subject  to  condemnation.'' 


THE 

XUC£, 
MAST£1I. 


»■  X, 
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THE  AURORA,  Pike,  masteb. 


THIS  was  an  appeal  from  the  Circuit  Court  for 
the  district  of  Rhode^  Island.  . 

The  following  were  the  material  facts  of  the  case : 

$ome  months  after  the  declaration  of  war,  the  ship 
Aurora,  documented  as  Am^rtoan  property,  and  owned 
hjr  Thoma3  M.  Clarke  and  Ebenezer  Wheelright,.  the 
Claimants,  who  are  American  citizens,  saiiedfrom  New- 
buryport  to  Norfolk,  in  ballast.  At  the  latter  place 
afte  took  iq  a  cargo  consisting  of  bread,  flour,  corn,  &c» 
and  sailed  from  tihence  on  or  about  the  12th  November, 
1812,  ostensibly  for  St.  Bartholomews,  a  neutral  island 
belonging,  to  the  Swedes,  £or  which  port  she  had  obtain^ 


The  iMcp- 

tance  and  uie 
of  an  enemy^t 
license  oa  4  * 
Voyage    to  4 
neutral  jJiort, 
prosecuted  in 
fuLbei*iU]ce    of 
the   enemy's 
avowed  ob- 
jects, u  illegal^ 
and    subjects 
veKel  and  ciyr- 
§fo.tb  cQlififiGa- 
tion. 

It  w  not  neoee- 
««ry,  in  enter, 
to  mbject  the 
property  to 
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THE      ed  Iter  clearance.    The  cargo  was  consigned  to  the  su- 

fUBOBA^  p  ixargoofthe  ship.    On  the  26th  November^  1812, 

pi&£»     sb«  was  captured  by  the  Ameincan  privateer  schooiiei-, 

)f  A8TKB-  g<iVernor  Tompkinsy  on  therbigh  seas.    At  the  time  of 

...«^.«.._  capture,  she  was  to  the  leeward  oC  St  Bartboloiviewsj. 

ooodf  mnation^  and  had  on  board  a  British  license,  which  she  exhibited 

^  mnJ!f«  t®  ^^  captors,  supposing  them  to  Be  British.    This  li- 

tiie  u^nae    cense  consisted  of  three  documents : 

BhociUl  be  tkily 

^it"ur*pro-  ^st»  A  pass  for  the  West  Ipdies,  exclusively,  from 
tided  the  per-  AnVlrcw  Allon,  his  Britannic  mfyeBty's  consul  residing 
ituk^k *^ at  B'iston  ;  to  wlifch  is  annexed  a  copy  of  a  letter,  un- 
the  eip  ctii    der  the  consular  seal#  from  admiral  Sawyer  to  Mr. 

polls' hiT*"  Allen,  as  follows;  ' 

propemfraiii        . 

s^Bn  "*  wiih  "  ^^  ^^^  commimders  of  any  of  his  "roajes^'s  shipii 
'•^imSitiSJto  of  war  or  of  private  armed  ships  belonjgiog  to  his  ma- 

fartb<  r  lUe     jegty.  '       •         . 

viewi  of  the    •*      "^  .  .  ^' 

eneijty,  is  suf-  •       ' 

ficieoi  to  coo-  «« \y  hereas  from  a  cc^isideration  oftbe  great  importance 
^J^j;*;!?"*"  of  continuing  a  regular^  supply  of  flour  and  other  dry 
Souj^tiiac  in- provisions  and  lumber  to  the  Britiisb  islands  in  the  West 
frILa^!tisd\f  '"di^  *t  has  bee»  deemed  expedient  by*  his  majesty's 
ct^mtt.  govrrrgnent,  tluit,  notwithstanding  the  hostilities  now 
existing  between  Great  Britain  .and  the  United  States 
of  America,  every  protectjoir  and. encouragement  should 
be  given  to  American  vessel$(  laden  with  flour  and  other 
dry  provfsiofiB  and  lumber^  and  bound  to  the  British  is-^ 
lands  in  the  West  Indies,  And  whereas  in  fbtherance 
of  tliese  views  of  his' majesty's  goyemment,  Herbert 
lawyer,  esq.  vic^  admiral  and*  commander  in  chief  of 
nis  ms^esty^i  siiQadroii'on  the  Halifax  statfoo,  has  di- 
rected to  me  a  letter  under  dale  of  the  5th  August,  1812^ 
(a copy  hereof  is  hereunto  annexed)  whefein  lam 
'  instructed  to  furnish  a  copy  of  his  letter,  certified  under 
my  consular  seal,  to  every  American  vessel  so  laden 
and  bound  to  the  West  Indies,  which  is  desigtied  as  a 
perfect  safeguard  and  protection  to  such  vessel  in  the 
prosecution  of  ^uch  voyage.  Mow,  therefore,  in  pur- 
suance of  these^fnstructions,  I  ha^e  granted  to  tlie 
American  ship  Aurora,  William  Augustus  Pike,  master, 
burthen  257  47-95ths.  tons,  now  lying  in  the  harbor  of 
Newburyport,  and  bound  to  Norfolk  for  a  cargo  of 
flour,  corn  and  other  dry  provisions  for, St  Bao^olo- 
mews,  the  annexed  document,  to  avail  onljr  in  a  Areet 
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rdjikg^  to  the  West  Indies  and  back  to  the  United      tbk 
States ;  requesting  all  the  officers  commandipg  his  ma-  AvsoiUf 
jesty's  ships  of  war,  or  of  private  armed  vessels  belong-     FIKB9 
ing  to  subjects  of  his  majesty^  not  only  to  suflTer  the  masteb. 
said  Aurora  to  pass  without   molestation^  but  also  to  < 
extend  to  her  all  due  assistance  and  protection  in  the 
prosecution-of  her  voyage  to  the  West  Indies  and  in  her 
ifeturn  to  the  United  States  laden  with  merchandize  not 
exceeding  the  nett  amount  of  her  outward  cargo^  or  in 
ballast  only. 

I 

r         1    **  Given  under  my  hand  and  seal  of  offics 
L8EAi.j  ^.g  gj^  ^y  ^  October,  1812. 

«  ANDREW  ALLEN,  jun. 

IB3  imgesty's  consul/* 

To  the  above  pass  was  minexed  the  following  copy  of 
a  letter  from  admird  Saii^yer  certified  under  the  eon- 
solar  seal>  and  alluded  to*  in  the  above  document 

ff  Mis  mafesty's  ship  Centurkn, 
'  M  aaHfm,the  mofMgusUiSli. 

^<  I  have  fuHy '  considered  t^atpart  of  your  letter 
of  the  iSth  ultimo,  ^hich  relates  to  tliQ  'means  of  en- 
'  suringa  constant  supply  of  flour  anfl  other  dry  provi- 
sions to  Spain  and  Poftuga),  ^nd  to  the  West  India  is- 
lands; and,  being  avrare  of  ^the  imiNJrtance  of  the  sub- 
ject, concur  in  the  proposition  jou  nav<$  ma^e.  . 

«  I  shall  tiier^fori^  give  directions  to  the  commanders 
of  his  majj^ty's  sq^uadron  under  ,my  c^pimand,  not  to 
molest  American  vessels  ao  laden,  and.  uUftrmed,  bona 
Jide,  bound,  ta  British,  t*ottugue§e  or  Spanish  ports, 
whosia  p^pei^  sAi%ll  be ,  accompanied  with  a  certified  co- 
py of  this  letter,  under  the  consular  seal. 

«  I  have  the  honor  tO'  be,  sir, 

«*  Your  most  obedient  hdmble  servant, 
'  *<<H.  SAWYER,  ViceMmiral. 

Andre^f  Allen,  esq. 
British  Consul' Boinon.,  .  > 
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vwm  '  *'  Ifffice  ofbi»  Britdnnic  Mixji^l^s  ConsvL 

PIKE*         If  Andrew  Allen^  junior^  his  Britannic  majesty's  con- 
11 ASTBH*  Bill  for  the  states  of  Massachusetts^  New  Hampshirej^ 

■  I  Kkode  Island  and  Connecticut*  do  hereby  certify^  that 

the  annexed  paper  is  a  tru^  copy  of  a  letter  addressed 
•  to  me  by  H.  Sawyer*  esq;  vice  admirat  a|id  command^ 
in  chief  of  his  majesty's    squadron  on   the  Halifax 
station. 

f<  Given  under  my  hand  and  seal  of  oflGice> 

at  Boston^  in  the  state  6f  Massachu- 

[SEAX.]  $etts«  this  first  day  of  Octobery  in  ^the 

year  of  oux*  Lord,  one  thousand  eiffht 
Ifundred  and  twelve. 

ANDBEW  ALLEN,  jun.*' 

* 

led.  The  following  corti&^ate  juf  the'Consid : 

<«  Offioe  qf  his  Britannk  maje$ty^$  Con^uL 

L  Andrew  AHen, Junior,  his  Britannic  majesty's  con* 
1^1  for  the  sjbstes  of  Massa^iis^tts;  New  Hainpshire, 
Rhode  Island  and  Connecticut^  do  hereby  certify,  that 
the  ship  At^rora/l^m.  Augostuff  Pike,  being  bound  to 
St.  Bartholomews' (oh  account  of  the  existing  law  of  th% 
United  States,  which  prevents  her  return  to  the  United 
States  from  a  Britidh  ^lort)  contemplates  fulfilling  the 
object  comprised  in  the  accompanying  license  from  H. 
Sawyer,  esq*  vice  admiral  and  commander  in  dnef  on 
ibt  Halifax  station,  through  a  neutral  poA  in  alHance 
-with  tJreat  BrKaiii.      .       * ' 

.   «  Gi¥cn  under  my  hand  and  seal  of  office^ ' 

■  *  \  .         .       •   at  Boston,  in  the  state  of  Massachu-' 

[seal.]        ^  setts,  this  second  dky  x)f  October,^  ia 
-^/-the  ye4r  of  our  Lord,  one  Ihousi^nd 
..    '  eight  hundred  and  twelve.  ' 

AI^D&BW.  ALLE]*,*jiiii.*' 

6d.  The  following  general  pass  for  the  "West  Indiefi.. 

^  (jfice  of  his  Britmnie  Mnjestfg  CafisuL 

**  I,  Andrew. Allen,  jun.  his  Britannic  ptyesty^s  con*  * 
sulfor  4he  sKiat^is  of  Massachusetts,  New  HampsjMre, 
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Shode  Island ''^d  ITonnecticQty   rec^est  all    officers      the 
^ommtading  hi^  Majesty's  ships  of  war^  or  private  arm*  avroba^ 
ed  ships  belonglj'igto  subjects  of  bis  majestyy  to  prrmit     pike, 
the  American  ship  Aurora,  WiJliam  Augustus    Pike,  mastbr. 

master,  now  lying  in  the  harbor  of  Newburyport,  and i     ■. 

fumidhed  with  a  protection  flrom  vtre  admiral  Sawyer, 
fdr  the  purpose  of  carrying  flour,  corn,  lumber  and  oth« 
er  necessary  provisions  to  the  West  Indies,  and  pro- 
"  cieeding  to  Noifolk  in  ballast  for  a  cargo,  to  pass  without 
laolestM&on.  ^ 

<<  Given  under  my  hand  and  seal  of  ofRce, 

at  Boston,  in  the  state  of  Massarha- 

[SEAL.]  setts,  this  first  day  of  October,  in  the 

year  of  onr  Lord^  one  thousand  eight 
.  hundred  and  twelve. 


*^  ANDREW  ALLEN,  ji|n.'' 

The  Aurora  was  cditied  into  Newport,  Rhode  Is- 
land, and  there  libelled.  The  Circuit  Court  of  that  dis- 
trict condemned  vessel  and  cargo  as  pri^e  to  the  captprs ; 
fropn  which  sentence  the  Claimants  appealed  to  this 
Court. 

HxTNTBR, /tjr  AppdUints. 

The  libU,  jn  thia  ca$e,  sets  forth  that  the  sailing  was 
for  tfiepurposeof  supplying  the  British  West  India  co- 
lonies, and  that  the  papers  stating  the  voj^g^  to  St. 
Bar^olomews,  were  fraudulent*  and  collusive ;  and  ur- 
ges the  condemnfttian  of  vessel  and  cargo,  bn  the  follow- 
ing grounds: — 

1.  That  the  possession  of  arid  sa:iling  with  a  British  li- 
cense is  cause  of  capture  jand  condeilinatton. 

^.  That  the  voyage  of  the  Aijrora  was  intended  as  an 
indirect  voyage  to-  a  British  port,  throagh  St,  Barts. 

S.'That  the  real  destination  of  the  ship  was  to  a  Bri- 
tifi^port.     * 

Oft  the  first  point,  it  is  contended,  on  the  part  af  the 
Claimants,  that  the  having  on  bpiird  a  British  license  or 
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pajis  in  a  lawful  trade  to  a  ne«tnitM|dMM»ttId  not,  be> 
lore  the  act  of  congress  of  Alkguii^^i^j|Ml,  prohibitin|^ 
the  use  of  British  licensei^  subjectm^fMd  to  capture. 

This  is  clear  from  the  act  itself  the  c^ratioii  of  which 
is  not  to  commence  from  its  passage,  hut»  with  regard 
to  vessds  then  in  portf  was  to  td^e  effisct  in  five  days 
after  the  pi-omalgation  of  the  act;  with  regard  to  ves- 
sels at  a  distance  flrom  the  United  States,  not  ui^l  the 
1st  of  November  |  and  in  some  cases  not  tiefore  the  1st  of 
December  following.  Bence  it  is  evident  ttu^t  the  legis- 
lature did  not  confer  this  aqt  as  merely  drclaratory  of 
the  law  of  nations  on  the  aubjecty  hut  as  theuf  fer  the 
first  tkne,  making  the  use  df  a  Britisb  license  Ijtjr  aa 
American  vessel^  ilkgaL   LaoH^  cf  U.  8.  vtfL  ±^  p.  S26» 

But  we  are  bound  to  meet  th6  general'  propositioii^ 
wiiicb  is  that  the  use  of  such  a  lic^iifte  gives  a  hostile 
character  to  tbe  properlgr  and  tihe  Tsyage. 

^  ^  .  •  '  *, 
The  doctrine,  tbatany  inlercoorse  with  tiMtenemy  ex- 
poses to  condemmtion,  has  been  suppised  to  be  very 
anclent$  but  we  find  no  case.of  a  dfedsion  upon  the  priii* 
dpie,  till  the  yegr  1747,  when  a  bill  was  brought  iiit» 
parliament  in  consequence  rf  insurance  made  for  ene- ' 
iniei9.  Fafl  deBatis  voL  HHs  p.^79r.  Sir  ¥Ftmam  Mir* 
raifs  speeehf  om  the  tfubfeei  qf  imuringena^j^  proptrtji^  and 
1  T.  JR.  84,  Oist  V*  Mason.  .   «'  « 

The  rule  appears  to  ds  to^  be  unreasonable  and  impol- 
itic. Where  is  th^  harm  of  taking  ad  vatitrae  of  a  relax* 
ation  of  the  rif;\iU  of  tt^r  by  the  eneniy  2  Bow  can  that 
be  a  crime  when  granted  by  the  polii^t  of  tiie  enemy^ 
.which  Would  have  been  no  crime  if  tibtained  by  force- 
by  conquests  It  is  not  less  for  oilf  own  interest  to  take 
advantage  of  such  peihnission  frbft^  the  enemji*  than  it  is 

for  his  interest  t»  grant  it.    It  is  «  public  benefit   *    '  - 

*  ..'..•.         ,  I 

t  *  '^  r 

The  general*  rule  by  which  to4f1»naiae.  the  nfttioiial 
character  of  a  vessel,  is  the  domici)  of  (he  owner,  llrre^ 
the  owners  were  American  citizens,  llie  t^aseof  a  via6- 
sel  sailing  under  the  flag  or  nBsnmed  character  of  a 
country  to  which  she  does  not  belong,  is  admitted  to  be 
an  ej^ception  to  the  general  rule.  Bat  here  was  no  sail-^ 
ing. under  such  assumed  character.    All  the  papers  of 
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the  Aurora  were  American^  except  tiie  one  in  qQestion,      ths 
which  cannot  of  itself  be  sufficient  to  give  a  hostile  char-  AvnoiUi 

acter  to  the  holders  of  it^  nor  to  the  vessel  and  cargo,     pijus, 

1  JV.  F.  T.  R.  54,  Jenks  v.'  Haikt  and  al.—ChiU%fs  law  masteb. 

ofnaiwm  58, — Ca$t  cftts  ClarUsa  died  in  5  llob  4.    TOi/t  — ^— — ^ 

Vrcrw  EUxfUfeth. 

The  only  prohibition^  existing  at  the  time  of  the  sail- 
ing of  the  Aurora  was  to  take  a  license  to  a  Britisii  port. 
That  was  prohibited  by  the  act  of  July  6th,  1812,  $  r: 

By  that  act,  we  admit,  all  commercial  intercourse 
with  the  enemiff  was  rendered  unlawful ;  but  we  contend 
that  it  was  not  unlawful  to  use  a  British  license  in  a  nev- 
iral  voyage.    1  Bob.  167,  200.     The  Hoop. 

9 

Suppose  Ore^t  Britain  should  tliink  proper  to  permit 
a  particular  neutral  trade-^-suppoae  she  were  even  ti> 
protect  it  by  convoy*— are  we  bound  to  refuse  to  accept 
such  permission — such  protection  ?  , 

VaUn  laughs  at  the  English  for  restoring,  in  the  form 
of  insurance,  the  captures  made  by  their  cruizersjbut 
does  not  censure  the  French  merchant  for  taking  it. 

The  voyage  in  this  caae  was  not  made  by  the  license,' 
bat  merely  made  safbr  by  it.  The  voyage  was  certain- 
ly lawful  without  it :  and  a  license  to  pursue  a  voyage 
which  was  lawful  without  it,  cannot  make  that  voyagof 
unlawful.  Pamphkt  of  cases  decided  in  the  District  Courts 
of  Pefmsylvama  and  Massachusetts,  p.  80,81.  Judge, 
Darois^  apini&n  on  the  use  of  JBritish  licenses.  Judge  Peters^ 
opinion. — 1  Vt%.  dl7.    Jkiponeeau's  Bynk.  166; 

On  the  second  point,  viz.  That  the  voyagfe  of  the  Au- 
rora was  intended  as  an  indirect  voyage  to  a  British 
port  through  St.  Barts,  it  is  contended  by  the  Clai- 
mants, that  there  is  no  evidence  to  justify  the  fact  as- 
sumed; 

Was  this  a  bona  fide  Toyage  to  St.  Barts  ?  On  tYie  de- 
cision of  this  point  the  whole  case  turns.  In  discussing' 
this  question  all  the  circumstances  of  the  case  should  be 
taken  into  consideration*  Vtd.  PortaU^  opinion  in  % 
ease  of  the  Pigdu,  contained  in  a  note  to  the  ease  iff  thfi 
VOLi  VIII.  «r 
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Cbarmmg  Jieteey,  3  Crawih  M.  Ftit  4ta#  £%.  J^.  M^m- 
sHAUu's  opinion  in  the  caae  of  the  MatUda  dacided  is 
North  CaroUmu    BalPs  lawUumal,  MT.- 

With  respect  to  those  dfcumitaiifies  aitendii^  the 
transaction)  whichr  on  first  vieWt  are  perhaps  calcidi^ted 
to  excite  a  suspicion  that  this  was  not  a  bonajide  voja^ 
to  St.  BartSy  it  may  be  ofaserved^  that  it  was  the  object 
of  the  Aurora  to  deceive  the  enemy,  a'nd  tii^*eby  obtain 
an  exemption  from  ^capture,  during  the  voyageit  by  in- 
ducing him  to  suppose  that  the  cargo  was  ultimately  in- 
tended for  the  British*  Such  an  imposidoay  in  a  case 
like  the  present,  we  conceive  was  justifiaMe. 

What  motive  could  the  Aarora  hav«  had  for  sailieg  to 
a  British  island  rather  than  to  St.  Barts  ?  At  a  British 
island,  she  could  only  take  m  a  cargo  of  rum  |  and  the 
importation  of  such  a  cai^  was  prohibited  by  our  owa 
laws.  At  St.  Barts,  she  could  take  in  a  general  West 
India  cargo.  Motives  of  int^^t,  therefore,  would  hatve 
induced  her  to  go  to  the  latter  place  rather  than  the 
former. 

But  suppose  the  iwUntion  was  to  go  to  a  Bfttish  povt ; 
was  that  intention  executed  ?  It  was  not.  But  accord- 
ing to  the  decision  in  the  case  of  thi^  Mhy,  6  Jiob.  254, 
there  must  be  an  act  of  trading  as  wdi  as  an  VKienHw, 
in  order  to  subject  the  vessel  to  candeoinfiUiou. 

On  the  third  point,  which  9  it  is  presumed,  coustitntefi 
the  stress  of  the  cai^,  we  contend  that  the  red  <testina- 
tion  of  the  Aurora  was  not  to  a  British  port,  and  that 
the  condemnatieii  on  the  grotmdof  a  British  supply  be- 
ing intended  and  proceeded  in,  is  erroneous  and  against 
proof. 

That  the  supply  of  the  British  West  Indies  w^  the 
object  of  admiral  Sawyer  in  granting  the  license,  we  do 
not  deny :  but  what  his  intention  was,  is  perfectly  ioHaa-^ 
teriaLj^  such  was  not  our  intention  in  accepting  it.  Our 
object  was  to  escape  capture  ;  and  wkh  ths^  vnm  we 
obtained  a  license  from  the  enejay,  by  iBdocing  hko  4o 
believe  that  we  intended  t*  ftiroish  suppliea  to  Ida 
islands.. 
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JWbA  is  «M  fciy  Allen,  thetconsri,  isiimre  8iir{dtis- 
;i^:  his  authoriiy  extended  »o  fartlier  tJian  to  certify  aurova^ 
a^ipal  Sawyer^  letter :  having  done  this^  he  was /unc-     pikk, 
im  efficiOk,    But  suppose  ^e  license  granted  by  Alien  to  hastes* 
have  been  V9iaAf  it  was  only  for  a  voyage  to  St.  Bartg» 
and  would  not  birre  protected  the  Aurora  in  any  other 
voyage :  ThM  was  thff  vtyyage  iiwtrid. 

With  regard  to  the  act  of  Mgu^  2, 1813,  wlrith  has 
been  said,  by  the  counsel  for  the  Claimants,  to  prove 
that  the  use  of  British  iicenves,  previoas  to  the  passage 
of  that  acty  was  not  unlawful,  we  are  still  of  opinion 
that  tbe  sx^  is  merely  in. affirmation  of  the  law  of  na- 
tions.   It  is  also  ciraittlative — it  adds  penalties  to  what 
was  before  imlavrfM ;  bat  does  not  make  any  thing  un- 
lawfid  wbich  vtm  not  so  before*     The  latter  ciaase  in 
the  Sd  sec  of  the  act,  providing  ^<  that  nothing  contain- 
ed in  tbio  said  act  sbdi  be  so  construed  as  to  arrest  or  stay 
any"  prosecnttons,''  &e.  was  intended  to  guard  against 
the  construction  which  the  Claioiaiits  have  now  attempt- 
ed to  give  it«    The  several  periods  of  time  allowed  to 
i^essefe  in  dl1ft«^n,t  sitiHitions,  to  obtain  notice  of  the  act, 
were  fdlowed  ^m  m  order  that  tbey  might  be  enabled 
to  avoid  the  i^ffw  peaalties« 

Trading  with  the  enemy  was  an  indictable  offence  aA 
common  law.  2  EoU^s  Mr.  173,  bnt  it  was  necessary 
forxongress  to  fix  the  penalty  for  trskding  on  land  :  this 
they  Imve  accordingly  done  in  tlie  act  of  July  6,  181^ 
By  tbe  courae  of  the  admiralty,  the  thing  itself  was  iia'* 
ble  to  -fc^rfeiture  foi*  trading  with  tbe  eneray^ 

The  Britfsii  papei*s  on  board  the  Atirora-shew  a  case 
of  9affl^  ;  and  therefbre  the  question  of  pass  or  license 
is  iifimat»ria1.  The  pass  was  expressly  for  the  purpose 
of  supplying  the  enemy. 

But  sttpposs  the  papers  do  not  prova  a  case  of  supply, 
the  Me  of  the  license  on  the  bi(^  seas  is,  of  itself,  suffi- 
cient ta  gi^e  the  property  a  hostile  chai^ter.  The  li<2 
cense  in  this  case  is  essentially  different  from  a  general 
license  by  an  order  in  council.  There  nx)  special  favor — 
no  parttGofer  benefit,  ii  gMmta4 
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XKB         Tb^  use  of  a  hostile  protectton  in  the  proBeention  ^  a 
^UBORA*   neutral  trade,  gives  a  hostile  character  to  the  voyage. 
PiKB.      Sailing  under  a  hostile  convoy  is  good  ground  of  con- 
KASTBBf  damnation ;  sir  William  Scott  denominates  it  ^  iMcit 
P^ffi^^v  Sailing  under  two  commissions  is  also  cause 
of  condemnation.  Va/Mh  p.  t^i»  h.  d,  art  9.  All  these  ca^ 
sea  arc  analogous  to  the  present    The  Aurora  waa 
sailing  under  the  pliysical  force  <^  the  enemy.    Admiral 
Sawyer's  letter  requires  the  British  naval  force  to  assist 
her  in  the  prosecution  of  her  voyage.    She  must,  there- 
fore be  considered  as  having  placed  herself  under  the 
protection  of  the  enemy»  and  as  having,  consequently 
abandoned  her  national  character. 

Trading  with  an  enemy  was  cause  of  forfeiture  at 
common  law ;  and  whatever  was  cause  of  forfeiture  at 
comlhon  law,  is  good  cause  of  cond^nnation  in  the  ad- 
miralty,   t  Rok.  82,  69.    Ihe  Wsbinghofn  Fadui. 

The  case  of  Jenks  v.  HaUtt  aniaL  cited  by  the  Clai- 
mants* is  not  applicable  to  the  {Nresent  case :  we  were 
not  then  at  war  with  France. 

Sir  Willian  8aMf  in  the  case  of  the  Fijftbmtia,  1  Bob. 
11, 13,  has  laid  it  down  as  a  known  and  ^tadilished  rule, 
ihat  if  a  vessel  is  navigating  under  the  pass  of  a  foreign 
country,  she  is  considered  as  bearing  the  national  char* 
acter  of  that  nation  under  whose  pass  she  sails.  Now 
what  was  the  license  in  question  but  such  a  pass  2 

The  license  is  not  a  document  under  the  law  of  na- 
tions. The  granting  of  it  is  the  exercise  of  a  munici- 
pal right — a  prerogative  to  the  crdwn.  The  king,  how- 
ever, has  no  right  to  grant  licenses  to  any  but  his  -own. 

.  subjects^  without  a  particular  act  of  parliament  author- 
izing him  so  to  do :  There  is  no  case  in  which  he  has 
granted  a  license  to  strangers  without  such  an  act  of 
parliament.  If  a  license  be  granted  without  such  au- 
thority, the  person  who  takes  it  can  take  it  only  as  a 

^  snbjecU  ChiUtf$  law  of  9ialions,  256.— 4i{.  316.^-^  JBott. 
Mr*  175,  Ut.  Prerogative.^^i  Rob.  199,  tOO.  The  JEbsp. — 
t  Tucker^s  BL  Conu  t5S. — Chithfe  law  of  natims,  trs. 
^^ReeveSf  358. 

Any  commercifd  intercourse^  direct  or  indirect,  wi(|t 
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the  enemy,  is  Ule^I,  and  cause  of  con(leiBnati€m :  its  il-      the 
leg^ality  does  not  depend  on  contract.    The  intervention  AVBOBAy 
of  a  neutral  port  makes  no  difference.    8  H  12.  555.     pike. 
Potts  T.  BelL  and  al. — ^  Rob.  68,  69,  83,  84.     TAe  Jongh  master. 

Pieter — 1  Sob.  165, 196.    The  Hoop ChiUfs  law  qf 

nations,  13, 14r,  15. 

When  the  Aurora  was  taken,  she  was  out  of  the 
^ourse  to  St.  Barts,  and  very  far  to  tlie  leeward  of  that 
island.  These  circumstances  afford  a  strong  suspicion 
that  her  destination  was  to  some  other  port. 

'  The  return  cargo  was  British  produce,  and,  prima  fa- 
ckf  British  property :  if  it  was  not,  it  is  on  the  Clai- 
mants to  fi^ew  it* 

It  appears  that  the  captain  was  kept  ignorant  of  the 
real  destination  of  the  Aurora,  and  that  the  supercargo, 
during  his  examination  in  preparatoria,  was  guilty  of 
prevarication.      These  circumstances  alone  are  good 

cause  of  condemnation.    ChiUy*s  law  of  nations,  314.  * 

• 

As  to  what  bus  been  said  with  regard  to  the  intention 
not  being  carried  into  effect,  we  contend  that  it  was  car- 
ried into  effect  to  every  legal  purpose.    An  overt-acf  ~ 
was  sufficient  to  constitute  the  offence ;  and  sailing  witli 
the  license  was  such  an  overt  act. 

PiNKJWET,  on  the  same  side. 

The  rule,' that  trade  with  the  enemy  is  illegal,  results 
necessarily  from  the  declaration  of  war,  and  is  included 
in  it:  There  was  no  necessity  for  any  subsequent  law 
to  enforce  the  rule* 

It  has  been  said  that  no  judicial  decision  on  tiiis  sub- 
ject is  to  be  found  of  an  earlier  date  than  1747.  It  is 
true  sir  William  Scott,  in  his  enumeration  of  cases 
whece  this  question  was  agitated '  has  gone  no  farther 
back  than  that  date :  but  sir  John  ^N^hoUs,  in  his  argu- 
ment in  the  case  of  Fotts  v.  Bell,  has  cited  cases  fi-om 
rir  Edward  Simpson* s  MS.  reports  in  the  admiralty, 
where  this  principle  was  decided  to  be  correct  as  early 
as  1704^  and  1707 ;  and  it  is  to  be  presumed  that  t^ose 
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THE      decisions  were  foanded  upon'  fornHar  cbscb*    See  also 
AURORA)   ±,  Ve%.  SIT)  BsMt  v.  tht  AoyoZ  Ex.  In.  C(K  in  ITM. 

PIKB, 

MASTER.      The  general  nde  is  id>ove  all  inpeachment. 

This  case  may  be  considered,  as  it  regard^ 

l8t«  The  license  alone. 

2d.  The  license  as  connected  with  the  transactton 
itself. 

First,  thenf  we  contend  that  no  American*  citisen^  in 
a  time  of  war,  has  a  rij^ht  voldntariij  to  place  himsetf 
under  the  protection  of  the  enemy.    War  exists  hetwe^a 
the  nations  in  their  political  capacity,  and  between  the 
individuals  of  each  nation  respectivdy.    The  powea*  of 
making  peace  follows  the  power  of  makisg  war.    In- 
dlviduals  cannot  lawfully  make  peace  eyen  for  them- 
selves.   But  the  acceptance  of  a  licerise  from  tte  ene- 
my is  making  a  peace  wifli  him  so  far  as  it  goes — ^it  is 
a  partial  truce — a    partial    cessation    of    hostUities. 
Transactions  of  this  kind  are  productive  of  great  evil. 
The  American  citizen  who  accepts  a  license  from  llie 
enemy,  does  that  which  is  highly  injirtons  to  the  in^ 
terests  of  his  country :  The  indulgence  of  the  enemy- 
imposes  on  him  an  obligation  to  act  as  ^  neotrsd,  con- 
trary   to  his  duty  as  a  citizen — ^it  is  an   individual 
bribe— it  has  a  tendency  to  poison  the  wbole  virtue  and 
patriotism  of  the  country — to  .undermine  the  govern- 
ment— ^to  alienate  the  affections  of  the  citizens,  and  to 
place  the  nation  iti  the  power  of  Ae  enemy. 

The  circumstance,  that  acts  of  congress  have  lieen 
passed  prohibiting  trade  with  the  enemy,  the  use  of  his  li- 
censes, &c.  has  been  urged  by  the  Claimants,  as  evi- 
dence that  such  communication  with  the  enatty  was  not 
unlawful  priot*  to  the  passage  of  those  acts.  I^t  we 
contend  that  it  was  unlawful  under  a  weU  ^tabKntiHl 
rule  of  the  law  of  nations ;  and  that  if  these  acts  have 
not  repealed  that  rule,  they  cannot  aid  the  Claimanii 
in  the  present  case.  S^  Wm.  Sc&fft  obsi^vati^ns  in  the 
case  of  the  Haffking,  are  In  poii^.    S,  Mqi.  137, 165» 

But  we  have  a  special  answer  to  the  argument  of  the 
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daiiiiftnts.    Tbe  .act  of  July  6,  goes  upon  the  pre-      thb 
smnption  that  tbe  intercourse   with  the  eaemy  which  aurorA]^ 
itm*obibit89  was  before  unlawful — it  does  not  profess     pike^ 
to  create  a  new  offence.  *.  master. 


Considering^  then^  this  point  as  settled,  tiie  «*gu« 
menty  that  the  act  of  6th  July  prohibits  the  use  of  li- 
censes to  trade  with  BriiisIT  ports  only,*  falls  to  the 
gpousd* 

*  - 

The  case  of  ransoni  has  be^  said  to  militate  with  the 
urgument  we  have  employed  in  support  of  the  illegality 
of  sailing  under  the  protection  of  the  enemy.  But  the 
cases  arei  widely  dififerent*  In  a  case  of  ransom,  tbe 
captured  Tessel  is  compelled  to  make  an  agreement 
with  the  enemy — ^e  is  under  the  necessity  of  accept- 
ing ^mr  protection---here  the.  transaction  was  perfectly 
voluntary. 

The  rule  of  1756,  declaring  ille^  ihe  coasting 
trade  permitted  by  the  enemy  in  time  of -war^  which 
was  prohibited  by  him  in  time  of  p^ace,  is  foimdedl  up- 
on the  same  general  principle.  If,  then,  the  permissiofii 
(mly  of  the  enemy  gives  a  hostile  character  to  vessels 
sailing  under  that  permission,  a  fortiorU  they  acquire  a 
hoati^  character  by  sailing  under  tbe  protection  of  tbe 
eiieiay. 

But  suppose  the  Claimants  in  this  case  did  not  mean 
to  aid  the  British,  but  merely  to  benefit  themselves  at 
the  expense'  of  their  country  and  their  fellow  citizens — 
stiH  tbe  object  of  tbe  license  and  the  obvious  conse<]uence 
of  tbe  voyage,  w^  the  supply  of  the  British  West 
Indies.  This  the  Claimants  must  have  known.  They 
knew,  also,  tliat  the  pressure  of  the  West  Indies  was 
one  of  tbe  means  which  tbe  United  States  were  u^ing  to 
ooiaice  the  enemy :  yet  they  become  the  agents  of  the 
British  to  prevent  this  pressuve.  If  a  neutral  carry 
deispatches  for  oyvd  of  the  belligerent  powers,  it  affords 
juit  cause  of  condemnation  to  the  other :  How  much 
stronger  is  the  case  of  a  citizen  of  one  of  the  belligerent 
nations  furnishing  tbe  other  with  supplies. 

It  hats  been  said  that  here  was  only  an  intent  to  com-'' 
unit  an  Ulegai  act,  (supposing  the  act  ccmt^nplated  tot 
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XHB      be  illegal,)  that  there  was  no  corpus  ddietu    But  w« 
Airso]U.f   contend  that  the  very  act  of  sailing  with  a  view  to  e:xe« 
TIKB9     cute  the  intention,  constitutes  the  offence.    Such  is  the 
M A8T£B*  law  in  case  of  blockade :  if  a  vessel  saib  for  a  block* 
aded  pqrt,  knowing  it  tb  be  blockaded,  Bhe  thereby  ac- 
quires a  hostile  character. 

We  might  here  contend  that  the  real  destination  at 
the  Aurora  was  not  to  St.  Barts,  but  to  a  British  port; 
for  it  appears  that,  when  captured,  she  was  16ti  miles 
to  the  leeward  of  that  island :  but  it  is  unnecessary  to 
^  sHy  any  thing  on  this  p^int.  as  the  principle  is  the  same,^ 
and  the  vessel  equally  liable  to  condemnation,  whether 
her  destination  were  to  a  British  port  or  to  St.  Barts : 
in  the  latter  case,  the  cargo,  it  was  well  known,  would 
be  obtained  by  the  epemy  from  the  Swedes;  so  that  it 
was,  in  effect,  the  same  tiling  as  if  it  had  been  carried 
direct  to  the  enemy. 

Dexteb,  in  reply. 

It  is  the  universaliiy  of  the  role  in  question  we  mean 
to  controvert — we  deny  that  there  is  such  ag^ieral  rule* 
It  is  not  to  be  found  in  Puffendorff  GFrotitu,  FiaUd  or  any 
of  the  other  jurists  excepting  Bynkerslmk,  whose  ruks 
of  war  are  written  in  blood :  and  evea  he  has  qualified 
the  rule — he  says  himself  t!iat  the  rule  prohibitiog  all 
commercial  intercourse  is  done  away  ky  the  Iaws  of 
commerce.  Valin  only  shows  that  a  particular  inter* 
course  Ls  forbidden  by  the  law  of  France  ;  and,  in  no-^ 
ticin^  British  insurance,  he  does  not  condemn  the 
French  for  procuring  it.  The  case  of  Fatts  v.  BM 
proves  that  the  doctrine  in  question,  has  but  recently 
been  introduced :  it  is,  however,  in  that  case  admitted 
with  the  exception  of  those  cases  where  the  royal  license 
has  been  obtained :  but  this  exct^pthm  must  be  taken  as 
part  of  the  rule  itself;  The  general  principle  without 
the  exception  would  be  ruinous  to  the  nation :  The  in- 
conveniences which  would  arise  from  it  are  incaJtcolable. 
In  1747,  lord  Mansfield  and  sir  l^udley  Ryder  were  of 
a  different  opinion  as  to  the  policy  of  the  rule,  and  as 
to  the  principle  of  law. 

In  Henkk  t.  th  Royal  Ex.  As.  Co.  lord  Hardwicke 
said  ^^  It  might  be  going  too  far  to  say  that  all 
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«<  with  an  enemy  is  unlawful ;  for  the  general  doctrine      thb 
^  would  go  a  great  way  even  where  only  English  goods  aurora^ 
**  were  exported*  and  none  of  the  enemy's  imported*  i  pikb* 
«  which  may  be  very  beneficial.'*  master* 

In  this  country  there  has  been  no  decision  to  establish 
the  rule;  and  if  we  take  the  British  rule*  we  must  take 
it  with  the  power  of  dispensation :  but  the  president 
has  no  such  power :  the  sovereignty  has  been  s^id  ta 
reside  in  the  people:  but  the  remedy  by  .application  to 
congi"ess  would  be  too  slow  and  uncertain.  We  must 
conclude,  therefore^  that  in  this  country  no  such  rule 
exists. 

-  It  has,  neverthefess,  been  contended,  by  the  counsel 
for  the  captors,  that  the  rule  not  only  exists*  but  that 
it  is  universal.  Is  a  man*  then,  bound  to  abandon  all 
his  property  which  may  happen  to  be  in  the  enemy's 
country  at  the  breaking  out  of  a  war?  Such  would  b& 
the  consequence  of  taking  the  rule  without  any  excep- 
tion* Some  cases  of  intercourse  with  the  enemy*  it  id 
true,  are  so  palpably  illegal  as  to  admit  of  no  doubt -on 
the  subject ;  such  aa  all  traiterous  intercourse,  aud  per- 
haps a  direct  trade;  so*  also«  if  the  intercourse  be  in 
consequence  of  a  new  enterprize  undertaken  since  the 
commencement  of  hostilities :  but  many  cases  must  ne- 
cessarily occur^  on  the  breaking  out  of  a  war,  whicfi 
ought  certainly  to  form  exceptions :  Such  is  the  doctrine 
in  JSngland*  where  the  excepted  cases  are  provided  for 
by  the  ro^al  license  permitting  Intercourse  with  the 
enemy»  under  certain  circumstances  and  with  certain 
restrictions.  In  a  country*  then,  where  licenses  can^ 
not  be  obtained,  all  cases  where  they  wofuld  be  granted 
if  a  power  of  granting  them  existed*  must  be.  cases  of 
judicial  exception  to  the  general  rule.  Many  occa- 
sions may  and  frequently  do  occur;  during  war*  ou 
which  such  intercourse  with  the  enemy  would  be.  highly 
expedient  in  a  political  view^-occasions  where  the  pub- 
lic good  requires  an  exception ;  and.  those,  too,  cases 
neither  of  necessity  nor  humanity*  which  must  always 
be  excepted* 

It  is  hot  necessary  to  inquire  whether  the  mere  accep. 
tance  of  a  license  is  ground  of  condemnation  ;  it  is  th4 
$aiUng  under  a  license  which  constitutes  the  offence  t  bu^ 

VOL;  viii:  «• 
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THE      in  our  case  there  was  no  sailing  under  the  license.     The 

AVK0BA9  license  authorized  a  royage  to  a  Britislif  Porta^guese  or 

PIKB»     Spanish  port :  the  royage  in  the  pt^esent  case  was  to  a 

1IA8TBR.  port  belonging  to  the  Swedes :  the  letter  of  AU^«  tibe 

consul,  which  has  been  said  to  authorize  a  voyage  to  a 

Swedish  port  also,  is  entitled  to  no  regard.    Admiral 

Sawyer's  letter  was  the  only  ptotectidti :  aH  the  acts  of 

AUen,  exc«pt  certifying  that  letter.  Were  unaatho.i^zed 

and  unofficid ;  they  were  no  protection  to  the  Aurora. 

Allen's  letter  siiows,  on  the' fare  of  it,  that  the  "voya^ 

to  St.  Barts  was  not  covered  by  the  license  5  it  merely 

expresses  an  opinion  that  that  voykge  would  answer 

the  purposes  contemplated  by  th6  British  goveronieBt 

ks  well  as  a  voyage  to  a  British  port. 

» 

tt  has  been  saM  that  the  real  destination  6f  the  Auro- 
ra was  to  a  British  port ;  and  in  siqiport  of  the  position, 
the  circumstance  of  hc»r  being  considetably  to  the  lee- 
ward of  St.  Barts,  when  captured,  has  been  ui^ed  in 
proof;  but  the  argument  das«rve«iitde  cottUdeitttion; 
it  is  a  verycommon  thing  to  fall  to  thakeWard :  liesides, 
it  appears  that  the  Aurora  had  been  beatil^g  to  the 
windward  three  days  before  she  was  captnred,  although 
when  she  first  made  the  land,  there  ^^'a^  nameroiis  Bri- 
tish ports  under  }ier  lee.        *-  * 

It  has  abo  been  argued  on  the  part  of  the  captofs^ 
that  a  trans-shipment  from  St.  Barts  to  an  eneiny  port 
was  intended :  but  there  is  no  evidence  even  of  this :  not 
was  there  any  motive  for  such  trans-sbip^ient  f  the  oargo 
would  meet  with  as  ready  a  sale  at  S(L,  Barts  as  at  a 
British  island :  the  superior  advantage  of  taking  in  a 
return  cargo  at  the  former  jimce  has  been  alreanjfy  noticed. 

But  it  is  said  that  it  wa:§  eqaally  criminal  to  citfry 
tills  cargo  to  St.  Blurts  as  to  a  port  of  ttie  enemy,  ^e^ 
cause  tlie  Swedes  woof d  probably  ^  dispo^  of  it  to  liie 
Britifijfa.  This  argument,  bIso,  we  conceive  to  be  whbi^ 
ly  without  foundat^n :  no  deckiioii  to  that  eflR^ct  kas 
ever  been  pronounced  :  the  case  (tf  Mie  ishmd  of  St  Bo- 
statius,  in  the  last  war  goes  to  prove  the  reverse  of  tiiis 
doctrine. 


Nothing,  therefore,  as  we  conceive,  havii^  been  pfo- 
sd>on  the  part  of  die  captain^  sidMoatlosiriiiiei^tfiie 
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fomfertj  in  question  to  condemuitioii,  we  trust  that  the      tbe 
Courtf  OB  the  cQnsjdenitioti  of  ttie  wb<de  case^  will  de-  avro&a, 
eree  restkutioii  to  the  CUimaats.  piks. 


Mmday,  March  7th^    Msefd....ToiiB,  X 

IaIyinqst^n,  J.  deltyered  the  opinion  of  the  Co«irt 

The  ^ip  Aurova  and  cargo,  owned  by  the  Claiinants, 
who  are  American  citizens^  and  documented  as  Ameri- 
oan  pn^rtf)  were  captured,  on  the  36th  of  November 
±8i^  -by  the  private  arqied  ship  Governor  Tompkins, 
on  an  ostensible  destination  for  St.  Bartholomews. 
From  the  documents  on  board  and  the  preparatory  ex- 
aminations, it  appears  that  the  ship  sailed  from  Newbu- 
ryport  to  Norfolk,  in  ballast,  took  in  her  present  cargo, 
ooiisisting  of  bt*ead,  flour,  corn,  &c.  at  the  latter  jdace, 
and  tatted  (rom  tiience  on  the  voya,^  on  which  she  was 
captured^  on  or  about  the  12th  of  November,  1812.  The 
cargo  was  consdgned  to  the  supercargo  of  the  ship ;  and 
the  defftin^ion  thereof  upon  the  ships  papers,  supported 
by  tbe  preparatory  examinations,  was  St.  Bartholomews, 
for  which  island  the  ship  obtained  her  clearance.  At  the 
time  of  cs|yture,  she  was  to  the  leeward  of  that  island  ;  and 
certain  passports  or  protections  from  the  agents  of  the 
British  government  were  found  on  board,  which  are  fa- 
jttiliarly  known  by  the  title  of  British  licenses ;  which 
documents  are  as  follows.^ 

Two  questions  have  been  made  at  bar.  1.  Whether 
the  acceptance  and  use  of  an  enemy's  license  or  pass- 
port of  protection,  on  a  voj^age  performed  in  fui'therance 
of  tlie enemy's  avowed  objects,  be  illegal,  so  as  to  affect 
the  property , with  confiscatian.  2.  If  so,  whetlier  there 
is  any  thing  in  the  present  case,  to  exempt  it  from  tbe 
general  principle. 

The  first  point  having  just  been  decided  in  the  aflirT 
mative,  in  the  Julia,  it  only  remaihs  to  enquire  whether 
there  be  any  thing  in  this  case  to  exempt  it  from  the 
l^nerai  principle. 

In  the  opinion  of  a  maj<)rity  of  the  Court,  it  is  not  ea- 
sy to  disortnrinate  between  these  cases :  both  of  the  we^ 

*  See  ttie  ttafeemeDt  «t  t^  keguiuttis  of  Uiettpartcf  tfus 
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THB  sels  bad  licenses  or  passports  of  the  same  character^  and 
AUBOBAf  substantially  tor  the  same  purpose*  except  only  that  the 
PiKEy  object  of  the  Julia  was  to  supply  the  allied  armies  in 
MA8T£«.  Portugal^  and  the  original  intention  of  the  Au^rora  was 
to  go  the  British  West  Indies.  It  is  by  no  means  dear 
that  this  destination  was  ever  changed;  but  admitting 
thaty  from  \n  appreheasion  ofseiwirein  case  of  her  re*- 
turning  to  the  United  States  after  touching  at  a  British 
pirt,  she,  in  fact,  sailed  on  a  voyage  to  St  Biirtholo- 
mews,  this  can  make  no  substantial  difference  in  her  fa^ 
vor.  Her  olyect  in  going  tliere  was  equally  criminal^ 
and  subserved  the  views  of  the  enemy  nearly  if  not  quite 
ais  well  as  if  her  cargo  had  been  landed  in  afiritish  is* 
land ;  of  th(*  real  design  of  the  voyage  there  can  reiQain 
no  doubt ;  for  it  abundantly  appears>from  the  Ucense  it- 
self, that  the  professed  object  of  admiral  Sawyer  at 
least,  in  granting  it,  was  to  obtain  a  supply  of  provisions 
for  the  enemy ;  and  the  Court  will  not  easily  lend  its 
ear  to  a  suggestion,  that  notwithstanding  the  Aurora 
was  found  with  a  British  protection  on  board,  of  so  ob- 
noxious a  character,  yet  her  owners  intended. to  deceive 
the  enemy,  eitlier  by  going  to  a  port  not  mentioned  in  it, 
>)r  by  disposing  of  her  cargo  in  a  way  that  would  not 
have  promoted  his  views.  Without  meaning  to  say 
tliat  such  conduct  may  under  no  circumstances  whatev- 
^r  be  explained,  the  Court  thinks  that  there  is  no  proof, 
|n  t'lis  case,  to  shew  that  it  was  not  the  intention  of  th^ 
Clatmants  to  carry  into  effect  the  original  understanding 
betw(»en  them  and  Mr.  Allen.  For  although  the  desti- 
nation to  St.  Bartholomews  be  conceded,  it  is  evident 
that  Mr-  Allen,  wbo  acted  as  British  consul,  supposed, 
the  views  of  admiral  Sawyer  might  be  answered  as  well 
in  that,  as  in  any  other  way ;  nor  is  it  clear,  as  was  said 
at  bar,  that  the  documents  which  were  received  from  Mr. 
Allen,  which  varied  more  in  form  tliari  in  substance  from 
the  admiral's  passport,  would  not  have  protected  her 
against  British  capture,  on  a  voyage  to  that  island.  The 
protecti.  n  of  admiral  Sawyer  extended  to  unarmed 
American  vessels  laden  with  dry  provisions,  and  bona 
Jide  bound  to  British,  Portuguese  or  Spanish  ports. 
The  only  modification,  or  extention,  introduced  by  ilr. 
AHen,  was  a  permission  to  go  to  a  Swedish  island, 
^ually  neutra,!  with  Spain  and  Portugal,  in  the  vicinity 
of  the  British  possessions.  Whether  all  or  any  of  these 
papers  would  have  saved  the  Aurora  from  confiscatioa 
in  a  British  Court  of  admiraltyj  this  Court  is  not  bound 
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to  sssert  ^  it  is  sufficient  if  that  \v^re  the  reasonable  ex*      thb 
pectation  of  the  parties,  as  it  cortaiuly  was^  aiid>  it  is  AUBOBAy 
laore  than  probable  that  such  exj)ectation  wouhl  bavo     j^irb, 
been  realizes  oonsiderijag  the  very  iinporjtant  advanlap^e  masteb. 
which  ti)e  enemy  was  to  deriyevfroiti  them,     in  case  of 
capture,  there  obu  be  no  doubt  that  the  Claimants  would 
have  interp(»sQd  these  very  pape;«,^  whicii  «i*e  now  sup-  ' 
posed  to  have  emanated  from  unauthorized  agetits,  and 
probably  with    saccess,  as  a  shifld  against-  for^lturew 
Why  theni^  sbould  t^ey  be  permitted  to  aHe^e  liere,  tliat 
tiiey.woujid  haT«  been  ineffec^crai  for  liiat  purpose  ? 

a 

It  is  al^o  insisted^  ti)at«  in  this  caee,  na,  illicit  intei-- 
course  had  aduajly  tdketi  places*  that  the  wiiole  offence, 
if  any,  cjinsisted  in  intention;  tindt^at  if  a  cafj^ure  liad 
not  intervem^'d,  there  was  stilUa  toeus  penitenticet  and  no 
one  can  Say  that  even  a  project  of  goihg.to  St.  Bartholo- 
mews mi«ht  not  hava^been  abandoned;  In  this  reason- 
ing; the  Cxkiirt  does  not  concu? ;  but  is  of  opinidn  that  the 
moniQn  t  the  Aurora  started"  oifthe  voyage  for  St.  Bartho- 
lomews, ,with  -the  license  in  question  and  a  cargo  of  pro* 
visions,  sh^  rondr red  her^lf  liable  to  capture  by  the  pub- 
lic an4  private  armed  ships  of  the.  United  States,  who 
were  not  bourM  to  lay  by  ^nd  see  Irotv  she  Mould  con- 
duct herself  during  the  voyage,  the  consequence  of  which 
would  be  that* no  right  of  capture  would  exist  until  all 
chancje  of  making  it  were  at  an  end. 

•  ■   ♦ 

Judgment^c0imitd.   . 


THE  ADVENTURE,  mastek. 


THIS  was  an  appeal  from  the  decree  of  the  Circuity     ^^^  ^^ 
Court  for  the  district  of  Virginia.  resMilSJdcai" 

.        '  go,  belonging 

The  facts  of  the  case,  as  stated  by  Johnson,  J.  in  dc-  onebeiill^l^nr 

liveriog  the  opinion  of  the  Court,  were  as  foUo>y  i  nation,  captur- 
ed on  the  high 
seas  uV  a  oi*ui- 

The  Libellants  were  the  roaster  and  crew  of  the  Amer-  zerofUie  other 
ican  brig  «  TArec  FriendsJ*    On  the  14.th  November,  belligerent, 
t$^l^  whflst  on  their  voyage  from  Ssdem  to  the  Brazils, ^i^'^and  Ir 
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with  a  valuable  catga  on  boardf  tbej^  were  captiured  \ij 
ABTBir-  tlie  Nyiuphe  and  Medusa,  Preock  frigates,  and  bj 
rvvLBf     ttieni  ttie  brig  was  plundered  and  burnt.    On  the  2l8t, 

the  frigates  captured  the  <»  Advtnturef*^  a  Britirii  ship 
MASTBB.  laden  with  British  goods ;  and,  after  taking  oat  a  part 
— — — "^—  of  the  carga,  oiado  a  pred^Mt  of  the  Msidiie  to  the  Libel* 
iiiin  brought  laiits.  'Fbe  fcfit  of  flis  ^ift  is  established  by  a  writing 
KbeUetMn  a^  uufler  the  hand  •f  the  captain  of  Ihe  Medasa,  command- 
CoJrtcif'hk  •r  ^i  the  niiiadron,  im  which  he  ^ys^.  <^  Je  donne  an 
JT*  """"hTh  capi^i"®**  *c*  ^^  ^^^  Jiinguage  of  an  unqvaUfied  donar 
ai^^^Mftl^  tion.  On  the  25d  Koieitiber,  they  lefl*  the  squadron, 
to  which  the  atid  arrivsd  st  NorfelhL'^on  the  *ist  of  February,  181% 
ir*hB^SgS^  after  a  long  ai^d  boisterous  voyage  in  a  large  ship 
war  breaks  out  narigstted  by  a  very  inade^nate  crew/  On  her  a^- 
^^ti»*fato  "^•'^*  in  4he  United- States,  she  was  libelled  by  the  cap- 
"Sr^li^md  Uin  and  crew  as  their  pnog^rty  acquired  mider  die  do- 
««caK  of  sal.  nation  of  the  French  captor ;  and  the  United  States  in- 
le^  adj^Kig^  terposeda  ciaim  for  the  forfeiture  incurred  tfnder  ilie  non- 
toth^ubeiiiints  importutfon  act.  At  the  time  of  hel*  anuva)^  peace  ex- 
"^^J^*;^'*?!'  isted  between  this  country  and  Grf at  Britain  :  tat  on 

moieiy  to  re-  ■!»'■•  ^  m-»       »  *%  ■•  ■« 

main  subject  to  the  f  8th  of  Juue  folioi»nLng,.attd  pending  this  sait^  war 

Ihe  firture  or-  ^^s  dcclai^ll. 

<1er    qf  the 
Court  from 

which  the  ap-      VivKJ!f^r,f€hrthelA^eUanis,  '    '     ^ 

peal      y%^  ''  > 

and  to  he  res-  Said  it  wss  not  his  intention^  at  this  time^  to  inquire 
riS^*°^n€r  ^'^^'^'^c*'  ^r  not  this  be  a  case  fw*  conderanf^n  under 
«&r  the  ter-  tlie  non-intercoiirse  act  6f  March  4*  1809;  He  did  not 

wir  u^wle!  ™^*"  ^^  ^^"^  ***** **  ^  ^^'  Waving  that  question,  there- 
^laiWc  pro^  fore,  for  the  present,  he  contended  that  the  property  i  n 
siofi  should  controversy  is  either,  a  droit  of  aimraUy  subject  to  sal- 
ETJrfof  Uie  ^^S^*  or  that  it  is  to  be  ccAsidered  as  derelict  But  no 
conijscatioii  of  cvidcnco  has  been  produced  in  suppoK  of  tlie  latter  ^snp- 
'^^LyjTl^  position.  It  must  therefore  be  considered  as  a  case  of 
Vie  coanuy  at  tne  former  dcs(  riptiort,  and  a  case  too,  of  the  most  me- 
thedeciaraaoii  ritoHous  cliaractcr. 

of  war. 

brmg^igin  the  If  this  be  Conceded,  the  next  question  is,  what  rate  of 
SJ^ti^'^'rf  ?a*v«S®  shall  be  idlowed  ?  The  English  ruleon  this  subject 
articles  Uie  is  iixed  Only  in  the  case  of  re-capture  by  government 
wS^  w^*^  ®^  ships  and  privateers.  The  salvage  idlotted  to  the  irst, 
ihkedll^faT,  ^  *^  ^he  rate  of  one  eighth  of  the  beneficial  interest  in  the 
WHS  not  consi-  whole  re-captured  property  :  to  tlie  last,  one  sixth.  In 
*Seui!^r  *J'  «^'i«i*  casefi,  the  judge  of  the  Courtis  at  liberty  to 
ch^umstaaces  Order  such  salvage  as  he  shall  deemreasonaMe.    Sotee* 
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tiiiies  the  whole  pH>pert)r  saved  is  altowed^^-sometimes      trb, 
the  moiety  only^  and  sometimes  less.   ,  The  present  case   ikDV£ir- 
is  one  of  eoclraoriinaflry  merit.  tuke. 

In  the  Court  below^  two  points  were  Aade  ip  behalf  mastnl 
of  the  Umtod  States :  

.     of  this  oaie,  u 

!•  T*at  tiMs  was  a  case  of  forfdture  toder  the  non-  ^^^^^ 
intercottrae  act  o£lst  of  March  1809 ;  and  if  aot/then,  forfeitttrc. 

%  That  it  was  z  €ase  of  i^alvagej  and  the  mte  to  be 

altofited  discr«tionary  with  the  Conk. 

>■ 

JotmBoWfJ.  here  sugges|;ed  a  doubt  whether  k  was 
not  a  case  under  the  non-intercourse  act ;  -and  f»ked 
whether  the  United  States  could  rightfully  seize  the  pro- 
perty tn^hestion  as  a  droit  of  adimraityf  in  port,  or  any 
.  oilier  firitiah  property  on  the  land.  He  also  observed 
that  there  wight  be  some  difficulty  with  regard  to  the  al- 
lotment of  salvage  should  this  prove  to  be  a  case  of 

that  kind.  ' 

«  ■ 

HAEFEBy/or  tke  LibeUAfiM. 

On  a  capture  of  a  vessel^  the  right  of  the  captors  is 
only  inceptive :  In  order  to  <:^oniptete  that  right)  it  is  n$- 
c«6sar]i;  to  prosecute. it  to  <)ie  con^emnafion  of  the  vessel 
in  a  Court  of  compert^nt  ,jurisdi<;^ioD.  In  the  present 
case,  the  French  captors  transferrecf  their  riyhtf  what-  ' 
ever  it^as,.  to  the  Amiirican  master  and  crew.  Could 
Aey  lj|wfully  do  this?  The  decision  of  th$  qtiesti^a de- 
pends upon  the  dQCtlrine  relatives  to  t|e  trjinsf^r  of  a 
duffe  ifft  action.  We  contend  that  tlii^y  couid ;  ^d  that- 
the  transferrees  were  consequently  entitled,  as  captors, 
to  prosecute  the  original  capture* 

]^t  if  the  lAbellants  are  not  entitled  as  captors,  then 
it  is  1^  qwHtion  whether  it  be  a  case  under  the  non-inta** 
course  act^  or  a  ease  of  iialvage. 

*  ■    ' 

in  order  to  bring  it  within  the  meaning  of  the  non-in- 
terceuise  act,  it  must  be  shown  that  there  was  an  inten-    ,      , 
tion'ti  impoit  for  safe  or  use — that  there  was  a  voluntary 
impodatiDn,  and  that  the  importation  was  from  a  foreign 
port  or  place.    Bnt  here,  there  was  no  such  intention^ 
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THE      here  was  no  vduntary  in^portatioh;  iftid  no  j^portatioHf 

AD\£jr-    as  we  c:inceivc»  from  9iny  foreign  pari  orflace  witbin  the 

TuuEy     meaning  of  the  act ;  here  was  no  in^ntion  to  infract  anjr<. 

law  whatsoever ;  it  was  acast;  of  clearnecessity  ;  the  mas* 

MASTER,  ter  and  crew  were  obliged  to  bring  in  .the  ship  to  save 

— — ^.i*  their  own  lives. 

But  it  may  perhaps  be  said  t^iat  thoiigh  it  was  neces- 
sary ttf  bring  in  the  ship^  it  was  not  necessary  to  bring 
in  the  cargo.  What  then  was  to  be  done  with  it.  Was  it  to 
be  throws  into  the  sea?  Tiie  British  owner  was  not  di- 
vested of  his  right  Such  an  act,  thorefttpe,  wo\iId  have 
been  inconsistent  with  the  neutral  character  whieh  it 
was  the  duty  of  ail  Americaqs  to  preserve  towai-ds  Gi'eat; 
Britain,  with  whom  we  were  tlien^  at  peace.  We  con- 
ceive that  the  course  pursued  l)y  the  Llbellants,  wa^s  un- 
exceptionable. Tliey  proceeded  opt-nly  to  the  United 
States,  and,  immediate^  on  their  arrival,  delivered  up 
the  propel^  to  be  disposed  of  according  to  law.  Tfaepe 
is  no  appearance,  throughout  the  wUole  iransaction  Qf  - 
the  smallest  intention  to  violate  any  law  whatever. 

It  musty  therefore,  be  considered  as  a  case  of  salvage  ; 
and  had  the  relations  between  €rreat  Britain  and  the 
United  States  continued  as  they  w^ere  atthe  time  of  the 
importatioiii  the  residue  of  the  pro|)erty  in  question^  af- 
ter ded acting  the  salvage,  mastiiave  been  restored  to 
,  the  British  owner. . 

But  the  declaration  of  war  has  altered  the  nature  of 
the  pase :  The  ship  and  cargo  have  now  beebme  enemy* 
property,  apd,  4s  sack,   are  clairfied  by  the  American 
.  eovei^ment,  subject,  however,  to  the  right  of  the  libai-^ 

lants. 

What  salvage  'm  to  be^illotted  to  us^  the  Court  will  de- 
cide. Our  case  is  certainly  one  of  great  merit :  we  were, 
for  more  than  two  montfis,  expciaed  to  the  perils  and. 
hardships  of  a  long  and  boisterous  voyage;  and  that, 
too,  in  a  large  ship  to  the  mana&:ement  of  which  the 
small  crew  on  board  was  by  no  means  adequate.  Less 
than  half  the  amount  of  the  property  would  hot  we  con- 
ceive, compensate  us  for  the  trouble  and  danger  we  hav# 
incurred. 
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fJanuxMY,  observed  that  he  had  not  considered  this      tbb 
98  a  case  coming  within  the  meaning  of  the  non -inter-    abysk- 
6our8e  act^  and  had  therefore  waved  the  discussion  of  that    tubs* 
point:  he  still  doabted  whether  there  were  sufficient- 
l^unds  to  support  it.    The  law  only  prohibits  importa-  masiiAi* 
tions  from  Sifnreign  port  or-  pUxce.  In  cases  6f  trans-ship^  '• 

me'nt^  it  may  perhaps  be  said  that  the  proi)erty  trans-ship- 
ped  is  imported  froin  a  foreign  place:  but  here  was  no  * 
trans-^hipmenty  no  change  of  vessel :  here^  the  property 
is  imported  from  the  high  ieus,  which  can  bardljAbe 
considered  as  coming  within  the  description  of  a  foreign  ' 
port  or  place.  He  did  not  mean^  ke  said^  to  enter  into  i 
foiteal  argument.  He  would>  however*  observe  tliat,  in 
his  opinion^  the  captors*  in  tbe  present  caiie^  could  not  \ 

complete  their  right  to  the  prq^^crty  in  question  by 
means  o^  a.  neutral  master  and  crew^  even  if  tlie  British 
owner  was  divested  of  his  rights 

RirsH^  dUornejf  general,  conceived  th^t  the  high  seaa 
might  be  considered  as  a  foreign  place ;  that  the  cargoes  . 
of  whale*ships  from  the  Pacific,  such  as  oil*  whalebone^ 
blubber^  &c.  wluch  originate  from  the  sea,  might  be  con« 
sidored  as  within  the  meaning  of  the  non-intercourse  hCti 
He  suggested  that  the  word  pUifie,  in  the  act,  was  proba* 
My  used  in  contradisttnctioii  to  port , 

MarshaUi,  Ch.  J.  In  the  Circuit  Coi^rt  the  high, 
seas  were  considered  as.  common  to  all  nations^  and|  of 
course^  ybrei^  to  none*    • 

VufKNBY,  said  this  wais  a  case  of  v^ry  considerable 
difficulty.  How  is  the  property  to  be  disposed  of  ?  It 
cannot  be  decreed  to  the  United  States,  for  it  is  not  a 
case  under  the  non-iiitercourse  act^  nor  was  the  seizure 
jure  helU :  A  prize  Cdurt  had  no  jurisdiction :  for  the  seiz« 
ure  was  4n  time  of  peace,  for  a  supposed  violation  of  the 
non-intercourse  law,  and  after  the  property  was  landed : 
It  cannot  be  decreed  ifvholly  to  the  Libellants,  because  it 
must  be  considered  as  a  case  of  salvage.  Nor  can  it  be  re*> 
stored  to  the  original  owner,  because  he  is  an  alienehemy. 

r  ••» 

Monday f  March  7thi    JSksent»\.JtovDf  J* 

I       Stobt,  J.  did  not  sit  in  this  cmsef  some  distant  rdaHv6 
',    ^  his  having  an  interest  in  il. 
VOL.  VilL  » 
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VHB         JoHNsoiTt  J.  after  stftting  the  facts  of  the  eatm^  as  be- 
ikDYEir-    fore  mentioiied>  delivered  the  opiaiou  of  the  Court  as" 
TVBBf    follows : 

MA»TBR«      The  very  pecaUar  circamstances  of  this  case  r^nire 
the  application  of  a  variety  of  principles ;  and  the 
Court  has  not  been  aided  in  its  enquirieSf  by  (Jiat  ela- 
borate discussion   which  such  notel   cases  generally, 
elicit.    But  they  are  relieved  by  the  reflection^  thirt:  the 
piAiples  to  which  they  must  resort  in  farming  their 
judgment  are  weH  estabfished^  and  lead  satisfactorily  t» 
a  conclusion. 

Hie  most  natural  mode  of  acquiring  a  definflie^ idea 
tf  the  rights  of  the  Libdhmts  in  flie  subject  matter^ 
will  be,  to  follow  it  through  the  successire  changes  of 
circumstancrs  by  which  the  nature  aid  extent  of  the 
rights  of  the  parties  were  affected.-  The  capture,  the 
donation,  the  arrival  iir  Uie  United  Steles,  and  the  state 
Of  war. 

As  between  the  belligerents,  the  capture  undoubte^y 
produces  a  complete  divesture  of  property.  Nothing 
remains  to  the  ori.i^inal  proprietor  but  a  mere  wa^Sila 
juris f  the  8pe$  reciiperaniu  The  modem  uxtdenlighteB* 
ed  practice  of  nations,  has  subjected  all  such  captures 
to  the  scrutiny  of  judicial  tribunals,  as  the  only  practi- 
cal nMsans  of  furnishing  documentary  e^dence  to  ac- 
company ships  that  have  been  captured^  for  the  pur- 
pose of  proving  t'lat  the  seizure  was  the  act  of  sovereini 
authority,  and  jiot  mere  individual  outrage,  fn  me 
case  of  a  purchase  made  by  a  neutral,  €to«at  KitRia 
demands  the  production  of  such  docnmentttTf  evidenoey 
issuing  from  a  Court  of  competent  autfiority,  or  w9l 
dispossess  the  purchaser  of  a  shtporiginaHy  Brttish^^ 
(^the  FJOHbjfen,  1,  Jlo6. 114,  1S5.>  Upon  Mie  donation^ 
thereforey  Whatever  right  might,  in  the  abstract,  have 
e^Kisted  in  the  captrir,  the  lionee  could  acquire  no  meftt 
ttmn  what  was  consistent  with  fiisr  nratral  ^bafucftep  tu 
take.'  He  could  be  ih  no  better  g^tuation  than  a  pric^  • 
master  navigating  the  prize,  in  pursuance  of  orders  from 
his  commander.  The  vessel  remaned  liable  to  British 
J.  capture  on  the  whole  voyage.    And,  on  her  arrival  in 

a  ncMitral  territory,  the  donee  -sunk  into  a  mere  bi^ee 
tor  the  Kpitish  GlaimanV  With  "Qnoe^  ri^iAii  eiw  ttift; 
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'^thj^gr  in  possession  wbich  the  ciTiL  law  §[aye  for  care      xhk 
sad  labor  bestowed  upon  it  iUiTBir- 

TUBB, 

The  question  then  occurs^  is  this  ax^ase  of  salvage  ? 

On  the  nei^ative  of  the  proposition  it  is  contended,  that 
it  is  a  xase  ol  forfeitare,  and  therefore  not  a  case  of  sal* 
vage  as  ai^inst  the  United  States — ^that  it  was  an  uur 
^neutral  act  to  assist  the  enemy  in  bringing  the  vessel 
iitfroprejidi^  orinto  any  situation  where  the  rights  of 
re^capture  would  cease,  and  therefore  not  a  case  of  sal- 
vage as  against  the  JSritish  Claimant 

But  the  Court  entertain  an  opinion  unfavorable  to 
>botfa  these  objections. 

•  • 

This  could  never  have  l^n  a.case  wiAin  the  view 
U9f  the  legislature,  when  passing  tiie  non-imjwrtation  act 
The  ship  was  the  plank  on  which  the  ship- wrecked  mari- 
ner reached  the  shore ;  and  although  it  may  be  u|;ged 
that  bringing  in  tlie  cargo  was  not  necessarily  connect- 
ed with  their  own  return  to  ^their  cou,ntry,  yet,  upon  re- 
flection, it  ^ill  Jbe  iound,  that  this  also  can  be  excused 
upon  very  fair  principles.  It  was  their  duty  to  adher^ 
-strictly  to  their  neutral  charactor ;  but  to  have  cait 
into  the  sea  the  cargo^  the  property  of  a  helligerent, 
would  have  been  to  do  ^him  an  injury  by  taking  away 
that  chance  of  recovery  subject  to  which  they  took  ijt 
into  their  possession.  Besides,  brinj^ing  it  into  the 
.United  States*  did  not  necessarily  pre  suppose  a  viola- 
tion of  the  tiQn*unportation  laws.  If  it  came  within  th6 
decription  of  property  cast  casually  on  our  shores,  as  we 
aie  of  opinion  it  did,  legal  provision  exists  for  dispos- 
ing  of  it  in  such  a  manner  as  would  comport  with  tlie 
policy  of  our  laws.  At  last,  they  could  but  deliver  it 
lip  to  the  hands  of  the  gavernmevct,  to  be  re-shipped  bj 
tte  British  Claimant,  or  otherwise  appropriated  under 
tfae  sanction  of  judicial  pocess.  And  such  was  the 
course  that  they  pursued.  Far  from  attempting  any  vi- 
olation of  the  laws  of  the  country^  ujpon  their  arrival 
here  they  deliver  it  up  to  the  custody  of  the  laws^  and 
leave  it  to  be  ^posed  of  uiider  judicial  sanction.  The 
case  has  no  one  feailure  <^  mi  illegal  importation,  and 
cannot  possibly  have  impirted  to  it  the  violation  of  lajr* 
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THE  As  to  the  question  arising  on  the  interest  of  the  Bri- 

ADVBir-    tish  Claimant,  it  would,  at  this  time,  be  a  sufficient  an- 
TCBBf    Bwer,  that  they  who  have  no  rights  in  this  Court,  cannot 
urge  a  violation  of  their  rights  against  the  claim  of  the 
M ASTEK.  Libellants.    But  there  is  still  a  much  more  satisfactory 
m^^^^m..^^  answer:  To  have  attempted  to  carry  the  vessel  ^Hnfra 
presulia*'  of  the  enemy,  would,  unless  it  could  have  been 
excused  on  the  ground  of  necessity,  have  been  an  unneu* 
tral  act.    But  when  every  exertion  is  made  to  bring  it 
to  a  place  of  safety,  in  which  the  original  right  of  the 
.  captured  would  revive  and  might  be  asserted,  instead 
of  hiding  his  enemy,  it  is  doing  an  act  exclusively  re- 
sulting to  the  benefit  of  the  English  Claimant. 

It  being  determinpd  to  be  a  case  of  salvage,  the  next 
anestion  is,  as  to  the  amount  to  be  allowed.  On  this 
subject  there  is  no  precise  rule;  nor  is  it,  in  its  nature, 
reducible  to  rule.  For  it  m^st,  in  every  case,  depend 
upon  peculiar  circumstances,  such  as  p^ril  incurred,  la* 
bor  sustained,  value  decreed,  &c.  all  of  which  must  be 
estimated  and  weighed  by  the  Court  that  awards  the 
salvage.  As  far  as  our  enquiries  extend,  'when  a  pro- 
portion of  the  thing  saved  has  been  awarded,  a  half  nas 
been  the  maximumi  and  an  eighth  the  minimum ;  bdow 
that^  it  is  usual  to  adjudge  a  compensation  in  nwmero* 
In  some  cases,  indeed,  more  than  a  half  may  have  been 
awarded ;  but  they  will  be  found  to  be  cases  of  very  ex-^ 
traordinary  merit,  or  on  articles  of  very  small  amount 
In  the  present  case,  the  account  sales  of  the  cargo  was 
near  816000^  and  we  are  of  opinion  that  the  one  half 
of  that  sum  wUl  be  an  adequate  compensation. 

The  next  question  arises  on  the  application  of  the 
residue.  On  this  point,  the  Court  is  led  to  a  conclusion 
by  the  following  considerations. 


\ 


At  the  arrival  of  the  vessel  in  the  United  States,  the 
original  British  owner  would,  unquestionably,  have 
been  entitled  to  the  balance.  The  state  of  war,  how- 
ever, at  present,  prevents  his  interposing  a  claim  in 
the  Courts  of  this  country.  But  as  this  property  was 
fnmi  within  the  United  States  at  the  declaration  of  war. 
It  must  stand  on  the  same  footing  with  other  British  pro- 
perty similarly  situated.  Although  property  of  that  ite- 
spripttQu  is  liable  to  be  disposed  of  by  th^  legiskttve 
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power  of  the  country^*  yet,  until  some  act  is  pfissed  upon      the 
He  subject,  it  is  still  under  the  protection  of  the  law,  and    adyeit- 
may  be  claimed  after  the  termination  of  war,  if  not     tube, 
previously,  confiscated.    We  will,  therefore,  make  such 
order  respecting  it,  as  wjll  preserve  it,  subject  to  the  mastes. 
will  of  the  Court,  to  be  disposed  of  as  future  circum- 
stances shall  render  proper. 

As  to  the  mode  of  distributing  the  amount  of  th,e  sal-  ^ 
vage^  the  Court  have  concluded  to  adopt  an  arbitrary 
distribution;  because  there  exists  no  positive  rule  on 
that^ubjectr  They  would  have  adopted  the  rules  of  the 
prize  act  relative  to  cases  of  salvage,  had  the  circum- 
stances of  the  case  admitted  of  its  application. 

• 

This  Court  orders  aind  decrees,  that  the  decree  of  the 
Circuit  Court  of  Virginia,  in  this  ca8e#  be  reversed ; 
that  the  costs  and  charges  be  paid  out  of  the  proceeds 
of  tlie  sale ;  that  the  one  half  of  the  balance  be  adjudg- 
ed to  the  LibellantSj  to-  be  divided  into  thirteen  and  a 
half  parts,  three  of  which  shall  be  paid  to  the  captain^ 
two  to  the  supercargo,  two  to  the  chief  mate,  one  and  a 
half  to  tb«  second  miite^^  and  one  to  each  of  the  seamen. 
And  that  the  balance  be  deposited  in  the  bank  of  Virgi- 
nia, to  remain  subject  to  the  future  order  of  the  Circuit 
Court. 


JOHN  GREEN  v.  JOHN  LITER  akd  others: 


THIS  was  a  writ  of  right  brought  by  Green,  the 
Demandant,  against  the  tenants,  to  recover  seizin  of^^f^g^^j^^ 
a  large  tract  of  land  lying  in  Kentucky,  and  set  forth  u.  s.  have  ju- 
in  the  count.    The  writ  of  right  was  sued  out  under  "*?*^*'°"jj? 
the  act  of  the  Virginia  assembly,  entitUd  "  an  act  for  Z^ret^^ 
reforming  the  method  of  proceeding  in  writs  of  richt'*  P^^y  demand. 

r  %^  ^^  ed  exceeds 

JSSOQ  hi  valve; 

At  the  trial  in  the  Circuit  Court  for  tlie  Kentucky  andiCuponihe 
district,  several  questions  arose  upon  which  the  Court  ^j^^^j  ^" 
^i^as  divided ;  whereupon  those  questions  were  certified  Ter  ie«8,  he^ 
for  the  opinion  of  the  Supreme  Court*    They  are  as  \"^  ^^^  H" 

M  11 •  *  ^  lowed  hts  coats; 

wilOWS:  b^tjatthedis- 
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<;iiEEii        ist.  Has  the  Circuit  Conrt  of  the  United  States  jo* 
V.        risdirtion  in  a  wi*it  of  rights  where  the  land  clained  by 
i.iTKn    the  Demandant  is  above  the  value  9S  ft  500»  but  the  teiie* 
&UT11KBS.  ment  held  by  the  tenant  is  of  less  value  than  iBWi 

rixMionofihe      2d.  Can  tlie  Demandant  join  in  the  writ  and  eonn^ 

iiiMilJdTo*^  Several  tenants  claiming  under  several  distinct,  sepa- 

!•:«>  costs.       rate  and  independent  original  titles,  all  of  which  inter* 

it  comn>o»    Yevt  With  the  land  of  the  Demandant?  If  he  can,  must 

IHW     II  %Mll  01 

ri-hi  will  not  be  demsud  of  them  the  tenements  thej  sevtrally  bold, 
iio,  ixerpt  or  mny  he  demand  a  tenement  to  the  extent  of  his  own 
iIjSt"^\he '^  title  ?  II  it  comprizes  a  part  not  claimed  or  hdd  by  any 
ticehoid  de-  of  the  Said  tmsntSf  may  he  demand,  in  bis  count  a^niinst 
th^e  ire  lev.  W'®  Several  tenants,  bis  own  tenement,  or  must  he  de- 
rnA  tenants  mand  of  csch  tenant  the  tenement  he  severally  holds  f 


'•laimiDg^  ervc- 
nilpftrcels  of 


Cd  bydisauct  dd.  Can  tl.e  tenant,  under  the  act  of  the  Yirginia  as* 
no  7'  ^*^fi*^'  ®^™'*'y  *^*'  reforming  the  metliod  of  proceeding  in  v^rits 
joineTin  one  ^f  right,  ])lead  in  abatement  either  the  plea  of  non- 
writ;  and  if  tenure,  joint  tenancy,  sole  tenancy^  several  tniancy^ 
wiy  pl^^7  ^^  n^^**  tenant  of  the  freehold,  w  any  of  iheai,  or  oth- 
^Wtement  of  cr  pleas  in  abatement  necessary  to  las  case,*  or  us  be 
thedTmindlnt  compellable  to  join  in  the  niise  in  the  form  prescribed 
demands  a.  by  the  Said  sct  ?  If  he  can,  when  or  at  what  stage  of  the 
sxinst  any  te-  proceedings  ?  If  he  cannot,  may  he  give  it  in  evidence 

tiant  more  land '      .•  •••«"*  ^ 

than  be  hoWs,  on  the  miso  joined  ? 

lie  may  plead 

I'o  "the'Trr^i     "''♦  May  the  tenant,  mitr  the  said  act,  plead  spe- 

not  hoiden ;    <^any  any  iitatter  of  bar,  or  must  lie  join  the  mise,  with- 

4i'if  aUe'V  out  otbcr  plea,  in  the  form  in^scribed  by  the  said  act? 

Jy  as  to  tlie 

Jf^^^-tlnMiT  ^^'**  ^^^  ^  Demandant  who  bas  regularly  obtained 
h  pkad^"Jnd  *  Patent  from  the  land  office  of  the  state  of  Tirginia 
admitted  or  for  the  land  in  contest,  under  the  act  of  the  Virginia 
?Mer  the  act '^S**'***'"'^»  l»ssed  in  the  year  17 W>,  commonly  styled 
of  lycntucky,  the  land  lawy  maintain  a  writ  of  right,  under  such  pa- 
procew  iL  ^^^^*  sgainst  a  person  claiming  and  hdding  possession 
ehancerynnd  undfT  a  youn.vcr  patent  from  the  said  state,  without 
thT'^art  *^a'  '*^^  ''"^  ^^^  tsAnen  the  actual  possession  of  the  Iand5 
pew)ver,^r*^  Under  his  patent,  held  by  the  tenant  ?  If  he  can  niain- 
fhoogii  he  tain  a  writ  of  right  without  s«ch  proof  in  (he  general, 
|aT  rfThI  ^^n  l»e  do  it  where  his  right  of  entry  is  barred  by  an  ac- 
dakn  in  his    tual  adverse  possession  of  twenty  years  i 

-declaration ; 

enable  him  lo     6th.  Is  the  eldest  patent,  obtained,  as  aforesfidy  for 
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tSie  hind  in  controversyt  aulBcient   proof  of  tlie  best.  GRE^sr 
mere  right;  or  can  the  Demandant  be  put  on  the  proaf        r. 
that,  in  the  incipiency,  and  in  the  different  steps  ne-     xiTElt 
cessary  to  complete  his  title,  he  has  complied  with  the  &0TifBRs 
requisitea  prescribed  by  the  acts,  the  one  entitled  <<  an 


act  for  a^usting  and  settling  the  titles  of  Claimants  to  jom  Pftrties  in 
mpatented  lands  under  the  present  and  former  govern-  ^d?ot  be 
laent,  preFioas  to  the  establishment  of  the  coftimonwealth  joined  at  the 
hndofBce,''  and  the  ottier,  ^'an  act  for  establishing  a  knd  ^^^^Jj;  **7- 
oAce  and  ascertaining  the  terms  and  manner  of  grapting  virKinm  of 
waste  sndnnappropriate  lands/'  and  the  snlisequent  laws  j^'f^e^g^ujj 
of  Yii^nia  on  the  same  subject,,  in  force  at  the  time  of  the  ofpn^ung 
erection  of  the  district  of  Kentucky  into  a  separate  state  ? »?  7^^^ 

VM-Tthe  righlt 

7th.  If  the  Demandant  is  not  compellable  to  shew  any  or  legal  predi-  ^ 
thing  beyond  hiff  patent,  can  the  tenant  holding  the^^^^'jf^f^^ 
yonnger  patent  be  permitted  to  impeach  the  Deroan-  existed  at  the 
danfs  patent,  to  shew  the  incipiency  and  completion  of  g'^™^"J^*J|g*|;;^ 
Ms  own  title,  and  the  relative  merits  of  bis  own  and  the  foreehange^^'' 

Demandant's  title  ?  the  nature  and 

eneet  oi  tlic 
pleadings ;  and 

Sth.  Can  the  Defendant  defend  himself  by  shewing  notwithstand-  - 
an  elder  and  better  existing  tide  than  the  Demandant's,  ["It^naiariUii 
in  a  third  {lerson  ?  stiii  have  ibe 

tVill  benefit  pf 

9th.  Where  seyeral  tenants,  claiming  in  severalty,  p^^  in  *J]^^^. 
are  joined  in  a  writ  of  right,  should  the  finding  of  the  nient  The 
jury  be  several  of  tlie  mere  right  between  the  Deman-  ^Spw*!^^^^^ 
dant  and  each  tenant,  or  m%y  it  be  a  general  finding  that  tUe, tenant 
ttiat  the.  Demandant  hath  the  most  mere  right,?  ^^  ^^ ^"1» 

°  may,  on  the 

,  general  issue^ 

lOth.  The  conrnmnwealtb  having  first  made  and  grant-  y^e  in  evi- 
ed  a  patent  to  the  Demandant,  and  afterwards,  by  her  t^J^Wch"^' 
patent,  granted  a>part  of  the  same  land  to  the  Defen-  might  have 
dante,  who  enter^  and  obtained  the  first  possession,  the  ^ei^^iJcoIi^^ 
Demandant  afterwards  entered  and  took  possession,  un-  fined  to  mat-  ^ 
derhis  first  grant,  of  that  part  of  his  land  not  within  the  uS^S^aut 
patent  of  the  first  grantee — who  has  the  best  mere  right  ©r  vf^iniaoir 
to  the  land,  where  the  patents  conflict,  outside  of  the  ac-  iT'se,  Uie  ten- 
tual  close  of  ttielast  grantee?  S^S;p1e^aS 

^  ^         any  special 

Mth.  Will  an  entry  upon  part,^  and  taking  the  esplees  ^""JXrh  Sf  *" 
under  the  elder  grant  from  the  comnfonwealth,  and  ma-  ri^ht,  or  give  ' 
king  claim  to  the  whole  land  included  within  the  bounds  ^^'^J,^^^"^ 
rf  the  elder  grant,  authorise  the  Demandant  to  maintain  ^^ined.'^Tkc ' 
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OBSBir    his  writ  of  right  against  the  tenants  holding  the  previomf 
V.        possession  under  a  younger  patent  interGcring  with  the 
xiTEB    elder  grant? 

&OTHERS. 

,  WiCKLiFFE^/^r  the  Demaniant. 

■ct  it  not  ooiii« 

STaUUvf?**""  The  Court  below  being  divided  in  opinion  upon  tl» 
Thenetorvir-  Several  questions  already  stated,  they  have  been  adjour- 
^"not  ^^  ncd  to  this  Court  The  questions  themselves  sufficient-^ 
the  nature  oT  ly  shew  the  controvei'sy.  And  the  several  points  will 
the  inqohy  as  ^  etamined  as  they  present  themselves  on  the  record. 

to  the  tulcs  of  *     , 

thepariiestoa 

^vrit  of  right.  With  regard  to  the^r^,  we  contend  that  the  Circuit 
wppwta  writ  Court  has  jurisdiction  in  the  case  therein  stated;  and 
of r^^  Hit  that  the  Defendant's  only  remedy,  in  such  case,  under 
•j'J^^.^J^'^U^the  act  of  congress,  is,  that  he  shall  be  excused  front 
tajd'^n^'^un^  P&y^ng  costs,  and  that  he  may,  at  the  discretion  of  the 
dcrtjtie,  or  Court,  be  allowed  his  costs.  In  support  of  this  pointy 
of  etpi^*\  ^c  rely  on  the  judicial  act  of  1789.    Laws  U.  8.  voL  ±f 

oonstrueGve      p..  47,  1  8e88.  1  CoUg.  cA.  20.  $  11  *  20. 

seizen  in  dee4 

M  BafHeient  .       >•  »  .  %a 

Voder  the  land  2a.  Upon  the  xecoiul  question,  we  contend,  in  bebali 
!*^the^w*S!ie  ^^  ^''®  Demandant,  that  under  the  act  ofasse.mbIy  of  Virg# 
1^1  estTte  h  ^^*  Co.  P.  P.  54,  if  his  tenement  is  an  entire  one,  and 
seizin  of  the  interfered  with  by  divers  tenants,  he  can  only  deniand 
^iXpass  to  ^^  tenement  as  it  is,  and  cannot  know  b^iw  the  adverse 
the  patentee,  Claimants  bound  or  abut  their  claims' or  possession^ 

Sg  of*hb  ^-  a^*  ^J^a*  as  aU  claim  and  obstruct  him  in  the  use 
tent,  in  as  full  and  (lossession,  he  has  a  right  to  sue  all.  We  con^ 
rraJ^er^^*  tend,  further,  that  although  the  Demandant  claim  more 
(safject  only  than  the  tenants  or  either  of  them  hold,  st^ill  he  may  re- 
to  the  rights  cover  as  much  as  is  withheld  from  him  by  the  tenant  or 
monveafth)  tenants.  To  support  this  possition  we  rely  upon  the 
as  the  com-  act  of  assembly  of  Virginia  of  1792,  ch.  125,  which 
MifSuilem!  ^®  *°  ^^^^^  ^^  Kentucky  and  is  the  same  in  substance 
A  eonvepnce  with  the  act  of  25  £dw,  3,  ch.  1^,  which  enacts  <<  that 
canUands^  ^*  ^^  *^^  excpptiou  of  nou-teiiure  of  parcel  no  writ  shall  be 
,  ^res  Teon-  ■  abated  but  for  quantity  of  the  non-teniire  which  is  alleg- 
stpuctive  seizin  ed  ;*^  and  the  act  of  assembly  of  Kentucky,  entitled  «  an 
deedl^to  the  *^t  ^  amend  proceedings  in  chancery  and  common  law;** 
grantee,  and  the  latter  of  which  acte  expressly  provides,  that  if  the 
^\*tf.e1i^*i'™  Plaintiff  at  law  shall  prove  part  of  his  demand  or  clain* 
remedies  inci.  Set  Up  in  his  declaration,  he  shall  not  be  non-sujted,  but 
e«ate^  ^A  ^^^^^  ^^^^  judgment  for  what  he  proves.  See  also^ 
foitiori,  this    Boothe  On  real  aetiom^  p.  2. 


FEBRUARY  TEBM  1814.  233 

$d.  Oa  the  third  qaestiont  we  ipsist*  that,  under  a    gbeek 
souAjd  construction  of  tbe  act  of  assen^Iy  of  Virginia  of        v, 
±786^  (revised  code,  vol.  ±9  p*  SB,  ciu  279)  no  matter  in     litek 
abateiaent  which  doe^  not  aSbct  the  right  can  be  pleaded.  &  others. 

Bat  if  it  can  be  pleadcidy  yet,  under  the  acts  of  assc  mbly 

of  Kmincky,  ai?d  the  rules  of  the  Circuit  Court  of  the  ^^.  ^ 
district  of  Kentucky^  it  ought  to  he  pleade^i  during  the  p"^*^' tc^V^ 
appearance  (erm^  and  be  supported  by  oath*     It  is  fur-  natcnf. 
ther  insisted,  that  only  such  matters  as  assume  the  char  ^^  ^^'^^^e 
actor  of  aKatement^at  common  law,  and  which  affect  tiie  eun.pietion  of 
mere  rights  such  as  non-tenure,  can  be  given  in  evidtnt  e  1***/.^*  ^jJjf  • 
on  the  rms€  joined.    A  contrary  construction  of  the  act  legal  title  m\j 
would  lead  to  the  worst  of  consequences*    If,  upon  the  5*»**  *'*«^  •»"»« 
m?90  joined,  all  matter  in  abatement  might  be  given  in  H!  !^m  ^^ 
evidence,  a  man  might  lose  his  valuable  inheritance  h\  righ*. 
the  Defendant  proving  on  the  trial  that  he  claimed  anil  tJ^^I^^ 
held  as  joint- tenant,  and  not  as  sole  tenant.    It  would  uue  in  a  third 
also  involve  the  monstrous  absurdity  of  making  the  jury  J^^^^  'JJ,  "** 
the  sole  and  exclusive  judges  of  the  Demandant's  count  w  it  of  right 
and  piecing.  .  lUrg^if-. 

ferent  parcels 

4itb.  The^r^A  IH*oposition  seems  to  be  abstract  and  ^  ^nd  by 
indefinite.     If  the^  matter  in  bar  affects  the  mere  riglit,  '^J^^%  ^^^ 
and  gQe9  to  shew  substantially  that  the  Demamlant  has  that  matter  in 
HQ  claim  in  fee  simple,  it  is  submitted  to  the  Court  to  H^'^n"^^ 
say,  whether,  under  a  just  construction  of  the  act,  he  can  miae,  it  ia^n 
plead  it.    But  as  the  act  allows  him  to  give  sucli  bar  in  jdmiarioQ  that 
evidence  on  the  general  issue,  it  is  within  the  sound  dis-  tenautTo^  Oie 
cretton  of  the  inferior  Court,  to  permit  the  Defendant  to  whole;  and 
{dead  the  special  matter,  or  give  it  in  evidence  on  the  fo^  thTrfe!  ^ 
general  issue ;  and  that  must  depend  upon  the  time  when  mandant  for 
the  application  is  made.     On  this  point,  the  case  ^f  SJe  i?n"*^^  °^ 
RtsUr  v.  Sheehee,  1  Cranchy  110,  and  the  case  of  Fox  and  be  generii^**^ 
White,  in  the  Court  of  appeals  in  Kentucky,  are  relied  ^^^^  ^^  »»atii 
upon.    It  is  further  suhmitted,  whether  the  mere  eti-  ^^{^^  to*hSd 
quette  of  pleading  and  the  time  when  that  pleading  shall  ttic  same  Uuui 
be  filed,  is  not  a  matter  of  practice  only^  and  proper  to  be  JJld^J of^y 
left  to  the  Circuit  Courts  to  settle  under  their  own  rules  parcel  for  the 
or  the  statutes  and  practice  in  Kentucky.  the*°^haJ*^^ 

moi-e  mere 

5th.  The^^  question  seems  to  be  a  more  important  right  to  hold 
one ;  and  it  would  have  been,  perhaps,  more  regular  to  J^g  0^^" 
have  placed  that  before  tlie  other  questions,  inasmuch  asdant. 
a  decision  upon  that,  affirmatively,  would  preclude  the  j^^l^^^'^^y^ 
necessity  of^deciding  several  of  the  others.  i,,g  utie,  hu 

VOL.  Tin.  so 
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fitiEETf        Upon  this  question  we  contend  that  the  Demandant 
.  x\        CBJif  upon  his  ]iatf  n^y-maintain  his  writ  of  right ;  and  that 

LITER    actual  possession  is  not  pecessary.    To  maintain  this 
&  OTHERS,  point  it  is  not  at  all  material  to  prove  that  by  the  king's 

— ^ letters  patent  granting  titles  to  land  in  England^  a  writ 

aeizio  ii  not  of  right  could  be  maintained.  It  is  believed  that  no  case 
hkiictttliUc-  ^^^  occurred  where  that  point  has  been  directly  decid- 
copancj,  but  ed.  But  titles  in  England  are 'Conditional,  not  absolute. 
Sielrte^^  Since  the  time  of  William  the  conqueror,  ail  grants  of 
vithhia  tiUe.  land  have  been  made  on  feudal  principles  ;  and  a  patent 
B«t»^*,njj»  in  England  is  not  of  itself  a  right,  but  an  authority  to 
uue^^hiTKizio  the  grantee  to  take  a  right ;  that  right  rests  upon  con- 
is  confinfHi  to  ditions ;  and  one  of  those  conditions  is  entering  and  tak- 
{n^nSeTaiS"  ing  possession  of  the  land.  In  the  grant  there  are  two 
boands  parties  supposed,  the  king  and  grantee ;  and  the  grantee 

Aa  entiy  into  becomes  bound  to  the  king  when  he  accepts  the  estate, 
n  vacant,  will  and  not  till'  then  ;  the  ultimate  property  remains  with 
not  give  seizin  the  king ;  'and  upon  the  tenant's  entering,  he  becomes 
wWc^iTIn  an  9<?ized  of  file  use  only  ;  and  hence  exists  the  reason,  in 
adverse  seizin;  the  English  books,  of  requiring  the  Demandant,  in  the 
into*thriS  ^^^^  solemn  trial  of  a  right  to  real  estate,  to  shew  and 
parcel,  in  the  prove  the  highest  title  the  subject  ever  bad,  the  dartiinium 

>13idie''wilr  "**'^*  ^^  usufruct  of  the  property  ;  for  if  neithw  he  nor 
enure 'as  an '  his  ancestor  had  entered  and  been  seized  of  the  use,  (the 
entry  into  the  dominium  directum  remaining  in  the  king,)  they  never 
uSer  Tcw^  ^»ad  a  fee  simple  estate  ;  the  feudal  grant  not  being  an 
yeyance, tuk    estate  iu  fee,  but  a  right  to  enter  and  take  one;  and  if 

!ie? tresta'tme  *^^*'  "S^*  ^^  never  exercised,  the  estate  was  never  ta* 
of  uses,  the  ken.  See  2  Bl*  Com.  46. 101^,  105, 107, 108.  It  appears^ 
a*ci^*"fete*'"  also,  further,  from  Boothe,  and  Fitx.  Mit.  Btev.  tit.  writ 
seizin  «r  deed  rf  right 9  letter  F,  that  the  Demandant  had  not  only  to  set 
without  actual  out  wlicu  he  was  Seized,  but  by  what  service  he  held  tbe 

entry  or  h very  i^^,i 

of  seizin.        land. 

It  is  important  to  state  the  kind  of  title  made  by 
letters  patent  such  as  those  under  which  the  Demand* 
ant  claims.  In  1777,  the  legislature  of  Virginia  abo- 
lished all  servile  and  feudal  tenures ;  and,  in  1779,  pas- 
sed her  land  law,  under  which  we  derive  title.  In  one 
section  of  that  act.  the  form  of  an  allodial  grant  is  g^iven ; 
and,  by  way  of  closing  every  doubt  as  to  the  title,  the 
Register  was  directed  to  endorse  that  the  patentee  had 
title.  Having  provided,  in  that  section,  for  tlie  complete 
investment  of  an  absolute  and  unconditional  title  under 
that  act,  and  actuated  by  a  laudaMe  desire  to  plaee  all 
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her  citizens  upon  the  same  tenure,  in  the  19tb  section  of  eBESif 
de  same  act  she  declares,  «that  all  reservations  and  v. 
^'conditions  Jn  the  patents  or  grants  of  land  from  the  xiter 
*(  crown  of  England  or  of  Great  Britain,  under  the  for-  &otheiis. 
<<  mer  government,  are  hereby  declared  to  be  null  and 
<<  void  ;  and  that  all  lands  thereby  respectively  granted 
<<  shall  be  held  in  absolute  and  unconditional  property,  to 
<^  all  intents  and  purposes  whatsoever,  in  the  same  man- 
<<  ner  with  lands  hereafter  to  be  granted  by  the  common- 
«<  wealth,  by  virtue  of  this  act.''  And  by  a  subsequent 
section  of  the^same  act,  all  laws  requiring  the  seating 
or  possession  of  land  to  vest  tiUe,  are  expressly  repeal- 
ed. It  will  be  perceived  that  the  legislature  not  only 
gave  the  form  of  a  patent  such  as  never  had  been  issued 
before  in  that  state,  but  provided  that  an  indorsement 
should  appear  on  the  back  of  the  letters  patent,  that  the 
grantee  had  title,  no  such  endorsment  ever  having  been 
made  or  allowed  during  the  regal  government.  But 
lest  the  titles  might,  in  some  manner,  be  tinctured  with 
the  learning  of  the  feudal  law,  they  explicitly  declare 
that  the  estate  shall  be  held  in  absolute  and  uncondition- 
al property.  It  might  Jiere  be  asked,  can  any  man  say 
that  the  patent  of  the  commonwealth,  issued  in  strict  pur- 
suance of  this  act,  does  not  convey  a  fee  simile  estate, 
witliout  any  condition  being  performed  by  the  patentee  ? 
To  us  it  seems^hat  this  is  a  point  too  clear  for  doubt. 

The  attention  of  tlie  Court  is  next  called  to  the  act  of 
1786.  That  act,  in  its  title  and  context,  professes  to  be 
an  act  to  reibrm  the  method  of  proceeding  in  writs  of 
right;  4tnd  expressly  provides,  that  it  shaH  be  lawful 
for  a  person  claiming  a  fee  simple  title  to  sue  forth  the 
prcedpe  quod  reddat,  &c.  This  act  gives  the  writ  If 
the  Demandant  has  a  fee  simple  estate,  (and  the  only 
question  which  can  be  involved  is,  has  the  Demandant, 
by  these  letters  patent,  a  fee  sim^e  estate,)  a  further 
argument  is  drawn  from  the  fact  of  passing  the  act  itself. 
The  necesaity  of  this  reform  had  become  obvious  to  the. 
legislative  and  the  people  of  Virginia,  from  the  great 
and  radical  change  of  tlie  land  titles  created  by  the  act  of 
1779.  That  act  had  repealed  all  If^ws  wiiich  required 
claimers  of  land  to  settle  them ;  had  re])ealed  and  abo- 
lished- every  service  and  tenure  by  which  lands  in  that 
state  had  been  theretofore  held.  Of  course  tlie  form  of 
the  co<inti9^&cQninM»  law  was  totally  defective  ^nd  im? 
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aBBBH    pn^r ;  becaase  that  costained  not  only  the  char^  of 
V.        actual  seizin,  but  the  time  when,  and  by  what  kind   of 
KiTBR    service  ttie  lands  were  held.    The  coniiii6n  lal^  titles 
JiOTHsas.  having  ceased,  the  remedy  ceased  also ;  it  tiiea  wcti  be- 
came the  legislature  to  give  a  statutory  remedy  sailed 
to  the  statutory  and  tht^n  existing  state  of  titles ;  and 
thus  you  find  a  form  otprotdpe  and  count  giv«B^  precise- 
ly cum  spondcnt  witti  the  tide*    The  act  of  1779  abo- 
lished all  the  iieudal  tenures,  and  distpensed  w4th  admal 
possession;  and  the  old  allegations  of  possessiiyn  and  the 
kind  of  tenure,  are  omitted.  This  omission  means  somer 
thing ;  and  why  did  it  take  place  if  not  for  the  causes 
now  assigned  ?  See,  on  tiie  foregoing  points.  Cruise  m 
Rial  Estates,  i^—Co.  litLfoHoM. — Ch.  Rev.  m* 

The  form  of  the  writ  and  coimt  is  very  obvieusly  ta-^ 
ben  from  the  British  forms ;  and  is  not  only  the  act  of  a 
legislature  famed  fiir  its  wisdom  and  learning,  but  re- 
port makes  this  form  the  peculiar  work  of  a  committee 
of  the  first  lawyers  then  of  the  Virginia  bar*  To  as- 
cribe such  unmeaning  omissions  to  such  men  and  to, 
sucli  a  body,  is  wholly  inadmissible. 

But  surely,  on  common  law  principlps,  it  cannot  be 
fairly  contended  that  the  Demandant  shall  prove  actual 
possession.  The  statute  has  given  him  his  count  or 
declaratifm.  Timt  count  Virill,  it  is  believed,  be  suflScient 
for  him  after  verdict ;  and  if  a  man  proves  every  Hiing 
he  has' alleged  upon  a  good  declaration,  we  understand 
the  common  law  to  be,  that  he  shall  have  a  verdict  if 
you  require  of  the  Demandant  to  prove  more  than  his 
count  contains,  where  will  you  stop  ?  If  you  say  that  af- 
ter he  proves  and  ^^xhibits  a  fee  simple  titte,  he  shall 
also  prove  possession,  why  not  say  that  he  must  prove 
by  what  tenure  he  holds,  and  whatever  else  he  was 
bound  to.  prove  at  common  law.;  and  which  were  equd- 
ly  indispensable,  to  be  proved  tefore  this  statute?  The 
case  uf  (Uafv.  JFhUe^  1.  Mmfard,  162,  will  be  relied 
bn  to  pruve  that  the  patentee  is,  to  every  3e|[;al  piirpose» 
possessed  of  land,  in  Yii^^inia,  by  his  letters  peftent. 
Upon  this  point,  the  attention  of  the  Court  is  farthW 
called  to  the  state  of  the  cmintry  at  the  date  of  ttie  Vir- 
ginia land  law^  It  was  in  the  midst  of  a  wur  <with 
preat  Britain  ;  when  soMd  policy  required  thi^tiiaay 
of  the  grantees  whp  were  engaged  in  the  ww -(ttie  cffl-. 
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oeni  and  soUiers)  shatild  remain  in  it  daring  its  con-  grkbit 
Unnance ;  and  that  those  not  engaged  should,  to  a  cer-  r. 
teiii  extent,  be  drawn  into  its  armies.  In  fact,  this  tiTER 
very  land  oflSce  was  opened  with  the  two*fold  view  of  &otheK9. 
raising  men  and  money  to  carry  on  the  war.  It  is 
therefore  asked,  if  the  objects  of  the  legislatare  would 
not  have  heen  defeated  if  the  very  bounty  offered  for 
the  pobtic  service,  and  which  might  be  the  price  of  the 
lilood  of  the  father  to  the  children,  should  depend  upim 
sea^g  and  possessing  the  land  ?  Fqr  if  the  doctrine 
oMain,  that  actnal  possesBion  is  necessary  to  a  perfect 
title,  orto  give  a  fee  simple  estate,  it  is  incontrovertible 
(by  the  rules  of  the  common  law)  that  the  death  of  the 
grantee  before  entry,  prevents  the  estate  from  descend- 
ing ;  that  the  grantee  cannot  sell  nor  devise  a  mere 
right  of  entry  ;  und  that,  by  tlie  bare  attenypt  to  do  the 
one  or  the  other,  he  works  a  forfeiture.  See  Co.  Litt 
214ft,  im,  and  JVbjf's  Maxims^  84.  It  is  believed  that 
one  third  of  the  best  lands  in  Kentucky  arte  held  by  de- 
vise, purchase,  or  descent,  without  the  original  gran- 
tee 6v«r  having  been  possessed.  With  what  astonisment 
mil  the  Virginian  or  Kenturkian  learn,  for  \  the  first 
time,  tlie  monstrous  doctrine  that  destroys  every  estate 
of  the  kind.  Again,  with  the  exception  of  four  small 
forts  or  stations^  the  whole  territory  which  now  forms 
the  state  of  Kentucky  was,  at  the  date  of  the  law,  a 
wilderness,  in  the  possession  and  under  the  power  of 
the  Indians.  In  fact,  a  considerable  part  granted  out 
by  the  statie,  lielow  the  Tennessee,  is  yet  held,  and  may 
be  held  for  a  century,  by  the  Indians.  And  can  it  be 
supposed  that  Virginia  could  have  intended,  when  she 
invited  the  soldier  and  the  capitalist  to  embark  tiietr 
fortunes  in  the  war,  and  offered  as  a  reward  these  lands, 
to  have  imposed  tiie  necessity  of  actual  settlemofit  and 
taking  the  esplees  as  »  pre-reqoisite  to  titte?  What  are 
the  esplees  of  a  wilderness  under  the  dominion  of  the 
tomahawk  and  the  scalping  knife  ?  Are  they  the  gume 
or  the  wild  aooms  ?  If  we  be  correct  in  supposing  that 
ihe'commonwealth  vests  in  Utte  Demandant,  in  this  case^ 
a  fee  aimple  estate,  and  legally  possesses  him  of  that  es- 
tate, it  follows,  that  nothing  less  than  an  ad  verse  tpc^-^ 
session  of  thirty  years  can  bar  him  ;  and  that  twenty 
jhwrsfm  Hot  a  siifflcient  bar.  In  support  of  the  forego- 
ing observations,  see  Ch.  Revi  p.  97 — id.  p.  98,  sec.  6^^ 
4.  Rev*  Code  of  Fir.  Laws,  p.  SS — id.  p.         JVoys  Max- 
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ciBEEN    ims,  160 — Co.  IMt.  4$,  noit — Boothe^  ±±%^id*  d^^^Hdrd-* 
V.        tug's  (^KtntnckyJ  Rqforts,  ±62f  Bradford  t.  PaUerson. 
iiTEB     8$ued'8  ReportSt  SdZy  Brown  v.  Quarks — Co.  Lift.  57 — 
&0THE9S.  Fit».  JV*.  B.  506,  note — Biev.  Code,  ch.  114. 

6th.  On  the  sixth  question  proposed,  we  contend  that 
the  first  patent  conveys  the  legal  estate  in  fee;  that  the 
incipiency  of  title  was  a  matter  between  the  common- 
wealth and  the  patentee ;  and,  when  settled  with  the  com- 
monwealthy  and  the  title  made  perfect,  that  it  dovs  not 
lie  in  contest  between  the  Demandant  and  Defendant 
We  contend,  also,  ttiat,  in  a  tarial  at  law,  of  a  mere  l^al 
ngiit,  the  Defendant  cannot  set  up  an  equity  against  the 
elder  grant.  This  point  was  settled  by  the  Court  of  ap- 
peals of  Kentucky,  in  the  old  case  of  Brown  v.  Quarks, 
and  has  ever  since  been  considered  the  law  of  that  state. 

8th.  On  the  eighth  question,  we  contend  that  the  mi^ 
is  joined  upon  the  mere  right  between  the  Demandant 
and  Defendant;  and  that  the  jury  is  to  inquire  whether 
the  Demandant  hath  more  right,  &c.  or  the  Defendant, 
&c.  and  that  it  will  be  absurd  to  inquire  whether  the 
Demandant  or  some  one  else  hath  the  most  mere  right. 

9th.  On  the  ninth,  it  may  be  obsei^ved,  that  it  must  de- 
pend upon  tlie  manner  in  which  the  miu  is  joined.  If 
the  tenants  jointly  and  severally  join  the  mise  upon  the 
whole  land  claimed  by  the  Demandant  in  bis  count,  then 
a  general  finding  will  be  pro[)er.  But  if  they  severally 
plead  as  to  part,  and  disclaim  or  plead  non-tenure  as  to 
the  rest,  then  the  finding  should  be  several,  and  respond 
to  each  issue. 

lOtb.  On  the  tenth,  we  contend  that  an  entry  into  part 
in  the  name  of  the  wl^ole,  and  claiming  the  Whole,  will, 
on  common  law  authority,  sustain  the  writ  and  count 
as  to  all  claiming  under  a.  younger  and  inferior  rights 
tiiat  have  not  had  thirty  .years  adverse  possession ;  and, 
qf  course,  that  the  land  in  the  Demandant's  patent  and 
outside  of  the  close  of  the  Defendant,  belongs  to  the  De- 
mandant. 

11th.  Tiie  observations  uptm  the  itenth  question  mU 
apply  to  this  alsQ. 


1" 
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Hughes^  contrd*  greest 

The^tAquestioittlfceingtbe  fnost  important,  and  that    liter 
to  which  the  Demandant's  counsel  has  principally  direct-  &  others. 

ed  his  attention  ih' tiie  course  of  his  argument,  1  shall : 

confine  my  observations  also,  chiefly  to  that  point 

The  Virginia  act  of  assembly  of  19Ht  December,  1792, 
which  declares  that  <<  actual  possession  need  not  be  prov* 
ed  to  maintain  a  writ  of  right,"  was  passed  after  the 
separation  of  Kentucliy  from  Virginia ;  and  consequent- 
ly is  not  in  force  in  the  former  state. 

At  common  law,  a  writ  of  right  cannot  be  maintained 
without  proof  of  seizin  in  the  Demandant,  and  actual 
taking  of  esplees  within  the  time  of  limitation ;  which,  in 
^England,  is  thirty  years  on  a  man's  own  seizin,  and  fif- 
ty, on  the  seizin  of  his  ancestors ;  and  such  was  the  law 
of  Virginia  untill  the  year  1786,  when  the  act  for  reform- 
ing the  method  of  proceeding  in  writs  of  right,  was  pas- 
sed. But  this  act  merely  changed  the  mode  of  triaJ^ 
not  the  substance  of  proof.  It  did  not  dispense  with 
proof  of  tiie^ Demandant's  seizing  and,  consequently, 
tiie  law  on  that  subject  remains  the  same  as  before  tlie 
passage  of  the  act  of  1786.  Vid.  BoothCf  85,  111,  112. — 
Co.  Lilt.  281,  S93,  29*. — 2  iStound.  *5,  46. — Bac.  Mr. 
Tit  Limitation  ofJktiam^  B. — 4  Rtp.  8.  BevilTs  cascr— 
Old  laws  of  Virginia,  147. 

"'  From  the  case  of  Ksson  v.  Clarke 9  S.  Tf^iUs.  4»19,  it  ap- 
pears, that  if  the  tenant  did  not  pay  his  dcuii-mark,  and 
deny  the  beizin  of  the  Demandant,  such  seizin  was  taken 
for  confessed.  Hence  the  Defendant  was  put  to  prove 
his  title,  contrary  to  the  general  rule.  Vid.  the  case  of 
Tisson  V*  Clarke,  S  WiU.  ^±9. — id.  641. — Co.  Lit.  §  514. 
.—^Boothe,  113, — ^But  the  legislature  of  Virginia,  by  omit- 
ting to  require  the  allegation  of  seizin,  made  it  necessa- 
ry that  the  Demandant  should  prove  it.  If  it  had  been 
a;lleged,  and  not  denied,  such  proof,  on  the  part  of  the 
Demandant,  would  not  liave  been  necessary. 

Although,  according  to  the  decision  of  the  Court  of 
appeals  of  Kentucky  in  the  case  oflnnis  and  aU  r.  Craw- 
ford, (M.  S.  report)  Jthc  patent  conveys  a  fee  simple  es- 
tate, yet  the  patentee  must  so  use  it  as  not  to  lose  his  es- 
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GREBN    tale,  and  in  such  a  manner  as  U>  prevent  the  operatiQn  of 
V.        the  statute  of  limitations.    A  patentee  may  lose  his  right 
LiTKR    by  not  enteriiig  in  due  tLme ;  arnd,  .in(*sucb  case,  having 
&0TU£KS.  nothing  superior  to  a  rigl^t  of  entry ,  Jne  cannot  main- 
tain a  writ  of  right.    At  the  time  of  the  separation  of 
Kentucky  from  Virg^nia^  the  statute  &S  limitatiew  of 
Virginia  was,  verbatim,  the  same  as  the  statute  of 
S2d  of  Henry  YilL  c.  2*  on  which  it  has  been  decided, 
that  seizin  was  necessary  within  fifty  years*    Vid.  tte 
M.  S.  report  of  the  case  of  Spngs  v.  GriffUh,  decided  m 
Kentucky — also,  the  M.  S.  report  of  the  case  of  Speed 
V.  Bufordf  decided  in  the  Court  of  appeals  of  the  sayie 
state,  in  May,  1815. 

'  But  admit  that  a  patent  is  equivalent  to  livery  ia  law; 
we  contend  that  livery  in  fact  is  necessary ;  and  so  must 
tiie  case  of  White  v.  Clay  in  1.  Muitf.  162,  be  under- 
stood.    Co.  Lit.  240,  b—id.  Ill — Shep.  Touch.  209,  223. 

The  reason  of  the  law  requiring  proof  of  actual  pos- 
session,  is  obvious  :  such  proof  was  required  in  order 
to  secure  the  peaceable  occupancy  of  the  land  to  the 
rightful  proprietor.  Investiture  and  seizin  were  in- 
vented for  the  purpose  of  putting  an  end  to  litigatiom 
They  were  notorious  acts  in  the  country,  peiformed  va 
the  presence  of  the  vicinage ;  and  where  there  had  beeti 
such  actual  seizin  and  i^vestiture,  the  law,  after  the 
ri^ht  of  entry  was  gone,  gave  the  Demandant  the  writ 
of  right  to  revive  his  former  possession.  2.  BL  Com. 
311, 312,  Sliep.  Touch*  209. 

It  is  true  that,  according  to  the  old  law,  a  charter  of 
feofftnentf  without  actual  livery,  only  gave  an  estate  at 
will ;  and  the  statute  of  uses  transfers  the  possession 
in  law  to  the  use  ;  hut  no  change  wasi  made  thereby  in 
the  law  respecting  writs  of  right,  which  requires  proof 
of  actual  possession. 

With  regard  to  the  other  questions  adjourned^  the 
counsel  for  the  tenants  contended, 

As  to  the  1st.  and  2d.  points,  that  the  DenoAndant 
could  not  join,  in  the  writ  and  count,  several  tenants 
claiming  under  several  distinct,  separate  and  indepen- 
dent original  titles.;  and  that,  as  they  could  not  be 
joined,  the  Circuit  Court  had  no  jurisdiction ;  inasmacb 
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w  m  one  of  tbd  tenenfeiitd  ib  questioa  was  of  fte  valae    ^itlllir 

As  to  the  third  pointy  that  non^enitre,  no  seizin^  &c«  ItoTHEBSb 
might  be  pkaded  under  the  act  of  Virginia^  of  17S6. 

The  4th  foint  he  submitted. 

On  the  6tit  and  7tbt  he  contedded  that  the  patent  Was 
not  conclusive  evidence  in  a  writ  of  right. 

« 
On  the  8thy  he  supported  the  aiBrmatire  of  the  ques^ 

Hon. 

The  9th^  he  said  respected  matter  of  form  merely. 

As  to  the  lOthy  he  insisted^  that  when  a  man  takes 
possession^  he  takes  possession  to  the  extent  of  his 
clalkn. 

The  llthy  he  said  was  answered  by  the  observatiotv 
on  the  1st  point. 

WicKxiiTE^  in  reply f 

Contended)  that  the  Kentucky  cases  cited  by  the  te«, 
iiapt's  CQunseU  not  being  final  and  absolute^  were  not 
Authority;  that  the  Court  of  appeals  of  Kentucky  was> 
in  fact^  waiting  for  the  decision  of  this  Court,  in  these 
cases.  But  admitting  them  to  be  authority,  still  tbera 
WHS  error  in  the  finding  of  the  jury  ^  they  had  found 
a  special  verdict^  which^  by  the  common  law,  they  could 
not  do  J  they  .ought  to  hare  decided  the  mere  rights  atid 
nothing  more. 

In  the  case  of  a  grant  from  the  crown  of  the  same 
land  to  tliro  difrel*ent, persons,  if  the  last  grantee  enters 
the  former  may  maintain  trespass. 

In  Hie  case  of  Intiis  i>.  Cruibfordf^the  Courts  in  effect^ 
aaidy  tliat  the  patent  gai'e  seiatih;  because  they  da<* 
ted  the  dtssidmn  by  the  tenant^  from  the  date  of  his  ehr 
try ;  but  if  the  demandant  was  not  seized^  he  could  not 
hive  beeii  disseized. 

VOL*  vni.  M 
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etsij^v        The  Court  of  appeals  of  Virginia,  at  diflTennit  times 

V*        have  decided  diffei*ently  on  the  same  law;  but  the  Courts 

I.1TK&    of  Kentucky  have  always  decided,  that  when  the  reason 

jfc^Ttf  EK9.  of  the  English  law  ceased  in  consequence  of  the,different 

:■  .r  ,    .  I...  circumstances  of  the  country.«  tlie  law  itself  ceased. 

Fridat/f  March  iith.    Present....Jill  the  Judges, 

Stobt,  J.  delivered  the  opinion  of  the  Court  as 
follows^ 

This  is  a  writ  of  right  brought  by  the  Demandant 
against  the  tenants,  to  recover  seizin  of  a  large  tract  of 
land  set  forth  in  the  count.  At  the  trial  in  the  Cii*coit 
Court  for  Rentuck/  district,  several  questions  a^se 
upon  which  the  Court  wei'e  divided ;  and  these  ques- 
tions are  now  certified  for  the  opinion  of  this  Court. 

As  to  tlie  first  question,  we  are  satisfied  that  the  Cir- 
cuit Court  hs^d  jurisdiction  of  'the  cause.  Taking  the 
11th  and  20th  sections  of  the  judicial  act  o(i7S9,  ch.  20, 
in  connexion,  it  is  clear  that  the  jurisdiction  attaches 
where  the  property  deifianded  exceecis  g  BOO  m  value  ; 
,  and  if,  upon  the  trial,  the  Demandant  recover  less,  he 
is  not  allowed  his  costs ;  but^  at  the  discretion  of  the 
Ct>art,  may  be  adjudged  to  pay  costs. 

As  to  the  second  question,  we  are  of  opinion  that, 
at  common  law,  a  writ  of  right  will  not  lie,  except 
against  the  tenant  of  the  freehold  demanded. '  If  there 
are  several  tenants  claiming  several  parcels  of  land  by 
d:stinct  titles,  they  cannot  lawfully  be  joined  in  one 
writ ;  and  if  they  are,  they  may  plead  in  abatement  of 
the  writ.  H  the  Demandant  demands  against  any  te- 
,  nant  more  land  than  he  holds,  he  may  plead  nontenure 

as  to  the  parcel  not  holden ;  and  this  plest,  by  the  an- 
cient common  law,  would  have  abated  the'  ^rhole  writ^ 
But  the  statute  25,  Edw.  3,  ch.  6^  which  may  be  con- 
sidered as  a  part^  of  our  common  law,  having  been  in 
force  at  the  emigration  of  our  .ancestors,  cured  the  de^ 
feet,  and  declared  that  the  writ  should  abate  only  as  to 
the  parcel  whereof  non^tennre  was  pleaded,  and  adnout- 
ted  or  proved.  In  fact  the  act  of  Virginia  of  1792,  cfc^ 
125,  which  is  in  force  in  Kentucky,  enacts  substantiaBf 
the  same  provision  as  the  statute  of  Edward. 
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Bat  it  is  supposed^  in  at gumetit,  that  the  act  of  Ken*    emBBir 
tacky,  to  amend  proceedings  in  chanceiy  and  common        v. 
iaW5  which  proTides  that  if  the  Plaintiff  at  law  shaUl     xiteh  ' 
prove  part  of  his  demand. or  claim  set  up  in  bis  declara-  &oth£B8; 
tion,  he  shall  not  be  non-suited«  btit  shall  have  judgment       , 
for  what  he  proves,  entitles  the  Demandant  in  ttiis  case 

to  join  parf  ies  who  hold  in  severalty  by  distinct  titles. 

»    ■         I 

To  this  doctrine  the  Court  cannot  accede.  At  com- 
mon  law,  in  many  instances,  if  the  party  demanded  in 
bis  writ  more  than  he  proved  was  his  right,  he  lost  his 
action  by  the  falsity  of  his  writ.  It  was  to  cure  this  an- 
cient e\il  that  the  act  of  Kentucky  was  made.  It  enables 
the  party  to  recover,  although  he  should  prove  only  part 
of  the  claim  in  his  declaration.  But  it  does  not  tend  to 
enable  him  to  join  parties  in  an  action,  who  could  not 
be  joined  at  the  common  law.  It  could  no  more  entitle 
a  Demandant  in  a  real  action  to  recover  against  several 
'  tenants  claiming  by  distinct  and  separate  titles,  than  it 
could  entitle  a  Plaintiff  to  maintain  a  joint  action  of  as- 
sumpsit, where  the  contracts  were  several  and  indepen- 
dent. Infinite  inconvenience  an^  mischief  would  result 
from  such  a  construction  i  and  we  should  not  incline,  to 
adopt  it,  unless  it  were  unavoidable. 

As  to  the  third  question.  It  if;  clear,  at  the  commoA 
law,  that  non-tenure,  joint-teikure,  sole-tenufe  and  seve- 
ral-tenure, were  good  pleas  in  abatement  to  a  writ  of 
right.  But  they  could  only  be  pleaded  in  abatement; 
for  the  tenant,  by  joining  the  mise,  or  pleading  in  bar, 
.admitted  himself  tenant  of  the  freehold.  Such  pleading 
in  bar  was  an  admission  that  he  had  a  capacity  to  de- 
fend the  suit ;  and  he  was.  estopped,  by  liis  ow/i  act^ 
from  denying  It.  The  act  of  Virginia  of  1786,  ch.  27, 
reforming  the  proceedings  en  writs  of  right,  was  iiot  in- 
tended to  vary  the  rights  or  legal  predicament  of  the 
pat'ties.  It  did  not,  therefore,  intend  to  change  the  na- 
ture and  effect  of  the  pleadings ;  and,  notwithstanding 
that  act,  the  tenant  shall  still  have  the  full  benefit  of  the 
ordinary  pleas  in  abatement.  It  is  true  that  the  act 
provides  that  the  tenant;  at  the  trial,  may,  on  thcgener* 
aHssue,  give  in  evidence  any  matter  which  might  have 
been  specially  pleaded.  But  this  provision  is  manifest- 
ly confined  to  matters  in  bar..  It  would  Ije  absurd  to 
suppose  that  the  le^iBlftture  meant  to  ^ive  to  a  mere 
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mmam    excq)tion  in  abatement  the  full  effect  of  a  perfect  bar 

V.        on  the  merits  ;  which  would  lie  the  case  if  sach  an  ex- 

UTSB    ception  would  authorise  a  verdict  for  the  tenant  on  i^- 

AoTHBBs*  sue  joined  on  the  mere  right    The  time  and  manner 

■V     ■  of  filing  the  pleadings  must  of  course,  be  left  to  the 

established  prsictice  and  rules  in  the  Circuit  Court 

As  to  the  fourth  point,  we  are  of  opinion  that  under 
the  act  of  Yirginia  of  17M,  the  tenant  may,  at  bis  election, 
plead  any  special  matt<^r  in  bar,  in  a  writ  of  right,  or 
give  it  in  evidence  on  the  raise  joined.  The  act  is  not 
deemed  compulsive  but  cumulative. 

The  fifth  question  is  thai  which  bas  been  deemed  most 
important ;  and  to  this  the  counsel  on  each  side  have  di- 
rected their  efforts  with  great  ability. 

It  is  cloar,  by  the  whole  amount  of  authority,  thatactual 
seizin^  or  seizin  in  deed,  is,  at  the  common  law,  neces- 
sary to  maintain  a  writ  of  right  Kor  is  this  peculiar 
to  actions  on  the  mere  right.  It  equally  applies  to  writs 
of  entry  j  and  the  lan^agc  of  the  count  in  both  cases, 
is,  tliat  tlie  Demandant  or  kis  ancestor,  was,  within  the 
tim'  of  limitation,  seized  in  his  demesne  as  of  fee,  &g. 
taking  the  esplees,  &c.  It  is  highly  probable  that  the 
'  foundation  ofthis  rule  was  laid  in  the  earliest  rudiments 

of  titles  at  the  common  law.  It  1^  well  {^nown  that  in 
ancient  times,  no  deed  or  charter  was  necessary  to  con- 
vey a  fee  simple.  The  title,  the  full  and  perfect  domi^ 
nion,  was  conveyed  by  a  mere  livery  of  seizin  in  the 
presence  of  the  vkinage.  It  was  the  notoriety  of  this 
ceremony,  performed  in  the  presence  of  his  peers,  that 
'  gave  the  tenant  his  feudal  investiture  of  the  inheritance. 
Deeds  and  charters  of  feoff*ment  were  of  a  later  age ; 
and  were  held  not  to  convey  the  estate  itself,  but  only 
to  evidence  the  nature  of  the  c6nveyance.  The  solemn 
act  of  livery  of  seizin  was  absolutely  necessary  to  pro- 
duce a  perfrpt  title,  or  as  Fleta  calls  it,  juris  tt  seu 
Hnce  cd^juiictio.  But,  whatever  may  be  its  origin^  the 
rule  aj9  to  the  actaai  seizin  has  long  since  becon^e  an 
inflexible  doctrine  of  the  common  law. 

It  has  been  argued,  that  ttte  act  of  Virginia,  of  17S6, 
jck.  ^,  meant  in  this  reject  to  change  the  doctrine  of 
the  CQinmon  law,  beeaoee  that  act  has  given  the  fbm  of 
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the  ooant  in  a  writ  of  Mght,  and  omits  any  allegation  of    grbsit 
seizin  and  taking  ^splees.    There  is  certainly  some        v* 
coantienance  in  the  act  for  the  argument.    But,  pn  ma-     xitcr 
tHfe  consideration,  we  are  of  opinion  that  it  rannot  pre*  &otu£Rs« 

vaiL    The  form  of  joining  the  mise  in  a  writ  .of  right,  «— 

is  also  given  in  the  same  act|  and  that  form  includes  the 
same  inquiry,  viz :  «<  which  hath  the  greater  rigtit,'' 
as  the  forms  at  common  law.    It  would  seem  to  follow 
that  the  legislature  did  not  metkn  to  change  the  natufc 
of  the  facts  which  wei^e  to  be  inquired  into,  but  only  to 
provide  a  more  summary  mode  of  proceeding.    I'be 
clause  in  the  same  act  allowing  any  special  matter  to  be 
given  in  evidence  on  the  mise  joined,  may  also  be  called 
in  aid  of  this  constructii.m.    That  clause  certainly  shews 
that  it  was  not  intended  to  relieve  the  Demandant  fi*om 
Die  effect  of  any  existing  bar  5  and  want  of  seizin  was, 
at  the  common  law,  a  fatal  bar.    The  statute  of  limita- 
tions of  Virginia,  of  19th  December,  1792,  ch.  77,  which, 
as  to  this  point,  is  a  revival  of  the  old  statute,  limits  a 
writ  of  right  upon  ancestral  seizin^  to  ^0  yearo,  and 
upon  the  Demandant's  own  seizin,  to  SO  years  next 
before  the  teste  of  the  writ.    It  is  therefore  incumbent 
<m  tlie  Demandant  to  prove  a  seizin  within  the  time  of      ^ 
limitation;  otherwise  he  is  without  remedy  ;  and  if  so,, 
it  must  be  involved  in  the  issue  joined  on  the  mere  right. 
We  are  therefore*  of  opinion,  that  tlie  act  of  1786  did 
not  mean  to  change  the  nature  of  the  inquiry  as  to  the 
titles  of  the  parties,  but  merely  to  remedy  some  of  the 
inconveniences  in  the  modes  of  pixiilreeding* 

If,  then,  an  actual  seizin  orseizin  in  deed,  be  necessary 
to  be  proved,  it  becomes  material  to  enquire  whiat'consti- 
tutes  such  a  seizin.  It  has  been  supposed,  in  argument,  ' 
that  an  actual  entry  under  title,  and  perception  of  esplees 
were  necessary  to  be  proved  in  order  to  shew  an  actual 
seizin.  But  this  is  far  from  beinf;  true,  even  at  the  common 
law.  There  ai*e  cases  in  which  there  is  a  constructive^ 
seizin  in  deed,  which  is  sufficient  for  ail  the  purposes  of 
action  in  legal  intendment.  In  Hargrave's  note,  3  Co. 
Litt.  ^,  a,  it  is  said,  that  an  entry  is  not  always  neces- 
sary to  give  a  seizin  in  deed ;  for  if  the  land  be  in  lease 
for  years,  curtesy  may  be  without  entry  or  even  receipt 
of  rent.  The  same  is  the  doctrine  as  to  seizin  in  a  case 
b(  possessiofrtUris.  So  if  a  grantee  or  heir  of  several 
parcds  of  Jand  in  the  same  coiinty  enter  into  on^  par- 
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f^BEVir  eel  in  the  naioe  of  the  wh<))e»  where  there  is  no  conflict- 
T.  ing  poascssiim^  the  la^v  adjudj^  him  in  the  actual  seiz- 
liiTJBB  in  of  the  whole.  lAttm  s*  417*  4i8.~-In  like  manner, 
&0THBR8.  if  a  man  have  a  title  of  entry*  into  landst  hut  dare  not 
enter  foi;  fear  of  bodily  barm>  and  he  approach  as  near 
the  land  as  he  dare,  and  claim  t^e  land  as  his  own»  he 
huth  presently^  by  such  claimK  a  possession  and  seizin 
in  the  lands»  as  well  as  if  he  had  entered  in  deed.  Litt* 
s.  419.  And  living  within  the  view  of  the  land  will,  under 
circumstances,  give  the  feofieea  seizin  in  deed  as  effec- 
tually as  an  actual  entry.  There  are,  therefore,  ca^s  in 
which  the  law  gives  ^the  party  a  constructive  seizin  in 
deed.  They  are  founded  upon  this  plain  reason,  that 
eitlier  the  claim  is  made  sufficiently  notorious  by  an  ac- 
tual entry  into  part,  of  which  the  vicinage  can  take  no- 
lice,  or  the  party,  has  done  all  that,  under  );he  circum- 
stances of  the  case*  he  was  bound  to  do.  £ex  non  cogit 
sen  ad  vana  out  impossibUia.  The  same  is  the  result 
of  conveyances  deriving  theic  effect  under  the  statute  of 
uses ;  for  there,  without  actual  entry  or  livery  of  seizin, 
the  bai'gainee  has  a  complete  seizin  in  deed.  Com.  Dig. 
iwes,  [/?.  1.]  [/.] — Cro.  Eli%.  46. — 1  Cruise  Dig.  12. — 
Shep.  Touch.  22S,  ^c.  Harg.  Co.  lilt.  271,  nott.  And  the 
^  Kentucky  act  respecting  conveyances,  which  is,  in  sub- 
stance,  like  tlie  statute  of  uses,  gives  to  private  deeds 
tiie  same  legal  effect. 

It  has,  however,  been  supposed,  in  argument,  that  not 
only  an  actual  seizin  or  complete  investiture  nf  the  land, 
hut  also  a  perception  of  tlie  promts,  or,  as  it  is  technical- 
ly called,  a  taking  of  the  esplees,  is  absolutely  necessary 
N  to  su])port  a  writ  of  right.  It  cannot,  however,  be  ad- 
.  ^  mitted  that  the  taking  of  the  esplees  is  a  traverseable 
averment  in  the  count.  It  is  but  evidence  of  the  seiz- 
in; and  tlie  seizin  in  deed  once  established,  either  by  a 
pedis  positiOf  or  by  construction  of  law,  the  taking  of  the 
esplees  is  a  necessary  inference  of  law.  If,  therefore,  a 
.  seizin  be  established,  although  the  lands  be  leased 
for  a  term  of  years,  and  thereby  the  profits  belong  to  the 
tenant,  still  the  legal  intendment  is  that  the  esplees  fol- 
low the  s(Mzin.  And  so  it  would  be  although  a  mere 
trespasser,  without  claimin.dc  title,  should  actually  take 
the  profits  during  the  time  of  the  seizin  alleged  and  pror* 
ed.  And,  indeed,  of  certain  real  property,  as  a  barren 
rock,  a  complete  seizin  may  exist  without  the  existence, 
of  esplees. 
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Theresidt  of  this  reasotiing  is^  that  wherever  there    gbehu 
exists  the  union  of  title  and  seizin  in  deedy  either  by  ac-        v. 
taal  entry  and  livery  of  seizin,  or  by  intendment  of  law,     xitbr 
as  by  conveyances  under  the  statute  of  uses,  or  in  the  Mothers 
other  instances  which  have  been  before  stated,  there  the      .  >— ^ 
esplees  are  knit  to  the  title,  so  as  to  enable  the  party  to 
maintain  a  writ  of  right*    And  it  will  be  found  extreme- 
ly difficult  to  maintain  that  a  deed,  which,  by  the  lex  to* 
ee,  conveys  a  perfect  title  to  waste  and  vacant  lantds, 
wlthoutfurther  ceremorj,  will  not  yet  enable  the  grantee 
to  support  that  title  by  giving  him^the  highest  remedy  apr 
plicable  to  it,  without  an  actual  entry* 

Let  us  consider 'how  far  a  perfect  title  to  waste  and 
vacant  lands  can  be  considered  as  having  passed  by  a 
patent  under  the-land  law  of  Yirginia  of  1779,  ch.  13. 
It  is  argued  that  such  a  patent  conveys  only  a  right  or 
title  of  entry,  which,  until  consummated  by  actual  posses- 
sion, gives  the  patentee  no  actual  investiture  or  seizin  of 
the  land:  and  if'is  likened  to  the  case  of  a  pat^t  from  - 
the  crown;  Some  countenance  is  lent  by  authority  to 
this  positiouyso  far  as  respects  patents  from  the  ci*own  } 
but  a  careful  examination  will  be  found  by  no  means  t() 
establish  its  correctness.  No  livery  of  seizin  is  neces- 
sary to  perfect  a  title  by  letters  patent.  The  grantee, 
in  such  case,  taked  by  matter  of  i*ecord  $  and  the  law 
deems  the  grant  of  record  of  equal  notoriety^  with  an  ac- 
tual tradition  of  the  land  in  the  view  of  the  vicinage. 
The  conti-ary  is  the  fact,  as  to  feoffments.  The  deed 
is  inoperative  without  livery  of  seizin;  This  difference 
alone  would  seem  to  carry  a  pretty  strong  implication^  ^ 

that  actual  seizin  passed  by  operation  of  law,  on  a  pa- 
tent from  the  crown  ;  for  it  is  the  union  of  a  right  and 
seizin  that  constitutes ,  a  perfect  title;  and  when  once 
the  law  has  declared  a  title  perfect,  it  must  include  eve- 
ry thing  necessary  to  produce  that  effect.  Accordinprly 
we  find  it  expressly  held  in  Barwtck^s  case,  5  Co.  94*, 
that  letters  patent  under  the  great  seal  do  amount  to  a 
livery  in  lav:*  What  is  a  livery  in  law,  but  such  an  act 
as  in  legal  contemplation,  amountsto  a,  delivery  of  seizin? 
If,  for  instance,  a  feoffment  include  divers  parcels  of 
land  in  the  same  eaunty,  livery  of  seizin  of  one  parcel, 
in  the  name  of  the  whole,  is  livery  of  all  not  in  an  ad- 
verse seizin.  This,  therefore,  as  to  all  the  parcels 
except  that  whereof  livery  is  actually  made,  is  but  a  liv- 
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ORBSN    ery  in  law ;  and  yet  to  aH  intents  and  ptirpdses  H  is  9» 
V.        effectual  as  livery  in  deed.    And  it  was  upon  the  footing 
itiTEB    of  this  doctrine  that^  in  Banioiel^$  case,  the  coart  beld^ 
IcoTHEBS.  that  the  conveyance  of  a  freehold  by  letters  patent  to 
commence  infiUvrOf  was  void  as  much  as  if  the  convers- 
ance had  been  by  feoffment  |  because  in  tieiiber  case 
could  there  be  a  present  livery  of  the  future  freehold  es^ 
tate.    The  livery  must  operate  at  the  time  Vrhm  it  ik 
made,  or  not  at  alL    It  is  not  therefore  admitted  by  tbts. 
Court,  that  letters  patent;  of  th<|  crown  do  not  Convey  a 
perfect  title,  wbert^  tiiere  is  no  interfering  possession. 

But  even  admitting  it  were  otherwise,  still  we  think  a 
t>atent  under  the  land  law  of  Virginia  must  be  consider- 
ed as  a  statute  grant,  which  is  to  have  s^U  the  legal  et 
fects  .attached  to  it,  which  the  legislature  intendc»d.  It 
cannot  be  doubted  that  the  legislature  w^re  competent 
to  give  their  patentee^  a  perfect  titl^  and  possessipn  witb- 
out  actual  entry.  Have  they  so  done  ?  We  think  that  it  fa 
impossible,  looking  to  the  language  of  their  acts$  or  the 
state  of  the  country,  to  doubt  that  the  whole  legal  estaitie 
and  seizin  of  the  commonwealth  in  the  lands,  passed  ,t6 
the  patentee,  upon  the  issuing  of  his  patent,  in  as  full  an 
extent  and  beneficial  a  manner,  (subject  only  to  the 
rights  of  the  commonwealth,)  as  thecommonwetdth  itself 
held  them.  At  the  time  of  tlie  passing  of  the  act  ot  i779» 
Kentucky  was  a  wilderness.  It  was  the  haunt  of  sava^ 
ges  and  beasts  of  prey.  Actual  entry  or  possession  was 
impracticable ;  and^  if  practicable,  it  could  answer  nO 
benefidal  purpose.  It  could  create  no  notoriety;  it 
could  be  evidence  to  no  vicinage  of  a  change  of  the  pro^ 
perty.  An  entry  therefore  would  have  been  a  vain  and 
useless  and  perilous  act :  and  if  there  ever  was  a  case 
in  which  the  maxim  would  apfdy  that  the  law  does  not 
oblige  to  vain  or  impossible  things,  we  think  it  is  such  a 
one  as  the  present.  There  is  no  pretence  tliatthe  legis* 
Iatui*e  have  expressly  made  an  entr^  a  pre  requisite  to 
the  completion  of  the  title.  Such  a  pre-requisite^  if 
it  exist  at  all,  must  arise  from  mere  tmpltcation  only, 
and  under  circumstances  which  would  render  it  nugato^ 
ry  or  absurd.  We  do  not.  thew'fore,  feel  at  liberty  to  in^ 
sert  in  the  operation  of  the  grant  a  limitation  whick 
Mie  law  has  not .  of  itself  interposed. 
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And  this  leads  us  to  say*  that  even  if,  at  common  law^    greAit 
hn  actual  pedis  positio,  followed  up  by  an  actual  percep         r. 
tion  of  the  profits,  were  unnecessary  to  maintain  a  w«  it     liter 
of  rights  which  we  do  not  admit,  the  doctrine  would  be  &  others 
inapplicable  to  the  waste  and  vacant  lands  of  our  coun-  ■■'  — 

try.     The  common  law  itself  in  many  cases  dis|)enscs 
with  such  a  rule :  and  the  reason  of  the  rule  itself  ceases 
when  applied  to  a  mere  wilderness.      The  object  of 
the  law  in  requiring  a(  tual  seizin,  was  to  evince  notori- 
ety of  .title  to  the  neighborhood,  and  the  consequent  bur- 
thens of  feudal  duties.    In  the  simplicity   of  ancient 
times  there  were  no  means  of  ascertaining  titles  but  by  the 
visible  seizin ;  and,  indeed,  there  was  no  other  mode,  be- 
tween subjects,  of  passing  title,  but  livery  of  the  land  itself 
by  the  symbolical  delivery  of  turf  and  twig.    The  mo- 
ment that  a  tenant  was  thus  seiz' d,  l>e  had  a  (perfect  in- 
Testituise ;  and,  if  ousted,  could  maintain  his  action  in  the 
realty,  although  he  had  not  been  long  enough  in  posses- 
sion even  to  touch  the  esple^s.    The  very  object  of  the 
rule,  therefore,  was  notoriety^  to  prevent  frauds  upon  the 
land  and  upon  the  other  tenants.-   But  in  a  mere  uncul- 
tivated country,  in  wild  and  impenetrable  woods,  in  the 
sullen  and  solitary  haunts  of  beasts  of  prey,  what  notori- 
ety could  an  entry,  a  gathering  of  a  twig  or  an  acorn, 
convey  to  civilized  man  at  the  distance  of  hundreds  of    . 
miles  1  Tlie  reason  of  the  rule  could  not  apply  to  such  a 
state  of  things ;  and  cessante  ratione,  cessat  ipsa  lex.  We 
are  entirely  satisfied  that  a  conveyance  of  wild  or  va- 
cant lands  gives  a  constructive  seizin  thereof,  in  deed, 
to  the  grantee,  it  attaches  to  him  all  the  legal  remedies 
incident  to  the  estate.     Afortiorif  this  principle  applies 
to  a  patent ;  since,  at  the  common  law,  it  imports  a  liv- 
ery in  law.    Upon  any  other  construction,  infinite  mis- 
chiefs would  result.    Titles  by  descent  and  devise^  and 
purchase,  where  the  parties  fron^  whom  the  title  was  de- 
rived was  never  in  actual  seizin,  would,  upon  principles 
of  the  common  law,  be  utterly  lost. 

As  to  .the  sixth  question.  We  are  of  opinion  that  in 
Kentucky,  a  patent  is  the  completion  of  the  legal  title  of 
the  parties;  and  it  is  the  legal  .title  only  that  can  come 
in  controversy  in  a  writ  of  right.  The  previous  stages* 
of  title  are  merely  equitable,  which  a  Court  of  chancery 
may  inforce,  but  a  Court  of  common  law  will  not  enter-  * 
tain.  In  this  opinion^  we  adopt  the  principles  whfch  the 
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dRKl£!^    Courts  of  Kentucky  hkr^  been  trnderstodd  iDnifi^irilsty  to 
T.       sanction.    And  this  opinion  is  alto  an  answeb  to  t  he 
iltBti    seventh  question. 

~..^^  As  to  the  eighth  qtiestioil.  Wt  are  of  opinion  thAt  a 
better  subsisting  adverse  title  in  k  tbird  person^  la  no  de- 
fence in  a  writ  of  right  That  writ  brings  f  i^td  contro- 
reray  only  the  mere  rights  of  the  parties  to  the  snit^ 

As  to  the  ninth  question.  W^  have  aAreaily  expHsss- 
ed  our  opinion  that  tenants  daimifig  different  pai*cels  of 
land  by  distinct  titles  cannot  be  joined  ih  il  i)^t  of  right. 
If,  however,  they  omit  to  plead  in  abatemelit  and  j(An 
flie  mise,  it  i9  an  admission  that  they  an^  joint  tenants  of 
the  whole  ;•  and  tik  verdict,  if  f6r  the  Demandant  for  any^ 
parcel  of  the  land,  nray  be  geheral,  that  he  hath  more 
mere  riglit  to  htdd  the  same  than  the  tenants  }  and  if 
of  any  parcel  for  the  tenants,  Vhtd  they  )iave  more  m^eT^ 
right  to  hfrid  the  same  than  the  Demandant 

As  to  the  tenth  question.  TFie  gefk^ral  reih  is,  that  if 
a  man  enter  into  lands,  having  title,  his  seisin  fs  not 
bounded  by  his  actual  occupancy,  but  is  held  to  be  co- 
extensive with  his  title.  But  if  a  man  ent^  without,  ti- 
tle, his  seizin  is  confined  to  his  poss^simi  by  iMtes  and 
bounds.  In  the  case  put  by  the  CouM:  betow^  tlie  first 
patentee  had  the  better  legd  fitle  ;  and  his  Bcizin  pi^ 
sently,  by  virtue  of  his  patent,  gave  Wdi  the  best  takers 
right  to  the  whole  land,  upon  the  principles  which  We 
have  already  stated,  dfortiorif  he  niusft  have  Ifte  befi^ 
mere  right  to  the  land  not  included  in  the  actual  close  of 
the  second  patentee.  *For,  by  construction  of  law,  he 
has  the  eldt'st  seizin  as  well  as  the  eldest  patenlt. 

As  to  tht^  eleventh  point.  We  are  of  opinion,  ft^t  if  a 
manthaving  title  to  land  enter  into  a  part  in  the  naWifeoirthe 
wh  le,  he  is,  uponcommon  law  principle^,  adjudj^  In  seiz- 
in of  the  whole,  notwithstanding  an  adverse  seizin  thereof* 
But  if  the  land  be  hi  seizin  of  several  teliants  clhtmiBg  ^- 
ferent  parcels  thereof  In  severalty,  an  entry  into  the  pfcdv 
eel  held  by  one  tenant  will  not  give  seizin  %o  'the  'plincda 
held  by  the  other  tenants  ;  but  ther^  iuu^t  be  ,«h  entry 
f  hto  each.  Cte.  lAU.  ^h%  hp  By  parity  of  reason,  an  enCrjr 
into  a  parcel  which  is  vacant,  will  not  give  seit^in  of  a  par- 
cel which  is  in  an  adverse  seizin.  But  an  entry  Intotlffe 
last  parcel,  in  the  name  of  the  whole>  will  enure  as  all  ^h- 
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tryi^t^  th»  TaeaDtpaf*^eL  It  does  not  appear,  in  the  ques-    gbken 
Uqn  put  by  th^  Cq^^  below,  into  ii^I^ch  parcel  the  entry        v. 
k  aapposf^  to  l^e  m^^^.  liter 

.     &t]»TH£Ba* 

Such  are  the  iinanimpM^  opiniofis  of  this  Courts  which  ^^^.,...~ 
are  to  be  ceiAi^ed  to  the  Circuit  Court  of  Kentucky. 


CARTERfS  HEIRS  isi^^ 

^*  Feb.         19th. 

aUTTING  AND  WIFE. 
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THIS  was  «n  a,ppeal  (ma  the  Circuit  Court  fur  An  appeal  lies 
:tlie  district  of  ColumMft.  ,  £«2ihe*^:S.' 

tence    of  the 

E.  I.  I^B,  for  the  Jlppellatifs.  «*!'  ^ 

ot*  Columbia 

TaTI.OB>  Jbr  the  Jippefk^S.  affirming  the 

•^  "^  senteoceofthe 

Orphan's 

March  lltii....ST0BT>  J.  delivered  the  opinion  of  the  conrtof  Aiex- 
Court  as  follows :  '  tl^^ST^! 

ed  a  petition 

The  Appellants,  who  ape  heirs  at  l^w  of  SaMy  Carter  ^^^^^^"^ 
deceased,  petitioned  the  Orpban'9  Court  of  the  county  win.  ^  °  ^ 
of  Aiexandrja  to  i^yoke  and  repeal  the  probate  of  a 
will  of  the  »»id  S^Uy  Carj^r  prQciired  by  the  respon- 
dents, upon  the  groqind  that  the^  said  will  was  admitted 
to  probate  withoui:  notice  to  ^the  Appellants,  and  that 
the  s^pQsed  testatrix  was  an  inhabitant  of  and  resident 
In  Yirginifi  at  the  time  of  her  death,  and  left  no  asi^ts 
real  ojt*  personal  or  debts  in  the  cpunity  of  Alesandria. 
Hie  Orphan^s  Court,  witliont  issuing  a  summons  to  the 
respofJ^ents,  dismissed  the  petition,  and  upon  an  ap- 
fe^  ttiis  dismissal  was  con^vmA  by  the  Circuit  Court 
of  the  disti^c^  of  Columbia. 

Two  t(|ti|ectiuns  hav^e  been  taken  to  the  sustaining  of 
the  appeal  to  this  Court—*.  That  by  the  act  «f  cour 
grem  f^(  %nh  Fibrmry,  isoi,  c*.  86,  $.  ±2,  froi.  5,  p. 
%7%J  it  is  enacted  that  on  appeals  from  the  Orphan's    ^ 
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cabtbr'b  Court  to  the  Circuit  Court,  the  latter  '<^  shall  therein 
H£iRs     have  all  the  powers  of  the  chaucelhtF'  of  the  state  of 
T.        Maryland ;-  aud  by  the  laws  of  Blaryland  the  decree 
currnrG  of  the  chancellor  in  a  like  case  would  be  final.   2.  That 
&  w|PE*    the  decree  of  dismissal  is  not  any  final  judgment,  order, 
< —  or  decree  of  the  Circait  Coart  wherein  the  matter  in 

dispute,  exclusive  of  costs,  exceeds  one  hundred  dol- 
lars. 

The  majority  of  the  Court  cannot  yield  assent  to  the 
validity  of  either  of  these  objections.     As  to  the  first, 
we  ai*e  of  opinion  that  the  conclusiveness  of  its  sentence 
forms  no  part  of  the  essence  of  the  powers  of  the  Court 
Its  powers  to  act  are  as  ample,  independent  of  their 
final  quality,  as  with  it    Besides  the  act  of  February 
127, 1001,  §  8,  (vol.  5,  p.  270)  has  expressly  allowed 
an  appeal  from  <^aU  final  judgments,  orders  and  de^ 
crees  of  the  Circuit  Courts*'  where  the  matter  in  dis- 
pute exceeds  the  limited  value,  and  there  is  nothing  in 
the  context  to  narrow  the  ordinary  import  of  the  lan- 
guage.   We  cannot  admit  that  construction  to  be  a 
sound  one,  which  seeks  by  remote  inferences  to  with- 
draw a  case  from  the  general  provisions  of  a  statute, 
which  is  clearly  within  its  words  and  perfectly  consis- 
tent with  its  intent    The  case  of  Foung  t.  the  Bank  of 
•Alexandria  f  4  Crandh  384<,  is,  in  our  judgment,  decisive 
against  this  objection. 

As  to  the  second  objection,  it  is  conceded  by  both 
parties  that  the  estate  devised'to  the  respondent,  Sally 
C.  Cutting,  is  worth  several  thousand  dollars.   If,  then, 
the  probate  of  the  will  had  any  legal  operation  and  was 
not  merely  void,  the  controversy  sis  to  the.  validity  of 
that  probate  was  a  matter  in  dispute  equal  to  the  value 
of  the  estate  devised  away  from  the  heirs.    It  cannot- 
he  doubted  that  the  Orphan's  Court  had  jurisdiction  to 
allow  probate  of  wills  made  by  persons  in  foreign  states ; 
and  that  probate,  once  allowed,  operated  as  a  sentence 
affirming  the  validity  of  such  wills  between  the  parties 
so  far  as  the  lex  loci  could  give  them  operation.  It  is  un- 
derstood that  a  will  i-egularly  proved  in  another  state 
in  strict  conformity  with  the  laws  of  that  state,  acquires, 
if  it  possesa  the  other  legal  requisites,  a  binding  effica- 
cy in  Yirginia,  so  that  it  may  be  admitted  to  record 
jthere.    The  estate  devised  is  understood  to  be  situated 
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in  Yir^nia,  and  the  title  of  the  heirs  thereto  would  con-  cabt£R*s 
seqaently  he  affected  by  the  probate  in  this  district,     hsibs 
The  probate  then  not  being  merely  void,  but  aflecting        t. 
the,  title  to  lands  exceeding  one  hundred  dollars  in  va-  cutting 
lue  is  a  matter  in  controversy  beyond  that  value  within    &  wife. 
the  purview  of  the  act  of  1801.  ■   ■ 

The  decree  of  the  Circuit  Court  dismissing  the  pcti* 
tion  is  reversed^  and  the  cause  is  to  be  remanded  to 
that  Court  with  directions  to  proceed  to  a  heaiing  upon 
the  merits. 


THE  VENUS,  Rae,  masteb. 


APPEAL  from  the  sentence  of  the  Circuit  Court  ,^^^^.  \     .. 
for  the  district  of  Massachusetts.  ^  the  United^ 

States  estii- 

The  following  were  the  facts  of  the  case,  as  stated  by  Sun  a  fo- 
Washington,  J.  in  delivering  the  opinion  of  the  Court,  reign  eountiy 

between  which 

This  is  the  case  of  a  vessel  which  sailed  from  Great  sutes  hostiU- 
Britain,  with  a  cargo  belonging  to  the  respective  Clai-^««  ?||^«»^a"*» 
mants,  as  was  contended,  before  the  declaration  of  war  plj^crtj'ihlp^ 
by  the  United  States  against  Great  Britain  was  orpedbyiuch 
could  hare  been  known  by  the  shippers.     She  sailed  ^I5i)^"e<^^^ 
from  Liverpool  on  the  4.th  of  July,  1812,  under  a  Bri- the  war,  ami 
tish  license,  for  the  port  of  New  York,  and  was  cap-  ^^^^pi^aii 
tured  on  the  6th  of  August,  1812,  by  the  American  craizeraker 
privateer  Dolphin,  and  sent  into  the  district  of  \f  assa-  the  declaration 
chusetts,  where  the  vessel  and  cairgo  were  libelled  in  ^^ulmned  as 
the  District  Court.  lawful  prize. 

Upon  a  ship- 
_,,  _,  _  «,...,  ^  ment  of  goods 

The  ship,  100  casks  of  white  lead,  160  crates  of  to  be  sold,  on 
earthen  ware,  36  cases,  and  S  casks  of  copper,  9  pieces  JJ^*"!j^*"^""^ 
of  cotton  bagging,  and  a  quantity  of  coal,  were  claimed  dgnee  fiTSiip: 
by  Lenox  and  Maitland.        -•  pe*%,  or  of  ibe 

latter  alone  at 
the  option    of 

198  packages  of  merchandize  and  25  pieces  of  cotton  the  c(msigner, 
bagging  were  claimed  by  Jonathan  Amory,  as  the  joint  ^**®  ^f  *'does 
j^rppcrty  of  James  Lenox,  William  Maitland  and  Alex-  Sit  vest^iJi  She 
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rrm  ander  McGregor  $  not  distiBguishin^  the  ^roportiQiis  of 

*vENir9»  cAcb  :  but  tbe  25  pieces  of  cotton  baj^ng  were  after- 

RABt  wartlH  claimed  for  McGregor  as  his  sole  property^  and 

MASTER*  also  5  trunks  of  merchandize. 

ctonsfpiee until  2i  trunks  of  merchandise  were  claimed  by  James 
ilu  ci^t^''  Magce,  of  New  York,  as  the  joint  property  of  himself 
under  the  op.  and  Jobn  &  Jonesy  residing  in  Great  Britain. 

tton  given  hm. 

iiersowu^utl  The  District  Court,  on  tlie  preparatory  evidence,  de- 
'y^y**™"*®?^  creed  restitution  to  Magee  and  Jones,  and  also  to  Le- 
New  YeHk,  &  "OX  and  Maitland,  except  as  to  the  100  casks  of  white 
one  of  them  lead ;  as  to  which,  and  as  to  the  claim  of  McGregor, 
^JrJ^  farther  proof  was  ordered. 

ter  for  a  ship 

*7  "r®"'.*"*      From  this  deci*ee«  so  far  as  it  ordered  restitution  of 

tnst  ne    toKe« 

iher  vith  Ids  the  merchandize  to  Magee  aful  Jones,  and  to  Maitland^ 
P«i^^'<^^e  and  of  the  ship  to  Lenox  and  Maitland,  the  captors  ap- 
Ywk,  mer-^^  pcalod  to  the  Circuit  Court,  where  the  decree  was  af- 
«hiint,  are  the  firmed  pre  forma,  and  an  appeal  was  taken  to  this 

only  ownert  o*  p^,,pt 
the  Tcaael  for  *^""- 
which  the  re- 

S^"" wh^Si'  '^  ^1^*"'  *^^**  ^^  ^^^^  ^^  ^^^  ^  further  proof 
&e't  hiB  part-  in  the  District  Court ;  and  in  August  tbe  claim  of . 
^'  "e ^"dl  M^Crregor  was  rejected,  as  well  as  that  of  Lenox  and 
the"*Tem$ii  u  Maitland  to  tlie  whiike  lead*  But  at  another  day,  on  a 
liable  to  for- furtiicr  bearing,  the  Court  ordered  restitution  to 
thTiI^  clf^'  McGregor  of  one  fourth  of  tbe  property  claimed  by 
i;t;e8s  of  De-  hiud,  and  Condemned  the  other  thi*ee  foiirUis  as  beIonj§^ 

iroa^'^Lawf '  *"«^  ^  '"*  partners,  being  British  sobjects.  Both  par- 
«j.  s.  vol.  s,  p.  ties  appealed,  as  did  also  Lenox  and  Maitland  in  rela- 
1^3-  tion  to  tbe  white  lead.    A  pro  farnia  decree  of  affirm- 

ance was  made,  fixw  which  an  appeal  was  taken  to  tto 
Court 

Maitland,  McGregor  and  Jones  were  native  Britfeh 
'  subjects,  who  came  to  the  United  States  many  years 
prior  to  the  present  war,  and,  after  the  regular  period 
(i£  resirknce,  were  admitted  to  the  lights  of  naturali^s^f- 
tion.  Some  time  after  ilii^  but  lo^g  prior  to  the  die- 
claration  of  war,  they  returned  to  Great  B^itaip,  ae^ttleil 
themselves  there,  and  engaged  in  the  trade  of  that 
country,  where  they  were  found  .carrying  on  tbejr  jC^vi- 
mercial  business  at  the  time  these  oMpmei^ts  weffi$ 
made,  and  at  tbe  tione  of  th^  captui'e.    Majtlaiid  is  j(A 
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in  Great  Britaiiiy  but  has,  since  he  h^ard  of  the  cap-      the 
ture,  expressed  his  anxiety  to  retom  to  the  United    tbkvs^ 
States ;  but  has  been  prevented  from  doin^  so  by  vari-      bab, 
ous  causes  set  forth  in  Ids  affitlliyit.    McGregor  actual*  mastbk. 
ly  returned  to  the  United  States  some  time  in  May 
last*— Jones  is  still  in  England* 

PiTMAir,  for  the  captors^ 

In  relation  to  the  several  claims  set  up  in  tliis  case, 
it  will  be  contended,  on  the  part  of  the  captors^  1st. 
That  they  are  to  be  determined,  as  it  respects  the  ca- 
pacity to  claim,  by  the  national  character  of  the  Clai- 
mants at  the  time  of  the, capture.  If  the  Claimants,  at 
the  the  time  afcapture,  were  British  subjects  the  proper- 
ty is  undoubtedly  liable  to  condemnation. 

It  is  admitted,  on  all  hands^  that  the  Claimants^ 
Maitland^  M^regor  and  Jones,  bad  acquired  a  doniicil 
in  Great  Britain  at  the  time  of  the  declaration  of  war ; 
and  were  actually  domiciled  in  that  country  at  the  time 
of  the  capture :  they  must,  therefore,  be  considered  as 
British  sutijects,  in  reference  to  the  property  claimed 
by  them  respectively.  Nor  will  an  intention  to  return 
to  the  United  States,  if  that  intention  be  not  manifested 
until  qfter  the  capture,  be  of  any  avail ;  for  it  is  a  prhi- 
ciple  in  prize  law,  that  the  national  character  of 
property,  diirins^  war>  cannot  be  altered,  in  transitUf  by 
any  act  of  the  party  subsequent  to  the  captnce. 

Tlie  foUowing  cases  are  considered  as  going  to  esta- 
blish the  forrgoing  positions:  1  Rob.  97,  115.  TAf 
HerstMer.  id*  90,  107.  Tfie  Danckebaar  JJricaaiu 
5  Rob.  257.  Hie  Boedes  Lust  S  Rob.  17, 12.  T/ie  In- 
dian Chief,  i  Rob.  12, 14.  Coses  dted  by  sir  W.  Scott  ' 
in  the  VigUantia.  2  DailaSf  M.  Sloop  Chester  v.  Brig, 
Eafperikvtnt.  ^Rcib.^9.  The  Indian  Chief .  Livingstott 
€md  oL  V.  the  Muryland  Ins.  Co.  decided  in  the  Supreme 
Court  of  the  Vmted  States  at  the  last  tenn.  S  Bos.  and 
Put.  M7.  Case  of  tho  FrankHn  died  in  note.  S  Rob.  S7, 
SS.  The  Cmo^  5  Rob  60.  The  Diana.  2  Rob.  265, 
S2S.     The  Bamumy.    6  |fo6.  270.    3%#  Jonge  CUtssin/i. 

it  aippears  that  Maitland  has,  since  he  heard  of  the 
captpre,  expressed  his  anxiety  tt>  return  M\  the  Unitcfl 
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TBS      States ;  and  that  McGregor  did  actually  return.     Biif; 
VKHHSf    werontend^  upon  the  principle  above  stated^.tfaat  new 
RAE9      ther  the  intention  of  Maitland^  although  formerly  na- 
MABTEB*  turaiized  in  this  country*  nor  the   actual  return   of 
■  McGregor,  inasmuch  as  they  did  not  take  place  till 
ajier  the  capture,  can  avail  for  the  purposes  of  their  re^ 
apective  claims. 

And  even  if  it  should  be  proved  that  Maitland's  in- 
tention to  return  existed  previous  to  the  capture,  it 
would  not  avail  him,  if  nothing  more  than  intention 
could  be  proved.  The  case  of  the  Presidentf  5  R§b.  277, 
is  in  point :  it  is  there  decided  that  an  iniention  to  re- 
turn is  of  no  avail,  unless  that  intention  be  evidenced 
by  some  overt-act.  Here  no  such  overt-act,  on  the  part 
of  Maitland,  is  proved.  The  following  cases  go  to  es- 
tablish the  same  point:  3  Roh.  37,  38.  The  Citto. 
CuHisos*  case  cited  in  B  Hob.  65.  The  Diana,  and  in  5 
Rob.  17, 12.  TA€  Indian  CIdtJ.  As  to  McGregor,  vid. 
3  Rob,  264,  322.     2%e  Hdmumy. 

M^Gregoi'^s  return  to  America,  after  capture  of  the 
vessel,  will  not  avail  him  unless  he  can  prove, 

1st  That  he  had,  previous  to  the  capture,  set  himself 
in  motion  to  return. 

2d.  That  he  ha4  done  so  with  a  bona  fide  intention  of 
i*emaining  in  America. 

$d.  That  he  had  no  intention  of  returning  to  England.  * 

Vid.  the  case  of  the  Indian  Chief,  3  Rob.  17, 12. 

But  the  national  character  of  these  parties,  Maitland, 
McGregor  and  Jones,  does  not  depend  upon  domicil. 
They  were  originally  native  subjects  of  Great  Britain  ; 
and,  after  being  naturalized  in  this  country,  they  re- 
turned to  England,  and  resumed  their  native  allegiance^ 
in  violation  of  their  oath  of  naturalization.  By  this 
conduct  we  contend  that  they  lost  the  character  of 
American  citizens,  and  could  nrit.fiagrante  beUo,  resume 
it  for  the  mere  purpose  of  protecting:  their  property'.  In 
a  Court  of  the  law  of  nations,  as  well  as  by  the  naviga- 
tion laws  of  the  United  States,  they  cannot  but  be  con- 
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0idered  as  Brittah  subjects.   In  the  0«s»  of  La  Virginief      th& 
9Eeb»  98,  sir  fV.  Scott  s«df  «<  It  is  always  to  he  reonem*    TBiriTSy 
^<I»ered»  that  the  native  character  easily  reverts,  and      Hae* 
^'  that  it  requires  fewer  circumstances  to  constitute  do-  Maitsb* 
^  mkil  in  tke  case  of  a  native  stityecty  than  to  impress  - 
**the  nalie^nal  character  on  one  who  is  origmally  of 
'<  aMtiier  <;euntry /* 

It  is  not  necessary  to  contend  against  the  doctrine  ctf 
ex]^atrlationk  We  do  not  deny  the  right.  We  contend 
only  that  in  order  to  render  his  n&turaliziition  vuJifl  for 
the  purposes  in  question,  a  man  must  expatriate  himself 
iona  fide,  must  remove  from  his  original  country  and 
aot  return  to  it,  aitimo  manendu  In  support  of  this 
doctrine,  vid.  the  act  <f  emigres  'of  March  -27,  1804. 
Laws  of  IT.  S»  voL  7,  jp.  ^46--^lso  ad  of  Stst  December, 
1792,  $2.  Laws  U.  8.  voL  %  p.  132.  3  Dallas,  153» 
Talbot  V,  Jansan. 

.  The  Britii^  doctrine  on  this  subject  is  well  known* 
''  Once  a  British  sMect,  always  a  British  stiijject,**  is  an 
established  rule  in  the  English  law.  Great  Britain  re- 
spects the  naturalization  laws  of  the  United  States  only 
lor  commercial  purposes.  If  one  of  her  subjects  be  na- 
turalized in  this  country,  and  afterwards  return  to  a 
British  territory,  she  considers  him  as  still,  to  aU  intents  . 
tmd  pnrposeSf  a  British  sulgect.  She  does  not  even  re- 
qtiire  him  to  abjure  bis  adopted  allegiance.     ^ 

It  is  to  be  presumed  ^at  Maitland,  McGregor  and 
Jones  knew  tbe  laws  of  their  own  courttt*y :  yet  with 
this  knowledge  tjhey  returned  to  England  f  and  that,  ai 
it  appears  from  their  sttbs<*quent  condiict,  not  for  a 
temporary  purpose  merely,  but  amino  manendi*  They 
have  established  there  a  house  of  trade.  They  havo^ 
placed  themselves  and  their  property  under  the  protec- 
tion of  Great  Britain,  and  cannot  now,  with  any  show 
of  reason,  claim  protection  from  the  United  States,  al- 
tiiong^  the  United  States  may  sttti  claim  something 
horn  them.  2  CmncA,  129,  Murray  t.  Bchoontr  Charm- 
it^  Betsy. 

It  is  evident,  from  all  the  circumstances  of  the  pre- 
sent case,  that  Maitland  did  not  intend  to  return  to  th# 
United  States  until  lie  heard  of  the  captnra  of  the  rmh  ' 
TOL.  VIII  88 
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fld :  on  the  contraryy  it  appears  that^  with  a  full  know- 
ledge of  the  war*  he  oiade  his  election  to  remain  in 
England.  ^    , 

When  McGregor  left  England  for  the  United  Statea, 
he  embarked  as  a  British  subject  His  passport  was 
from  the  privy  council^  and  signed  hy  loni  Sidmouth  ; 
whereas  American  citizens  obtained  their  passports 
from  the  alien  office*  He  is  still  a  partner  in  a  house 
of  trade  in  England—- he  is  engaged  in  a  JBrifish  trade. 
It  remains  for  these  parties  to  explain  their  conduct. 
We  have  stated'  the  facts,  and  the  burden  of  proof  now 
lies  on  the  Claimants.  Such  would  he  the  rule  ev«B  if 
they  were  neutrals.  3  Bob.  $7,  58.  The  CiUo.  4  Bob. 
±9±,  ^3%.  Tlie  Dree  Oebroeders.  1  Bab.  8S»  104.  The 
Benum.  1  Bob.  it,  15.  .  Tlie  VigUantia.  3  Bob.  40, 41. 
The  Portland.  5  Bob.  91.  Hie  Ocean.  2  Bob.  264,  S22. 
The  Harmony. 

In  attempting  t(f  establish  the  national  character  of 
these  Claimant^,  as  American  citizens,  it  was  said  in 
the  Court  below,  that  the}  held  landed  property  in  this 
countiy.  This  argument  is  overthrown  by  tl\e  decision 
in  the  case  of  the  Dree  Gebroeders  cited  aiiove  ^  4  Rob. 
194,235. 

9*  It  appears  that  McGregor  has  fraudulently  at- 
tempted to  cover  the  whole  property  in  question ;  his 
claim,  therefore,  being  false  in  part,  he  cannot  recover 
even  his  own  share,  although  we  should  admit  him  to 
be  an  American  citizen.  The  whole,  therefoi^e.  is  Just- 
ly liable  to  condemnation.  2  Bob.  212, 257.  TAe  Susa. 
1  Bob.  210,  250.  The  Odin.  2  Bob.  281,  343.  Tike 
Bosalie  and  Betty.  3  Bob.  92,  109.  The  Graaf  Bern*- 
torf.    %  Bob.  65,  74.    The  Jonge  Fitter. 

3.  As  to  the  claim  of  Lenox  and  Maitland  to  the 
shipiL  we  contend,  Is^.  That,  under  the  act  of  congress 
of  March  27, 1804,  fLaws  U.  8.  vol.  7,  p.  146J  she 
cannot  be  considered  as  an  American  vessel.  By  that 
act  it  is  declared  ^<  That  no  ship  or  vessel  shnll  be  en- 
titled to  be  registered  as  a  ship  or  vessel  of  the  United 
States,  or,  ilT  registered,  to  the  benefits  thereof,  if  own- 
ed in  whole  or  in  part  by  any  person  naturalized  io  the 
tJnited  States^  and  residing  for  more  than  one  year  in 
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Ike  country  from  which  he  orif^^ated^  &c«  «>Bat  Mait-      thb 
hud  l)|td  been  residin,^  in  England  more  than  a  year,    ykbtus^ 
find  consequently  was  not  entitled  to  an  American  re-      R4JB5 
g'ister.    ^.  That  Lenox  being  found  in  violation  of  the  ma8TSB» 
hwy  as  it  respected  the  ship's  register,  he  is  not  rectus  .-..—.». 
in,  curia  for  the  purpose  of  claiming  the  ship.    Yid.  the 
cases  cited  in  the  Rajddf  on^this  point :  viz.  2  Rob..  72^ 
77.     I%e  Walsingham  Facket.    SRob.  28,  32.    The  Cor^ 
ndis  and  Maria.   6  Rob.  348.    The  Recoroery.    3d.  That 
Lenox  and  Maitland  having  attempted  tt)  cnnceal  ene- 
my's property,  (the  100  casks  of  white  lead)  and  to 
withdraw  the  same  firom  the  belligerent  rights  of  the 
United  States  by  a  fraudulent  shipment  and   claim^ 
their  claims  to  the  property  captured  therewith  must 
be  rejected,  and  the  penalty  of  confiscation  attaches  to 
the  same.     This  principle  is  intended  to  be  applied  to 
the  claim  of  MaiUand  as  well  to  the  cargo  as  to  th«  ship. 

There  can  be  no  reasonable  doubt  that  the  lead  be- 
longed to  some  person  or  persons  other  than  the  Claim- 
ants. The  following  facts  are  considered  as  conclusive 
on  this  point. 

1.  The  original  bill  of  parcels  enclosed  in  a  letter 
dated  3d  July,  1812,  from  Wm.  Maitland  &  Co.  to 
Lenopc  and  Maitland^  is  headed  thus :  «  Thomas  Hollo- 
way  benight  of  Thomas  Walker,  Malby  &  Co.  lead 
merchants/'  and  is  dated  at  liverpooU  June  2d,  1812«, 

2.  In  the  bill  of  lading  of  the  goods  claimed  as  the 
property  of  Lenox  and  Maitland,  in  which  the  white 
iead  is  included,  the  freight  and  primage  is  cast  upon 
Hie  lead  in  the  margin  of  .the  bill  of  lading,  and  not  upon 
the  crates^  copper,  bagging,  or  coal, 

B0  To  a  letter  from  Maitland  to  Lenox*  of  22d  Au- 
gust, 1812,  found  on  board  the  Lady  Gallatin,  is  an- 
nexed a  list  of  goods  shipped  by  Wm.  Maitland  &  Co. 
by  the  Venus,  on  account  of  and  consigned  to  Messrs. 
J.  Lenex  and  Wm^  Maitlanc^  In  this  list  all  the  goods 
claimed  by  Lenox  and  Maitland,  and  by  Lenox,  Mait- 
land and  ]ii<Greg6r,  are  enumerated^  except  the  nvhite 

lead. 

* 

^.  Upon  the  order  foi  further  proof  in  the  District 
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m      Coirt»  M  furtlie^  pnoi  wm  oferoA  lespediiig  ilM  kali 

VBUfTSr    Maitland^  in  his  afidavfl  Muie  JuMuy  7tk,  4813;  in 

BABt      Lirerpool^  swears  that  the  copfer,  cratss^  eoab  ani 

If  ASTfiB.  bagging  were  purchased  aad  shipped  on  boaed  the  ¥«« 

...«...«.» fiMSy  'HI  the  mW  BtcomoA  aad  risk  of  hinaelf  andi^iiMnc: 

he  atei  swears  as  to  their  joint  pmpertj  witk  If 4kra^ 

gor :  M  mys  mat  a  ward  afoul  the  lead* 


From  these  circnfluitaBcea  we  BMst  coaciodb  that  ^llm 
white  lead  was  the  property  of  Thomaa  Halhraiayy  an 
acknowledged  British  subject ;  that'll  is  therefore  ba* 
bk  to  condeninataon»  and  salgects  the  prQ|>eity  cmptarcd 
with  ft  to  the  same  fate. 

4iw  In  respect  to  the  claim  of  Magee  »id  Jones^  we 
comtend  that  at  the  tine  of  cqitare  the  property  be- 
longed solely  to  Jonesy  a  Brttjsh  merchant  and  anbjeetf 
and  is  therefore  to  be  condemned  as  enemy  property*. 

In  the  bill  of  lading  of  theas  goodSf  tftej  are  eKpresa- 
ed  to  be  shipped  by  M*Grrgor  k.^  Co.  onto  and  on  ac- 
count of  James  Magee  &  Co.  of  New  York.  The  in- 
voire  is  Higned  by  Jonesy  at  Manchester,  and  describes 
them  as  goods  to  be  shipped  on  bfiard  tike  Yeaus,  and 
to  be  comngned  to  James  Mtif;ee  &  Co.  of  New  Tsvk; 
but  does  not  specify  on  whose  acctiiait  and  ririu  It  is 
therefore  to  be  considered  as  at  the  risk  of  Joms^  Yid. 
on  this  pointy  the  case  of^  JiarMiaa0y  H  JB^k  S7. 


In  a  letter  from  John  S.  Jones  to'  James  Magee  & 
Co.  (lifted  at  Manchester,  1st  Jaly,  iSi2^  he  saiyst 
f«  This  serves  to  hand  you  invoice  of  21  tranfcs  prtnta 
jper  Y<>nu.<i,  amount  1,3232.  l&i.  Od.  subject  to*  the  same 
terms  as  the  goods  per  Aristomenes;  that  is^  to  be  sold 
on  joint  acrouot,  or  on  mine  at  your  option.*^  Now,  to 
effiH^t  a  change  of  property,  it  is  essential  that  there  be 
a  contract  of  sale  agreed  to  by  both  parties  Here  Vf- 
jiears  to  have  been  no  such  contract.  The  property, 
therefore,  at  the  time  of  captorsii  was  exclnsively  is 
Jones. 

IF  Jones  bad  a  right  to  stop  these  gooda  ta  tramgUu, 
BO  bad  the  United  States,  who,  by  the  laws  of  war,  soc- 
ceeded  to  bis  rights.  6  Rob.  ±27.  The  ConstanH^  The 
dfpenbagen^  t  Bolk  9Uf  Ml>  ia|ai  aiMdi^Bous  case* 


FBHB1JART  TESM  IftM.  U± 

SMmnr#ir»  ccMm,  for  M^Oregarf  contended^  tkb 

isti  Thtt  M^Orfigwv  t»  tiie  exclusioii  of  lik  partners^   ^  rab, 
JLenox  and  Mattlaoftd^  was  owMr  of  one  Ani/T  of  19S  mastbil 
pttckagts  of  Mmcbester  goods,  and  one  bajf  of  2£ 
jitetB  of  cottoi  iM^ging^  uttd  to  t^  whdt  of  fiTO.  trunlcs 
of  goods* 

2d.  TlHit  these  goods  irore  Mt  the  goods  of  an  ew* 
s^y  and  (Miglll  to  |nb  lestorDd  to  McGregor  a»  a|i  Aiae- 

In  siiiqport  of  the  first  point,  he  relied  on  the  ship's 
papers^  oo  certam  letters  of  Mattland  &  Co.  and  of 
M<Or^gor  himfleU;  on  the  affidaTits  of  McGregor  ia  the 
Court  below,  &c.  He  contended  that  the  testimony  on 
this  ]^inif  inlurodiiced  since  the  evidence  i»  proBparaiorio, 
mm  incompetent  I  but  if  competent,  not  important.  The 
eaose  was  heard  in  September,  1912^  and  further  proof 
atlowed  for  the  Ciaimanis  ;  but  no  such  order  on  the 
part  of  the  captors,  nor  any  order  to  proceed  by  pka 
ani  pro(^.  The  canse  stood,  oo  tbetr  side»  on  the  proof 
ts^en  in  pneparaioria.  The  evidence  introduced  by 
them  is  upon  simple  affidavit.  1  Rob*  363,  SIS.  The 
Mriamu  Letter  frem  sir  W.  8eoU  and  sir  J.  J>nch(M  is 
Mr.  Jtufft  Eok  (^Jmar^  td*y  p.  8. 

Secmtd  poiwL  As  to  the  national  character  of  M^Gre- 
g&t.  He  came  to  the  United  Srti^s  a  minor ;  was  an 
ealai^lished  merchant  in  New  York  before  1795;  he  was 
then  naturalissed  ;  he  married  in  New  York,  and  pur- 
chased a  house  there  before  "his  departure  for  .England, 
which  he  stUl  retains:  he  has  also  purchased  large 
tracts  of  land  in  the  states  of  New  Yorii  and  New  Jer- 
sey, which  he  yet  owns :  be  resided  about  twelve  years 
in  New  Yctfk.  His  retiim  to  England  was  produced 
by  temporary  causes.  Id  i79ft  he  returned  thither  on 
account  of  the  sickness  of  his  wife,  who  died  in  Scot- 
land. His  secoml  return  was  for  his  own  health.  In 
1805  be  commenced  business  in  Liverpool  as  an  Ameri- 
can merchant.  His  employment  was  timt  of  an  Ameri- 
can merchant  shipping  goods  from  England,  and  re^ 
caving  American  produce  to  ^ell  th^^  en  commission^ 
ffia  residence  in  En^and  was  in  time,  of  peace :  it  was 
lawCid^  and  could  in  no  maancr  impair  his  rij^ts  a9  a 
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THB  citizen  of  the  United  l^ates.  He  had  no  intention  to 
TBKuSf    abandon  liis  American  lights,  or  to  remain  permanently 

BAfiy      in  England;  but  intended  to  return  to  the  United  States 
iffABTBB*  wheuever  his  duty  should  require  him  to  retom.    Such 
......^..  a  residence,  in  time  of  peace,  could  not  stamp  a  hostile 

character  upon  him ;  and,  at  the  breaking  out  of  war, 
he  was  entitled  to  a  reasonable  time  to  depart  from  the 
British  dominions,  before  he  could  forfeit  his  American 
cbahicter  and  become  identified  with  the  enemy.  He 
did  depart  therefrom,  and  returned  to  the  United  States 
with  his  family  within  a  year  after  the  declaration  of 
war*  His  having  farmed  a  connexion  in  trade  with 
British  partners  was  a  lawt'id  jact,  which  did  not  dero- 
gate from  his  American  character,  but  extended  and  fa- 
cilitated his  business  as  an  American  merchant* 

Congress  did  not  mean  to  authorize  the  capture  of 
propei-ty  belonging  to  mere  iniuMtanU  of  the  hostile 
country.  When  the  hill  to  authorize  the  president  to 
issue  letters  of  marque  was  brought  into  the  sena^te  of 
the  United  States  In  June,  1812,  it  authorized  him  to 
issue  them  against  all  persons  inhabiting  in  Great  Bri- 
tain or  its  territories  or  possessions ;  but  was  amended 
in  the  senate  so  as  to  authorize  him,  to  issue  them  only 
against  the  united  kingdom  of  Great  Britain  and  Ire- 
land and  the  subjects  thereof.  See  the  secret  journal  of 
the  senate  for  June,  1812. 

Many  cases  have  been  cited  by  the  counsel  for  the 
captors  in  bis  endeavor  to  prove  this  a  case  for  con- 
demnation. The  answer  to  most  of  them  is,  that  the 
controversy  in  those  cases  was  between  neutrals  and 
belligerents ;  not  between  Great  Britain  and  b^r  aub^ 
jects.  The  two  cases  are  entirely  different  in  principle. 
The  connexion  between  a  citizen  and  his  government 
depends  on  the  municipal  law  of  the  land.  The  righte 
of  a  neutral  dejiend  ijpon  the  law  of  nations. 

With  regard  to  the  doctrine  of  naturalization,  it  is 
well  known  th»t«  by  the  law  of  England,  a  person  na- 
turalized by  act  ,of  parliament  is  as  much  a  subject,  to 
all  intents  and  purposes,  as  a  native.  >  Co.  lit  129,  a. 
Bl.  Cqm.  B*  1,  c.  10,  p.  374.  McGregor,  we  have  seen> 
WDS  naturalized  in  the  United  ^States.    But  it  is  said 

i 

that  he  has  returned  to  his  former  allegiance,  and  there^ 
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hy  hat  his  American  character.    This  we. deny.    He      ths 
returned  to  England  in  time  of  peace,  by  which  we  con-    vsKUfiS 
lend  he  neither  forfeited  nor  abandoned  bis  charactei:      bae, 
as  an  American  citizen.    Oui*  act  of  naturalization  masjtkb. 

contains  nothing  to  authorize  the  opinibh  that  he  did.  — 

Nor  could  he  l^irow  off  his  adopt^  allegiance  if  he 
would.  If  found  in  arms  against  us  he  would  be  punish- 
ed as  a  traitor. 

'  The  act  of  March*  1804,  which  has  been  cited  by  the 
captors,  merdy  declares  that  a  naturalized  citizen  shall 
lose  one  particular  privilege  of  his  citizenship  by  re- 
siding for  more  than  a  year  in  the  country  from  which 
he  originated;  from  which  the.  imjrfication  is  clear,  that 
he  shdl  retain  all  his  other  privileges. 

In  the  case  of  tiie  CJutrming  Betsy 9  2  Crandi,  64,  and 
In  the  case  of  M^Ilvaine  v*  Caxe*s  UssUf  decided  in  4 
Cranc/h  211,  the  decision  of  this  Court  was,  that  resi- 
'dence  in  a  foreign  country  does  not  deprive  an  Ameri- 
can citizen  of  his  rights  as. such*  It  has  been  decided, 
also;  that  by  such  residence  in  time  of  peace,  the  na- 
tional character  is  not  ciianged  upon  the  sudden  break- 
ing out  of  a  war.  Residence  in  time  of  peace  is  law- 
ful ;  and  if  the  person  so  residing  return  to  bis  own 
country  in  a  reasonable  time  after  the  breaking  out  jf 
the  war,  he  does  not  lose  ttis  original  national  character. 
1  Bos.  and  Fid.  44*3,;  Marryat  r..  Wilson.  Vattel,  B.  1,  c. 
^  19,  §  218,  p.  169.  Sir  W.  Scoit  has  n,ever  said  that  such 
fL  residence  would,  on  the  sudden  breaking  out  of  a 
war,  give  a  hostile  character  to  the  resident :  he  has 
never  gone  so  far  as  \q  condemn  property  situated  like 
that'  now  in  question.    .5  Rob.  90.     The  (kean^ 

Valid  (B.  3,  c.  4,  §  63,  p.  477 J  says,  that  the  sove- 
reign declaring  war  is  to  allow  those  subjects  of  the 
enemy  who  are  within  his  dominions  at  the  time  of  tlie 
derlai'ation,  a  reasonable  lime  for  withdrawing  with 
their  efifects :  and  certainly  a  nation  ought  not  to  grant 
less  indulgence  to  its  own  citizens  than  the  enemy  al- 
lows them.  I  trust  this  Court  is  not  yet  prepared  to 
adopt,  even  with  respect  to  neutrals,  much  less  with  re- 
gard to  American  citizens,  the  rigid  rules  of  the  BrUish 
Court  of  admiralty — a  mere  political  Court — a  {M*erog- 
ative  Court  reguU^ed  by  the  king's  orders  in  council. 


% 


•. 
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TAB  JMigMd  to  give  Great  Brttain  ike  sovweigntjr  of  tlM 

▼BHvs^  ocean,  to  subject  the  whole  commei'ce  of  t|^e  woiid  to 

KAK»  her  gra«p>  and  to  oMdce  the  law  of  natioiiB  just  what  her  * 

MAS TBB«  policy  woidd  wish  it  to  be. 

It  18  doobtfid  whettier  the  Court  oaght  to  condeiiiiiy 
under  the  circumfltances  of  the  present  ease,  althougii 
it  should  be  proved  that  the  propertj  in  question  was 
epemy  property. 

The  shipment,  in  the  present  case,  was  made  on  the 
iaith  of  the  representations,  of  the  Ammcan  charge 
d'aflhires,  Mr.  Russd ;  who  had  given  it  as  his  c^pimon 
that  property  sloped  after  the  repeal  of  the  British  or- 
ders in  council,  and  before  knowMge  of  tlie  war,  wonM 
be  admitted  into  the  United  ^teS.  Under  these  circum- 
stances the  conduct  of  the  owners  of  this  property  was 
perfectly  JQStiSable.  It  has  been  decided  in  a  British 
Court,  that  property  which  comes  Jnto  the  possession 
of  a  nation  under  tlie  pablie  faith,  is  not  lijiMe  to  for- 
feiture, and  Congress  has  virtually  acknowledged  the 
same  principle,  by  passing  the  act  of  t7th  F^ruargt 
1813,  remitting  the  forfeitures  which  had  accrued  under 
the  non-intercourse  act  of  March  1, 1 80f  •  Loirs  Xh  8. 
voL  11,  p.  SM.  Ftd.  JIfr.  Rii9sdP»  stattment  in  the  report ' 
€fthe  commitke  of  congress....jowmtd  cf  R.  (f  Mep.  and 
the  case  of  the  MtheOf  catidf  which  was  captured  at  Hali- 
fax as  American  property,  and  discharged  by  judge 
Croke,  hecauae  it  camt  Mo  the  possession  of  the  Brituhm 
nnS^r  the  piMie  faith.  ^ 

PiTMAir,  as  to  the  objection  to  the  invocation  of  pa* 
.pers  from  cjther  Courts,  cited  the  following  authorities : 
±^th  Interrogatef  1  Rob.  (Amer.  ed.J  S^.  6  Rolb.  351. 
7^e  Romeo.  4  Rob.  170,  205.  The  ConvenienHd  1  RA. 
^7,  31.  The  Magnus.  %  Rob.  %  3.  Die  Eevtrom.  id* 
Sll,  254f.  2%e  8usa.  id.  281,  3i<3.  The  Rosalie  and 
Betty,  He  observed  that  there  was  an  order,  in  the 
Circuit  Court,  for  further  proof  on  the  part  of  the  cap- 
tors, saving  tiie  question  whether  it  were  a  case  for  far- 
ther proof. 

« 

Harhr,  for  Lenosc  and  JUaitland  and  JRmes  tasi 
Maget. 

-  'f 

Lenox  and  Maitland  claim,  y-. 


m 
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is^  The  ship  Veniuk 


MS 


'     TUffUSf 

2d.  As  thdr  joint  proportyy  the  white  lead,  crates,      |iAB» 
eopper,  cotton  baggiog  and  coal.  masteb. 


3d.  One  moiety  of  198  packages  of  merchandize  and 
cotton  baggiilgy  as  the  joint  property  nf  Lenox  and 
Maitland  and  Alexander  McGregor,  and  shipped  by 
therik^ 

Magee  and  Jones  claim  21  trunks  of  prints,  part  of 
*e  cargo  of  the  Venus,  as  thehr  joint  property. 

Lenax  and  Maitland  are  nativea  of  Scotland.    They 
removed  iHnpy  yeais  since  to  New  York«  where  the  for- 
mer was  naturalized  on  the  lA|h  of  November « 1794, 
&nd  Uiv  latter  on  the  8th  of  July,  1804.     They  entered 
into  partnership  in  trade  in  1797,  and  estrbiished  thdr 
house  in  New  York^  in  which  they  were  alone  int('r<>8t* 
tdf  under  the  name  and  firm  of  J.  Lenox  and  W.  Mait- 
land ;  which  has  continued  to  the  present  time.    For 
fourteen  years  they  both  resided,  without  interruption^ 
in  the  city  of  New  .York,  carrying  on  the  business  of 
their, American  house,  as  American  citizens;  and,  as 
'sucbf  they  h«ild  valuable  real  estate  in  the  city  and  in 
the  state  of  New  York,  and  also  hold  Ameriran  regis* 
tered  ships.    Lenox  still  resides  in  New  York  ;  but 
Maitland,  in  July  1810,  to  promote  th'  interest  of  their 
commercial  establishment  in  New  York,  by  attending 
the  sales  df  the, shipments  to  Europe  and  tite  returns  to 
America^  went  to  Liverpool,  in  England^  where,  in  1811f 
he  took  a  house  and  counting-room  and  transacted  bu- 
siness for  the  said  concern^  under  the  name  and  firm  of 
W.  Maitland  and  Co.  consisting  only  of  saM  Lenox  and 
Maitlfmd*    He  has  long  since  givon  up  bis  counting** 
room  and  attempted  to  dispose  of  his  house;  an'1  is 
still  in  England^  detained  there  by  sickness.    In  July^ 
1812,  and  long  before  and  at  the  time  of  the  capture  of 
the  Venus  by  the  Dolphin,  Lenox  and  Maitland  were 
the  sole  ownera  of  the  said  ship  under  an   America^ 
register.     The  Venus  sailed  from  Liverpool  for  New 
York,  on  the  4ith  of  July»  1812,  with  a  cargo  of  British 
produce  and  manufactures,,  the  proceeds  of  the  funds  of 
Lenox  and  Maitland,  with  instructions  to  wait  ofi*  th^ 
Hook,  to  know  if  the  goods  could  be  landed*    proceed- 
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TUB      in;  with  her  cargo  on  this  voyage,  shii  was  captured 
irB  wtf    and  libelled  as  has  been  before  stated. 

MASTBB.      James  Magee  was  nalaraliaed  9Ch  August^  iSOS,  apd 
i    has  ever  since  resided  and  been  esteblished  in  New 
York. 

John  S*  Jones  was  nfltaratized  iOth  DeceoAw,  1795, 
and  resided  in  New  York  thirteen  years.  In  181^,  be 
went  to  Manchester  (England.)  and  arrangements  were 
made  for  shipping  goods  to  Magee,  the  partner  in  V«w 
York. 

It  has  been  contended,  on  the  part  of  the  caplors,  with 

,  regard  to  the  ship,  that,  by  the  laws  of  the  United 

States,  die  is  not  to  be  deemed  an  Ammcan  8kip»  nor 

entitled  to  the  benefits  of  an  American  register,  on  ac- 

.  ■"        count  of  the'  residence  of  Maitiand  in  Liverpool  for 

.1       more  than  a  year.    * 

Admitting,  for  the  sake  of  argument,  that  this  posi- 
tion is  correct,  still  we  contend  that  the  ship  is  not  for- 
^  feited.  She  has  merely  incurred  the.disability  attached 
to  a  foreign  «}hip.  Her  owners  are  still  American  citi- 
zens, but  have  lost  the  privilege  of  availing  themaelves 
of  the  register.  It  is  contended,  however,  that  this  very 
disability  which  attaches  to  the  ship,  renders  her  bdli- 
gerent  property.  '  This  is  truly  a  novel  doctrine. 
There  is  no  law  by  which  it  can  be  supported. 

As  to  tiie  right  of  Lenox  to  bis  share  of  the  ship, 
there  can  be  no  reasonable  doubt.  He  is  certainly  an 
American  citizen  and  has  done  nothing  to  forfeit  that 
character.  He  has  been  nateralis^d  in  this  country, 
and  has  continued  to  reside  here  ever  since.  It  is  wA^ 
however,  that  he  has  made  a  false  claim  to  the  white 
leadk  This  point  will  be  considered  in  tibe  course  of 
the  argument 

Maitiand,  it  is  true,  has  been  residing  in  Enj^and 
for  a  considerahle  time  past ;  and  it  is  upon  ttiis  ground 
that  the  ship  and  cargo  is  cfkimed  hy  the  captora.  They 
contend  that  his  residence  in  England  (although  an 
Ameriqan  citizen)  clothes  him  with  a  hostile  character. 
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To  this  it  mny  be  apswered,  that  the  residenci^which 
imparts  a  hostile  character  must  be  residence  c^uected 
with  some  act  o{  coioHierce  blended  with  the  ftmmer- 
cial  transactions  of  the  enemy.  Mere  residence  does 
not  give  a  hostile  character,  so  long  as  the  resident  re- 
frains from  all  roluntary  acts  temiing  to  the  aid  and 
comfort  of  the  enemy.  If  he  engages  in  the  enemy's 
commerDe,  he  mu&t»  to  be  sure^  be  considered  as  an  en- 
emy ;  but  even  then,  only  to  the  extent  of  the  commer- 
cial property  engag«  d  in  the  s  hostile  tradot  which  ma)r< 
chance  to  be  captured.  A  man  in  an  enemy's  coimtry. 
may  send  home  books  or  furniture  purchased  before  the 
War  for  his  own  use,  and  they  will  not  be  hostile  proper* 
ty.  There  mu6rt  be  a  trading  with  iUt  enemy  to  consti- 
tute an  offence.  Trading  is  esseiUM  ;  time  is  not.  A 
mere  continuation  in  an  enemy's  coantry  after  the  com- 
Biencement  of  hostilities,  without  any  act  of  trade,  has 
never  been  decided  to  constitute  a  man  an  enemy.  Sir 
W.  Scott  himself  allows  a  person  found  in  the  enemy's 
country,  a  reasonable  time  to  withdraw  his  effects^^  and 
even  to  trade  with  the  eiiemy  so  far  as  it  oliay  be  neces- 
sary for  the  removal  of  his  property.  3,  Rob,  17, 12. 
The  Indian  Chief.  4^  R(A.  ll61, 195)  MadmwrdOU  Gta- 
cie\    1,  RcA.  165^  196,  the  Hoop. 

But  it  is  said,  that  tliough  an  illegal  act  should  be 
proved  to  have  been  comn^iltted  by  Maitlaifd,  yet  that 
Lenox:  ha$  been  guilty  of  making  a  false  claim  to^part 
of  the  cargo,  which  act  of  Lenox  has  criminally  affected 
the  property  of  Maitland.  i 

We  answer,  t(^at  the  doctriite  on  the  subject  of  cover- 
ing enemy  property,  applies  only  to  neutnils ;  but  Le- 
nox was  a  citizen  of  the  United  States.  Besides,  it 
does,  not  by  any  meians  appear,  that^  in  making  this 
claim,  Lenox  was  influenced  by  a  fraudulent  motive. 
His  conduct  was,  in  all  probability,  owing  to  mistake. 
He  bad  not  seen  the  letters  and  papers  proving  the  pro- 
perty, claimed  by  him,  to  belong  to  the  enemy ;  and 
therefore  cannot  be  supposed  to  -have  known  that  fact. 

It  id  further  iirged  by  the  captors^  that  a  letter  by  the 
Ludy  Gallatin,  of  32d  August,  1812,  shows  that  a  pur- 
chase of  100  bags  of  cotton  was  made  by  Maitland,  af- 
ter knowledge  of  the  war. 
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Tn  Hie  admusibilitjr  of  the  invoked  imperSf  amtmg 
TBHUtf    which  t|k  klter  is  one,  we  have  already  objected^  and 
KAK9      must  Btm  insist  upon  the  objection.    Setting  aside  those 
UA9VBMm  paper8»,it  does  not  appear  that  Maltland  did  purchase 
the  cotton  after  knowledge  of  the  war :  and  the  pre* 
sumption  ought  to  be  in  his  favor.    But  suppose  tl^d 
•ingle  puprbase  was  made  one  day  after  war  was  known 
to  existf  (which  is  all  the  captors  contended  for)  is  this 
sufficient  to  fix  a  hostile  character,  espeetaHy  under 
circumstances  likc^  those    attending  this  transactioYif 
when  it  was  universally  supposed  that  the  repeal  of  the 
orders  in  council  would  have  put  an  end  to  th«  war? 

With  regard  to  Jones,  it  has  only  been  proved  that  lie 
was  residing  in  England  a  few  months  after  the  (»ni- 
mencement  of  hostilities ;  but  there  is  no  evidence  that 
he  has  not  returned  $  nor  is  there  any  evidence  of  his 
having  traded  with  the^  enemy.  The  burthen  of  proof 
lies  on  the  captors, 

Dbxter,  tn  reply. 

In  rases  like  that  now  before  the  Court,  the  advantage 
in obtaiiii>ig evidence  is  clearly  on  the  side  of  the  CkU* 
matits.  '1  iiey  have  in  their  power  the  l^nowledfa^  of  all 
the  facts  'relative  to  the  case.  The  evidence  in  prmpa- 
ratorio  consists  of  the  documents  on  board  the  ship, 
and  the  testimony  of  the  crew.  They  may  make  out 
their  own  case.  If  the  evidence  in  their  favor  he  deAci- 
entf  they  may  have  an  order  for  further  proof,  which 
does  not  give  the  cyiptors  any  opportunity  of  introdoe^ 
jng  further  evidence  on  their  part.  Under  circumstan- 
ces so  manifestly  advantageous,  if  the  Claimants  do  not 
fully  prove  their  case,  the  presumption  must  be  against 
them.  Wh'ether  the  Claimants  in  the  present  case  have 
aatisfactorily  done  so,  it  is  for  the  Court  to  decide. 

Witli  regard  to  the  question  of  domicil.  SAr  W.  8eM 
has  decided  that  the  anxmv^  manendi  is  to  be  presumed 
under  circumstances  perfectly  analogous  to  those  of  the 
present  case.  What  are  the  facts  with  regard  to  the 
several  parti's  whose  claims  are  now  disputed  ?  M'Gre- 
gor,  it  appears,  is  a  native  of  Scotiiand :  he  became  a  cili- 
zen  of  the  United  Stiltes  by  naturalization,  in  1795,  and 
resided  at  New  Tork  until  1802,^  exc^t  a  temporary 
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visit  to  his  native  country  >  for  the  health  of  his  wife*  In 
1S02,  he  left  New  York  for  his  own.  health,  and  in  18CI4., 
establish/ed  himself  in  a  house  of  trade  in  Liverpool  ^En- 
gland) in  connexion  with  James  Dennlstown,  a  British 
subject.  Two  other  partners  were  afterwards  admitted,  - 
both  British  subjects.  M'Gre^or  was  the  only  wie  of 
t!ie  partners  who  resided  in  Liverpool,  and  was  the  act- 
ing partner  of  the  concern.  He  married  a  second  wife 
in  Great  Britain,  and  Imd  several  children  there,  during 
his  residence  in  Liverpool* 

These  facts  are  abundantly  sufficient  to  establish  his  * 
domiciU 

The  question,  then,  remains— -did  he  take  timely  and 
sufficient  steps,  after  knowledge  of  the  war,  to  divest 
himself  of  his  British  character,  and  retnm  to  the  Uni- 
ted States  ?  This  does  not  appear.  On  1*ie  contrary,  it 
appears  from  papeits  invoked  and  introduced  ]nt<i  this 
cause,  and  it  is  not  contradicted,  that  he  continued  his  con- 
nexion with  his  British  partners  ten  months  after  the 
declarifttion  of  war,  and,  as  acting  partner  of  the  house, 
made  a  shipment  to  Halifax*  He  has  not,  in  any  of  his 
affidavits,  declared  that  he  did  not*  continue  his  trade. 
The  testimony  on  his  part  does  not  deny  all  secret 
trusts.  He  comes  into  Court  well  informed  of  the  suit, 
yet  without  the  books,  articles  of  partnership,  original 
bills  of  parcels,  and  the  other  papers  connected  with  the 
transactions  under  consideration. 

It  has  been  urged  in  his  defence,  that  being  a  commis- 
sion merchant,  having  the  property  of  others  in  hi$ 
hands,  and  being  the  oHly  acting  partner  of  the  firm,  he 
was  justified  in  remaining  in  England  till  he  could  wind 
up  his  business.  '  But  this  is  no  sufficient  justification. 
The  contracts  of  a  citizen  residing  abroad,  must  be  con- 
sistent with  the  interests  of  his  country.  If  the  good  of 
his  country  requires  his  return,  as  in  the  event  of  war, 
it  is  his  duty  to  leave  his  business  in  other  hands. 
M'Gregor  might  have  left  his  afiairs  to  the  care  of  his 
partners. 

Most  of  the  facts  with  regard  to  Maitland  have  been 
already  <itated.  It  may  be  added,  however,  that  Jie  con- 
tinued to  reside  in  England  and  was  transacting  buai« 
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B€8s  there  as  late  as  Apiil^  ISia ;  whereas  iha  war 

yeifUSf    was  koowu  oh  the  ^tb  or  Mth  of  Juty,  1812.     In  his 

BAKf  .  letter  of  the  22d  of  Aiiji^t*  I8I29  in  which  he  informs 

MAHTKik  his  partner  of  a  purchase  of  cottoa  wool  he  had  just 

.i.^.....-^  madet  he  says  nothing  of  any  intention  of  returning  to  the 

United  Slates. 

His  continiiaiice  in  En^and  is  defended  on  aeaiiy  the 
-same  grount^s  as  that  of  M'Gregor ;  -viz.  bis  ejLtensive 
Diercantilr  concerns.  Sickness  was  not  alleged  by  htm 
as  an  excuse,  till  ISth  April,  1813. 

As  to  the  goods  sliipped  by  Jones,  it  has  already^  been 
observed,  that,  in  his  letter  to  Magea  of  ist  of  July^ 
181^,  he  givte.  liim  his  option  either  to  be  interested  in 
diem  or  not.  Of  course,  at  the  time  of  the  shipment, 
ibey  were  tlie  sole  property  ai  Joiies ;  and  before  the 
letter  was  receoeived  by  Magee — before  there  was  a 
possibility  of  his  malLiiig  an  election,  the  goods  were 
^  captured  |  but  it  is  an  acknowledged  nile  of  pri^e  iatr, 

that  tile  chat*acter  of  goods  cannot  change  in  transitu  ; 
at  the  time  of  capture,  therefore,  tbey  were  the  sole  pro* 
perty  of  Jones,  and  must,  we  contend,  be  condemned 
in  tatok 

K 

Besides  the  particular  circumstances  which  have  been 
urged  in  justification  of  the  individuals  Soncemed  in  this 
ca«se« .  a  ^neral  defence  has  been  s^  up;  vias.  That 
though .  the  property  in  question  should  be  determined 
to  be  British,  yet  it  came  here  under  tlie  faith  of  the  na- 
tion ;  and  is  therdbre  entitled  to  piotection.  VaUek  It 
.  is  said,  lays  down  jAAs  doctrine.  Thi:i  is  not  denied* 
But  did  the  property  in  controversy  come  into  the  conn* 
try  under  the  national  faith  ?  It  was  not  here  at  tke 
breaking  out  of  hostilities.  It  was  not  brought  into  the 
country  until  after  the  dedarationof  war;  and  then  it  was 
brought  in  as  a  prize  of  war.  Besides,  if  it  was  consi- 
dered as  protected  on  this  prtnei{rie,  why  was  the  attempt 
fnade  to  cover  it  under  the  name  of  M'Gregor  ?  This 
has  a  suspicious  appearance;  sind  shows  clearly  that  the 
Claimants  themselves  placed  little  reliance  on  the  cir- 
cumstance which  IS  now  urged  in  their  defence. 

As  to  the  oiyectton  to  the  admission  of  the  invoked 
papers^  it  need  oidy  be  observed  that  the  counsel  (br  the 
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Claimants  is  iifider  a  mistake  on  the  subject.    There  was      thk 
an  order  for  further  proof  on  the  part  of  the  captors ;    y£XV9,  ^ 
and  under  that  order  these  papers  were  invoked.  rae, 

MASTKB. 

The  ereat  question  of  law  on  the  subject  of  domicil 
f&t  remains  to  be  examined. 

Three  dasses  of  residents  are  recognized  by  the  law 
of  nations. 

Ist.  Mere  resident^. 

2d*  Domiciled  residents. 

Sdw  Natural  born  subjects* 

Before  entering  upon  the  discussion  of  the  main  quefi- 
tion5  i  would  remark,  ^itb  regard  to  some  observations^ 
which  have  fallen  from  the  counsel  for  the  Claimants 
respecting  the  severity  of  the  rules  adopted  l)y  the  Bri- 
tish Court  of  admiraltyy  that  tKese  rules  have  been  at>pli- 
ed  by  sir  JFTi  Scott  mth  equal  rigor,  to  British  subjects  as 
to  neutrals ;  which  is  a  sufficient  answer  to  the  allegation 
that  they  have  been  introduced  merely  to  subserve  the 
grasping  policy  of  the  British  nation,  and  destroy  all  ^ 
neutral  commerce. 

'  With  regard,  then,  to  the  first  class  of  residents.  It 
IS  admitted  that  mere  residence  in  a  foreign  country,  for 
at  particular  temporary  purpose,  without  engaging  in 
ilie  eonHmeree  of  the  country,  is  not  sufficient  to  changa 
the  national  character. 

2d.  Residence  in  a  foreign  country  connected  with  the 
carrying  jm  a  general  trade  and  mixing  in  the  commer- 
cial aSMrs  of  the  nation,  constitutes  AomxM},  the)*eby 
making  aman,  sufr  modo,  asubjeetof  that  foreign  country  : 
and  in  case  of  war  breaking  out  between  his  original  and 
adopted  country,  if  he  continues,  notwithstanrUng,  to 
reside  and  trade  in  the  latter,  he  is  to  be  considered  by 
'-.is  original  country,  as  iiwpsted  with  a  hostih^  cbaractwv 
to  all  intents  and  purposes.  He  ought  not,  it  wiil  be 
admitted,  to  be  considered  in  this  light  immediately  on 
the  declaration  of  waor :  lie  ought,  perhaps  to  be  allowed 
%  reasonable  time  to  make  his  electioii  whether  to  remain 
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where  he  is  or  return  tb  his  own  country.    Respectable 
TBiHTS^    authoritiesy  however,  have  said  that,  if  reqaired»  he  iu 
MAKi      bound  to  return.    Sir  W.  8caU  says  he  is  bound  itome- 
MASTBB*  diatdy  to  put  himsuir  in  motion  to  return. 


ad.  As  to  mere  native  subjects,  it  is  needlesslo  make 
any  reaiarfcs*  Tlie  persons  whose  natibnal  character  is 
new  in  question  are  natural  born  subjects  of  Great  Bri- 
tain,  naturalized  in  the  United  States,  and,  who  after- 
wards returned  to  the  country  of  their  nativity.  .  These 
persons^  we  contend,  are,  even  without  the  intervention 
of  a  war,  as  much  British  subje^^ts  as  if  they  had  nevt^r 
been  naturalized  in  another  country.  Tlie  British  ^o- 
▼emmi^nt  had  a  right  to  prevent  their  return  to  the  Uni- 
ted Stat-s.  In  saying  this*  we  would  not  be  understood 
as  admitting  the  legality  of-impressment;  the  cases  are 
materially  iiifferent 

The  naturalization  law  of  the  United  States  requires 
permanent  rendence :  and  no  longer  than  that  residence 
continues^  can  a  man  claim  the  privileges  of  naturaliza- 
tion. Before  he  can  be  admitted  to  those  privileges,  he^ 
must  abjure  all  allegiance  to  tlie  state  of  which  he  was 
before  a  citizen.  By  so  doing,  ht^*  binds  himself  not  u» 
return  to  that  atate.  By  returning  he  violates  his  oath ; 
and  r^n  thereafter  claim  no  protection  from  the  country 
which  he  has  thus  abandoned.  At»jttration  does  not  ab- 
solve him  from  his  former  allegiance ;  he  may  incur  new 
duties,  but  he  cannot  swear  away  his  old  obligations.  It 
is  for  tills  Court  to  explain  the  tnie  meaning  of  the  law 
of  naturalization.  It  may,  however,  be  observe^),  that 
neither  the  constitution  nor  the  la  vs  of  the  United  Staf^ea 
consider  a  naturalized  citizen  in  the  sam*^  light  as  a  na- 
tive. The  laws  of  Great  Britain,  also,  and  iiid^e4  tho^ 
laws  of  every  country,  make  a  ilistinction  bt^tween  tlie 
two.  A  native  in  considered  as  a  citiz<'n  wherev^T  be 
goes ;  but  a  person  naturalized  is  n»  longer  lof>ked  upon 
as  a  citizen,  than  while  hOiContinues  in  his  adopted  coun- 
try. No  nation  confers  the  privilege  of  naturalization 
without  an  equivalent.  No  nation  extends  its  protecti«»n 
to  naturalized  subjects,  if  they  return  to  their  former 
country.^  And  shall  we  be  an  exception  ?  Shall  we  be 
the  first  to  extend  to  naturalized  foreigners  this  Quix- 
otic protection? 
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The  expression  <<  adJUem  v^nsque  regiSf*^  from  Cal^ 
vin^s  case,  has  been  mis-translatetiy  <«  the  faith  of  both 
kings.''  Had  that  been  the  meaning  of  the  phrase  it 
would  have  been  utrmnque  regunif  in. the  plural:  This 
meaning  is,  that  a  man  may  be  the  subject  of  either  pow- 
er according  to  his  residence.  Were  the  doctrine,  that 
he  may  be  the  subject  of  both,  correct,  he  would  have  it 
in  his  power  to  enjoy  the  privileges  of  both  governments^ 
without  being  subject  to  the  duties  of  either. 

With  regard  to  the  false  claim  of  Lenoic.  It  is  a  rule 
of  prize  law,  that  a  man  who  makes  a  false  claim  to.  pro- 
tect enemy  property,  forfeits  any  property  of  his  own 
that  may  be  captured  with  it.  .  This  Lenox  appears  to 
have  done  with  respect  to  the  white  lead.  If  he  has, 
not  only  his  own  property  is  forfeited*  but  that  of  Mait- 
land  his  partner  must  share  the  samie  fate^  What  has 
been  said  by  the  counsellor  the  Claimants, to  exculpate. 
Lenox,  is  mere  conjecture. 

As  to  the  ship.  It  is  clear  that  the  register  Was  im^ 
^properly  obtained — not  to  say  frauduUntty.  Maitland,  by 
residing  in  England,  was  not  entitled '  to  an  American 
register.  Lenox,  by  concealing,  when  on oath«  the. fact 
of  Maitland's  residence  in  England,  becomes  particep$ 
criminUf  and  If  he  mixes  his  interest  with  thit  f^f  his 
partner,  the  same  decree  mi»t  be  rendered  as  to  the  pro* 
perty  of  both. 

SarocKTOK, . with  regard  to  the  witJihoIdii^  of  pajier^ 
with  which  M'Gregor  was  taxed  by  the  coui|sel  on  the 
opp<)dite  side,  stated  that  the  decree  of  the  X>Hjrt  below 
was  only  rendered  in  Octoberiast,  when  M'Gregor  had 
the  first  intimation  that  the  papers  were  required  $  since 
which,  there  bad  not  been  tim^  to^obtain  them. 

Satniriayx  March  l^tA.    dfi«en^,...LiviNGBTON.  J. 

WAi^iNGToN,  /.  after  stating  the, facts  of  the  case# 
delivered  the  opinion  of  the  majority  of  the  Court  a^ 
foUows:  :        •    . 

;  The  claims  of  Maitland,  McGregor  and  Jones  are  re- 
sisted, in  ioto,  upon  an  olyection  to  the  nationid  chairac- 
ter   of  the  Claimants.    The  general  question  affecting 
VOL.  VHL  »» 
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•rns  these  parties,  wilUfMrtliepre8eiit»bepostp6iieKatROi*der  to 
V£BiV9»    dispose  of  particolar  obiections  wfaicfa  are  made  to  all 

BAKf  the  claims,  cither  in  Whole  or  iA  part,  krA  whick  wiH 
HASTBii*  dcpe»l  on  the  particular  clrcamstanc^  apply^^  ^ 
-       those  cases. 

1.  The  Jlrst  dAim  that  will  \m  considei^d  tnil  be  that  ^ 
Lenox  and  Maitland  to  the  100  cdsks  of  white  lead, 
which,  it  is  contended,  is  the  property  of  Thes.  Holloway , 
an  acknowledged  British  subject,  but  shipped  in  June, 
iSl2<  by  Win.  Maitland  k  Co.  (a  hou§e  e^CabfislieJl  in 
Livei^ioolf  and  comiiiosed  v>f  Wm.  Maithaid  tmd  Jnaiies 
Lenox)  to  Lenoic  ai^l  MaitlancI,  a  hoioi^  estatfisAred  at 
New  York,  and  composed  rf  the  siane  parties.    To  es- 
tablish tlie  fact  M  property  Sn  Thos.  Holloway,  the  c^- 
tor  relies  upon  ihe  fbflowing  eridende:    The  drlgiTfaB 
bill  of  parcels,  «*nrlo9e<l  in  a  tettor  under  date  of  the'Si^  'of 
July,  1812,  from  Win.  Maitland  &  Co.  to  Lenoic  ktidf 
Maitland,   which   is  headed  thus,    "Th6s.  Hotfowky 
bouj^ht  of  Thomas  Walker  &  Co.  lead  merchants,** 
dated  Jdne  2d,  1812.*  tn  corroboration  of  thfs  pAmajbcie 
evidence  of  property  in  HoHowky,  tiie  frei]^  and  pri- 
inlftge  of  this  lead  is  cast  in  the  margfrt  y>f  the  biH  of 
ladings  but  not  So  lijion  the  acknowledged  -property  of 
!>lfioX  and  Maitknd,  fbe  owners  of  the  j^Wp,  TcttA  in- 
clud'^  ih  the  same  bfHof  ladings  fr6m  wlilrh  circtnii- 
flTtance  h;  is  argtiM  that  this  ffrticle  did  liot  belbttg  to 
Lenox  and  Maitb'^.nd  ;  since,  if  it  did,  no  freight  coulfl 
have  been  charged  on  it,  any  more  than  upon  the  other 
parts  of  the  cargo  claimei!  by  them.    In  Edition  to 
this,  in  a  Kst  bf  gi)f>dn  flhipped  by  Wm.  Mliitland  &  Oo. 
by  this  ves«l,  on  account  of  atid'  consigned  to  heriax 
und  Maitlnnd,  «id  enrlos(*d  in  a*  letter  of  the  22d  An- 
f^9t,  1812,^  from  the  formw  to  the  lutlfer^  by  the  Lsitfy 
Galhitin,  all  flie  goods  clttimed  by  fhjtt  liouse  (^p«r*te- 
ly,  and  also  by  them  and  McGregor  jointly,  are  enume- 
rated, except  this  parcel  6f  white  |i»ad.    This  ^vidrficc 
is  certainly  very  strong  to  fix  a  hostile  character  ^on 
this  property;  and  is  MJtidwd  cohofcsfve'by  the  ^Inis- 
^on  of  Maitland,  in  his  affidavit  nfrade  un*er  the  oinler 
for  further  proof,  to  say  any  thing  in  relation  to  ibt 
•  white  h?  id,  although  he  is  very  particular  as  to  all  the 

^  other  property  claimed  by  L<%')X  and  A^aitfand,  aitd  t>j 
tfa^t  bbd^  j^ilitly  With  !M^Qi*^goK    This  Court  is 


ij^etfitgrp  of  ogU^oiji  ^^t  the  Court  l^elow  ^id  rig^t  in      thb 
vyiciing  this  cl^iai.  VENvSf 
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2.  Tlie  next  claim  to  be  considered,  is  that  of  Magee  masteb* 
and  ^iii\^^  tp  ^  part  (>f  the  cargo  on  board  of  thh  \esst*K 
Mf^gee  is  a  piU^en  of  the  Unltetl  States,  settled  in  New 
Yorii,  aof]  c<)mie€ted  vyitli  Jones  in  a  house  of  ti'ade. 
It  is  urged  by  thp  captors  tiiat  tiie  whole  of  this  pro- 
perty ought  to  Iiave  (k-eu  condemned  as  the  sole  proper- 
ty of  Jone^  The  bill  pf  lading  of  these  goods  expresses 
them  tp  Jje  shipped  by  M*Gregoi  &  Co.  unto  and  on 
account  of  James  Magee  &  Co.  of  Sew  York.    The  in- 
voice is  signed  by  Jones,  at  Mancnebteiv  in  England^ 
and.  describi*s  them  as  go^ds  to  be  shipped  on  board  the 
Venus,  and  to  be  consigned  to  James  Magee  &  Co.  of 
New  York ;  but  it  does  not  specify  on  whose  account 
and  rii)k.    ][p  a  letter  from  Jones  to  Magee,  dated  the 
1st  of  July,  1812,  CO  vexing  an  invoice  of  these  goods^ 
he  say9  **  they  are  to  be  sold  on  joint  account,  or  on 
mine  at  your  option/'    The  whole  question,  as  to  the 
exclusive  property  of  Jones  in  these  goods,  i^  rested, 
by  the  captors,  upon  the  above  expressions  giving  an 
optiofi.  to  Magee  to  be  jointly  concerned  or  not  in  the 
shipment.    The  question  of  law  is,  in  whom  the  right 
of  propeily  was  at  the  time  of  capture  ?    To  effect  a 
change  of  property  as  between  seller  and  buyer,  it  is 
essential  that  there  should  be  a  contract  of  sale  agreed 
to  by  both  parties  j  and  if  the  thing,  agreed  to  be  sola, 
is  to  be  sent  by  tlie  vendor  to  the  vendee,  it  is  necessa- 
ry to  tlie  perfection  of  the  contract  that  it  should  be 
delivered  to  the  purchaser  or  to  his  agent,  wliich  the 
master,  to  many  purposes,  is  considered  to  be.    The 
only  evidence  of  a  contract,'  9uch  as  is  now  set  up,  ap; 
pears  in  the  afSdavit  of  Magee  j  who  states  that,  iii 
1810,  be  was  in  England,  and  agreed  with  Jones  that 
the  latter  should  ship  goods  on  ioint  account,  wl<en  the 
intercourse  bctwei  n  the  two  countries  should  be  open- 
ed ;  and  that,  iij  consequence  of  this  agreement,  the 
present  shipment  was  made.    Now  admit  that  such  an 
agreeqient  was  m^de,  yet  the  delivery  of  the  goods  to 
the  master  of  t^e  vessei  was  not  for  the  use  of  Magee 
and  Jones,  any  jijpie  than  it  whs  for  tlw*  use  of  the  ship- 
per solely;  and,  qopse^uently^  it  amounted  to  nothing 
so  9LH  to  divest  the  property  out  of  the  sliipper,  untu 
M^ee  sbji^uld  /e|ect  to  talj^e  %Uj^  ,^h  ^oint  account,  or 
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THV      to  art  as  the  agent  of  Jones.    Until  this  election  was 
TEivusy    roadei  the  goods  were  at  tlio  risk  of  the  shipper,  which 
XiEf      is  conclusive  as  to  the  right  of  property. 

MASTER. 

3.  Th-"  next  claim  is  that  of  Lenox  and  Maitland  to 
the  ship.    The  facts  in  relation  to  this  subject  are,  that 
James  Li*nox,  as  joint  owner  with  W.  Maitland  of  this 
ship,  obtained,  in  November,  1811,  a  register  for  her, 
which  was  granted  upon  his  oath,  that  he,  together  with. 
W.  Maitland,  ojtht  city  of  JVHr  Yorky  merchant,  were 
the  t^vXy  owners.    At  this  time,  Maitland  was  domiciled 
in  Great  Britain  ;  and  it  is  contended  that  the  state- 
ment, that  Maitland  was  of  New  York,  was  untrue,  and 
subjected  the  vessel  to  forfeiture,  under  the  act  of  con- 
gress of  the  31st  of  December,  1792 ;  and  that  although 
no  claim  is  interposed  for  the  United  States,  still  the 
forfeiture  produced  by  the  misconduct  of  Lenox,  is  suf- 
ficient to  turn  him  out  of  Court,  whatever  disposition 
may  ultimately  be  made  of  the  property.    The  rule  of 
the  prize  Court  is  correctly  stated  in  this  argument  ^ 
and  the  only  question  is,  whether  a  forfeiture  did  accrue 
to  the  United  States.    The  act  of  congress  directs  that 
the  owntT  who  takes  the  oath,  in  case  there  are  mor^ 
tlian  one  owner,  shall,  in  his  oath,  specify  the  names 
and  places  of  abode  of  such  owners,  and  that  they  are 
citizens  of  the  United  States,  if  such  be  the  fact ;  and 
'  if  •one  or  more  of  them  reside  abroad,  as  a  partner  or 
partners  in  a  co-partnership  consisting  of  citizens,  and 
carrying  on  trade  with  the  United  States,  that  such  is 
the  case.    The  law  then  proceeds  to  declare,  that  if  any 
of  the  matters  of  fact  in  the  said  oath  alleged,  within 
the  knowledgt^  of  the  party  swearing,  shall  not  be  true, 
the  ship  shall  be  forfeited  tn  the  United  States.    It  can- 
not be  d  nied  that,  at  the  tin^e  this  oath  was  taken, 
W.  Maitland  was  a  resident  merchant  of  Great  Bri- 
tain, carrying  on  tra^^^  with  the  United  States ;  a  fact 
totally  inconsistent  with  tiiat  alleged  in  the  oath,  that 
he  was  of  the  city  of  New  York.     It  is  probable,  and'^ 
the  Court  is  willing  to  believe,  that  this  statement  was 
innocently  made,   under  a  misconception  of  the  real 
character  which  the  foreign  domicil  of  Maitland  had 
impressed  upon  hisn.     But  still,  the  law  required   ex- 
p}ici  tness  on  this  point,  and  marked  the  distinction  between 
a  person  residing  abroad,  and  one  residing  within  the^ 
TJnited  States.    It  mast  be  admitted,  in  poin^of  law. 
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that  the  fact  sworn  to. by  Lenox  was  not  true ;  and  the      the    ' 
consequence  is  a  forfeiture  of  the  ship  to  the  United    venus, 
States.    The  claim;  therefore,  of  Lenox  and  Maitland      ^jiE,    ' 
to  this  vessel  must  be  rejected.    What  order  shall  be  master. 
made  as  to  the  ultimate  disposition  of  the  propefty* 
must  depend  upon  the  opinion  which  this  Court  may 
^ve  in  some  other  cases  touching  this  subject. 

The  great  question  involred  in  this,  and  many  other 
of  the  prize  cases  which  have  been  argued,  is,  whether 
the  property  of  these  Claimants  who  were  settled  in 
Great  Britain,  and  engaged  in  the  commerce  of  that 
country,  shipped  before  they  had  a  knowledge  of  the 
war,  l|ut  which  was  captured,  after  the  declaration  of 
war,  by  an  American  cruizer,  ought  to  be  condemned 
as  lawful  prize.    It  is  contended  by  the  captors,  that  as 
these  Claimants  had  gained  a  doraicil  in  Great  Britain, 
and  continued  to  enjoy  it  up  to  the  time  when  war  was 
declared,  and  when  these  captures  were   made,  they 
must  be  considered  as  British  subjects,'  in  reference  to 
this  property,  and,  consequently,  that  it  may  legally 
be  seized  as  prize  of  war,  in  like  manner  as  if  it  had 
belonged  to  real  British  subjects.    But  if  not  so,  it  is 
then  insisted,  that  these  Claimants  having,  after  their 
naturalization  in  the  United  States,  returned  to  Great 
Britain,  the  country  of  their  birth,  and  there  re-settled 
themselves,  they  became  redintegrated  British  subjects, 
and  ought  to  be  considered  by  this  Court  in  the  same 
light  as  if  they  had  never  emigrated.     On  the  other 
side  it  is  argued,  that  American  citizens  settled  iii  the 
country  of  the  enemy,  as  these  persons  were,  at  tlie 
time  war  was  declared,  were  entitled  to  a  reasonable 
time  to  elect,  after  they  knew  of  the  war,  to  remain  there, 
or  to  return  to  the  United  States ;  and  that,  until  such 
election  was,  honajide^  made,  the  Courts  of  this  country 
are  bound  to  consider  them  as  American  citizens,  and 
their  property  shipped  before  they  had  an  opportunity 
to  make  this  election,  as  being  protected  against  Ameri- 
can capture. 

There  being  no  dispute  as  to  the  facts  upon  which 
the  domicil  of  these  Claimants  is  asserted,  the  questions 
of  law  alone  remain  to  be  considei'ed.  They  are  two. — 
First,  By  what  means  and  to  what  extent,  a  national 
leliaracter  may  be  impressed  upon  a  jierson,  diflferent 


MO 


8UPREMK  COURT  U.  8. 


THB 

VSNU8, 

BAB» 

MA8TK1U 


i»  at  the  tine  of  the  breaking  out  of  the  war  he^ 
tween  that  coimtry  and  the  United  States. 

2.  The  next  question  is»  what  are  the  consequences  to 
»  which  this  acquired  domicil  may  legally  expose  the  par- 
son entitled  to  it,  in  the  event  -of  a  war  taking  place 
between  the  government  under  which  he  resides  and 
that  to  which  he  owes  a  permanent  alle^ance  ?  A  neu- 
trid  in  his  situatioUf  if  he  should  engage  in  open  hos- 
tilities with  the  other  belligerent*  would  be  considered 
and  treated  as  an  enemy.  A  citizen  of  the  other  belli- 
gerent could  not  be  so  considered*  because  he  could  not* 
by  any  act  of  hostility*  render  himsdf*  strictly  i^eaking* 
an  enemy*  contrary  to  his  permanent  allegiance.  But 
although  he  cannot  be  considered  an  enemy*  in  the 
strict  sense  of  the  word*  yet  he  is  deemed  sueh*  with  re- 
ference to  the  seizure  of  so  much  of  his  pro]^rty  con- 
cerned in  the  trade  of  the  enemy*  as  is  connected  mth 
his  residence.  It  is  found  adhering  to  the  enemj. 
He  is  himself  adhering  to  the  enemy*  although  not 
criminally  so*  unless  he  engages'  in  acts  of  hostility 
against  bis  native  country*  or*  probably*  refuses, 
when  required  by  his  country*  to  return.  The 
same  rule*  us  to  property  engaged  in  the  commerce  at 
the  enemy*  applies  to  neutrals;  and  for  the  same  reason. 
Tlie  converse  of  this  rule  inevitably  applies  to  the  sub- 
ject of  a  belligerent  state  domiciled  in  a  neutral  coipn-« 
try  ;  lie  is  deemed  a  neutral  by  both  belligerents*  with 
reference  to  the  trade  which  he  can*ies  on  with  the  ad- 
verse belligerent*  and  with  all  the  rest  of  the  world. 

But  this  national  character  which  a  man  acquires  by 
residence,  may  be  tIu*own  off  at  pleasure,  by  a  return 
to  his  native  country*  or  even  by  turning  his  back  <m 
the  country  in  whicli  he  has  resided*  on  his  way  to  ano- 
ther. To  use  the  language  of  sir  FT.  Seattf  it  is  an  ad- 
ventitious character  gained  by  residence*  and  which 
ceases  by  non-residence.  It  no  longer  adheres  to  the 
party  from  the  moment  he  puts  himself  in  motioii*  bona 
fidtf  to  quit  the  country  sine  anime  reverttndif  S  Bob. 
*17*  12.  The  Indian.  Chief.  The  reasonableness  of  this 
rule  can  hardly  be  disputed.  Having  once  acquired  a 
national  character  by  residence  in  a  foreign  country*  he 
ought  to  be  bound  by  all  the  consequences  of  it*  until 
he  has  thrown  it  off*  either  by  an  actual  return  to  hia 
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dktiye  coantry,  or  to  tfaat  Where  ht  was  naturalized,  or      the 
by  cooAfnencing  his  removal,  bona  Jide^  and  without  an    tenus, 
intention  of  returning.     If  any  thing  short  of  actual  re-      rak, 
lAoval  be  admitted  to  work  a  change  in  the  national  master. 
character  acquired  by  residence,  it  seems  perfect  y  rea- 
sonable that  the  evidence  of  a  bona  fde  intention  to  re- 
move should  be  such  as  to  leave  no  doubt  of  ils  sfnce  i- 
ty.    Mere  declarations   of  such   an   intention   ought 
tKiv^r  to  be  relied  upon,  when  contradicted,  or  at  least 
rendered  doubtful,  by  a  continuance  of  that  residence 
which  impressed  the  charac;ter.    Tiicy  may  have  been 
made  to  deceive;  or,  if  sincerely  made,  they  may  never 
be  executed.    Even  the  party  himself  ouglit  not*  to  be 
bound  by  them,  because  he  may  afterwards  find  reason 
t6  change  bis  determination,  and  ought  to  be  permitted 
to  do  so.    But  when  he  accompanies  those  declarations 
by  acts  which  speak  a  language  not  to  be  mistaken,  and 
can  hardly  fail  to  be  consummated  by  actual  removal, 
the  strongest  evidence  is  afforded  which  the  nature  of 
duch  a'case  can  furnish.    And  is  it  not  proper  that  the 
Courts  of  a  belligerent  nation  should  deny  to  any.per- 
stm  the  right  to  use  a  character  so  equivocal,  as  to  put 
ft  in  his  power  to  claim  which  ever  may  best  suit  hia 
purpose,  when  it  is  called  in  question  ?     If  liis  property 
be  taken  trading  with  the  enemy,  shall  he  be  allowed  to 
shield  it  from  confiscation,  by  all  ging  that  lie  had  in- 
tended to  remove  from  the  country  of  the  enemy  to  his 
own,  then  neutral,  and,  therefore,  that,  as  a  Aeutral, 
the  trade  was  lawful  ?     If  war  exist  between  the  coun- 
try of  his  residence  and  his  native  country,  and  his  pro- 
Serty  be  seized  by  the  former,  or  by  tlie  latter,  shall  he 
e  heard  to  say  in  the  former  case,  that  he  was  a  domi- 
ciled subject  of  tire  country  of  the  captor,  and  in  the 
latter,  that  he  was  a  native  subject  of  the  country  of 
that  captor  also,  because  he  had  declared  an  intention 
to  resume  his  native  character;  and  thus  to  parry  the 
belligerent  rights  of  both  ?    It  is  to  guard  against  such 
inconsistencies,  and  against  the  frauffS  which  such  pre- 
tensions.  If  tolorated,  would  sanctioti,  that  the  rule 
above  mentioned  has  t^een  adopted.    l71>on  vvhiat  sound 
principle  can  a  distinction  be  framed  between  the  case 
t>f  a  neutral,  and  the  subject  of  one  belligerent  domici- 
led tn  the  cowntry  of*  the  other  at  the  breaking  out  of 
tJic  war  ?    ''lire  property  of  each,  found  engaged  in  the 
commerce  of' their  adopted  country,  bel0D|;ing  to  them, 
TOL*  VIII.  36 
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I'HS  before  the  war^  in  their  character  of  subjects  of  that 
tEKCSf  countrjf  so  long  as  they  continued  to  retain  their  domi- 
BABy  cil ;  and  when  a  state  of  war  takes  place  between  that 
If  A8TB1U  country  and  any  other,  by  which  the  two  nations  and 
—  all  their  subjects  become  enemies  to  each  other,  it  fol- 
lows that  the  property,  which  was  onc«  the  property  of 
a  friendf  bc^longs  now,  in  reference  to  that  property,  to 
an  enemy.  This  doctrine  of  the  common  law  and  prize 
Courts  of  England  is  founded,  like  that  mentioned  under 
the  first  head,  upon  national  law;  and  it  is  believed  to 
be  strongly  supported  by  reason  and  justice.  It  is  laid 
down  by  drotius,  p.  56a,  <<  that  all  the  subjects  of  the 
«  enemy  who  are  such  from  a  permanent  cause,  that  is 
<<  to  say,  settled  in  the  country^  are  liable  to  the  law  of 
«  reprisals,  whether  they  be  natives  or  foreigners  ;  but 
<<  not  so  if  they  are  oidy  trading  6r  sojourning  for  a 
<«  little  time."  And  why,  it  may  be  confidently  asked, 
should  nut  tlie  property  of  such  subjects  be  exposed  to 
the  law  of  reprisals  and  of  war,  so  long  as  the  owner 
retains  his  acquired  domicil,  or,  in  the  words  ofGroHus, 
confiniics  a  permanent  residence  in  the  country  of  the 
enemy  ?  •  They  were  before,  and  continue  after  the  war, 
bound,  by  such  residence,  to  the  societj  of  which  they 
are  memb:  rs,  subject  to  the  laws  of  the  state,  and  ow- 
ing a  qualifii  d  allegiance  thereto  ^  they  are  obliged  to 
defend  it,  (with  an  exception  in  favor  of  sucli  a  subject, 
in  relation  ^o  his  native  country)  in  return  for  the  pro- 
tection if  afi<>rds  them,  and  the  privileges  which  the 
laws  bestow  upon  them  as  subjects.  Tlie  property  of 
such  persons,  equally  with  tliat  of  the  native  subjects  in 
tht*ir  totality,  19  to  be  considered  as  the  goods  of  the 
nation,  in  regard  to  other  states^  It  belongs,  in  some 
-sort,  to  the  state,  from  the  right  which  she  ha^over  the 
goods  of  its  citizens,  which  make. a  part  of  the  sum 
total  of  its  riches,  and  augment  its  power.  Vaft.  1^7, 
and  also  J9r  1,  e,  14,  $  182«  In  reprisals,  continues,  the 
same  author,  we  seize  on  tlie  property  of  the  siAject, 
jufjt  as  we  would  that  of  the  sovereign  ^  every  thing 
that  belongs  to  the  nation  is  sttb|eci  to  reprisals, 
wherever  it  can  be  seized,  with  the  exception  of  a  de- 
posit entrusted  to  the  pnMic  fatth-  B.  %  e.  IS,  §  S^* 
Now  if  a  permanent  residence  constitutes  the  person  a 
subject  of  the  country  where  he  is  settled,  so  long  as 
lie  continues  to  reside  there,  and  subjects  his  propertj 
.  to  the  law  of  reprisals^  as  a  part  of  the  propertj  Jf  tbie 
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iialtioJD/  it  would  seem  difficult  to  maintain  that  the  same    ^  tise 
consequences  would  not  follow  in*  the  case  of  an  open    yfeNtiSy 
and  public  war^  whether  between  the  adopted  and  na-      rae^ 
tive  countries  of  persons  so  domiciled^  or  between  the  masteb. 
former  and  any  other  nation.    If,  then^  nothing  but  an 
actual  removal^  or  a  bonaf-de  beginning  to  removcy  can 
change  a  national  charac&r  acquired  by  doiiiicil,  and 
if,  at  the  time  of  the  inception  oi  the  voyage,  as  well 
as  at  the  time  of  capture,  the  property  belonged  to  stich 
domiciled  person  in  his  character  of  a  subject,  what  is 
there  that  does,  or  bught  to  exempt  it  from  capture  by 
the  privateers  of  his  native  country,  if,  at  the  time  of 
capture,  he  continues  to  reside  in  the  country  of  the  ad- 
verse belligerent?    It  is  contended  that  a  native  or  na« 
turalized  subject  of  one  country,  who  is  surprised  in 
the  country  where  he  wus  domiciled  by  a  declaration 
of  war,  ought  to  have  time  to  make  his  election  to  con- 
tinue there,  or  to  remove  to  the  country  to  which  he 
owes  a  permanent  allegiance;  and  that,  until  sucli  elec- 
tion is  made,  his  prop(  rty  ought  to  be  protec  ted  from 
capture  by  the  cruisers  of  the  latter.    1  his  doctrine  is 
believed  to  be  as  unfounded  in  reason  and  justice,  as  it 
clearly  is  in  law.    In  the  first  place,  it  it  founded  upon 
a  presumption  that  the  person  will  certainly  remcrve, 
before  it  can  possibly  be  known  whether  he  may  elect 
to  do  so  or  not.    ttas  said  that  this  presumption  ought 
to  be  made,  because,  upon  receiving  information  of  the 
war,  it  will  be  his  duty  to  return  home.    This  position 
is  denied.    It  is  his  duty  'to  icomrait  no  acts  of  hostility 
against  his  native  country,  and  to  return  to  her  assis*- 
tance  when  required  to  do  so ;  nor  will  any  just  nation^ 
regarding  the  mild  principles  of  the  law  of  nations,  re-^ 
quire  him  to  take  arms  against  his  native  country,  or 
refuse  her  permission  to  him  to  withdraw  whenever  he 
wishes  to  do  so,  unless  under  peculiar  circumstances^ 
which,  by  such  removal  at. a  critical  period,  might  en« 
danger  the  public  safety^    The  conventional  law  of  na- 
tions is  in  conformity  with  these  principles.    It  is  not 
uncommon  to  stipulate  in  treaties  tiiat  the  subjects  of 
each  shall  be  allowed  to  remove  with  their  property,  or 
to  remain  unmolested.     Such  a  stipulation  does  not  cor 
erce  those  subjects  either  to  remove  or  to  remain.  They 
are  left  free  to  chuse  for  themselves  5  and  when  they 
h^ve  pnade  their  election,  they  claim  the  right  of  enjo^- 
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in^  it  under  the  treaty*    But  until  the  ctection  is  made^ 
their  former  character  continues  unchanged. 

Until  this  election  Js  made,  if  his  property  found 
upon  the  high  soas,  engaged  in  the  commerce  ol  his 
adopted  country,  should  be  permitted,  by  tiie  cruisers 
of  the  other  belligerent,  f o  |)ass  free,  msder  the  notion 
that  he  may  elert  to  remove,  upon  notice  of  the  war, 
and  slmuld  arrive  safe,  what  is  to  be  done  in  case  the 
owner  of  it  should  afterwards  elect  to  remain  where  he 
is  ?  or,  if  captured  and  brought  immediately  to  adjudi- 
cation, it  must,  upon  tiiis  doctrine,  be  acquitted  until 
the  election  to  remain  is  made  and  known.    In  short, 
the  point  contended  for  would  apply  the  doctrine  of  re- 
lation to  cases  where  the  party  claiming  the  beaefit  of 
it  may  gain  all,  and  can  lose  nothing.    If  he,  after  tlie 
capture,  should  find  it  his  interest  to  remain  where  he 
is  domiciled,  his  property  embarked  b<^ore  his  election 
was  made,  is  safe ;  and  if  he  finds  it  beat  to  return,  it 
is  safe  of  course.    It  Is  safe  whether  he  goes  or  stays. 
This  doctrine,  producing  such   contiradictory  conse- 
quences, is  not  only  unsupported  by  any  authority,  but 
it  would  violate  principles  long  and  well  established  in 
the  prize  Courts  of  England,  and  which  ought  not, 
without  strong  reasons  tshich  may  render  them  inap- 
plicahle  to  this  country,  to  be  disregaaded  by  thi&  Court. 
The  nde  there„is,  tlat  the  chai-acter  of  pniperty,  during 
war,  cannot  be  changed  in  transitu^  by  any  act  of  the 
party,  subsequent  to  the  capture.   Tlie  rule  indeed  goes 
farther :  as  to  the  correctness  of  which  in  Its  greatest 
extension,  no  opinion  n<*ed  now  be  given ;  but  it  may 
safely  be  aflSrmed  that  this  change  cannot  and  ought  not 
to  be  effected  by  an  election  of  the  owner  and  shipper 
of  it  made  subsequent  to  the  capture^  and,  more  especial- 
ly, after  a  knowledge  of  the  capture  is  obtained  by  tiie 
own^T.     Observe  the  consequences  which  would  result 
from  it.    The  capture  is  made  and  known.   The  owner 
is  allowed  to  deliberate  wh^^ther  it  is  his  interest  to  re- 
main a  subject  of  his  ad'>pted,  or  of  his  native  country. 
If  the  captoi^e  be  made  by  the  former,  then  he  elects  to 
be  a  subject  of  that  country ;  if  by  the  latter,  /then  a 
subject  of  that.    Can  such  a  privileged  situation  be 
tolerated  by  either  belligerent?   Can  anv  system  rfiaw 
he  correct,  which  places  an  individual  who  adheres  to 
one  belligerents  and,  to  the  period  of  his  election  to  re- 
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MOTe,  contributes  to  encrease  lier  wealth,  in  so  anoni-      the 
alous  a  situation  as  to  be  clothed  with  the  privileges  of    yen us» 
a neutraU  as  to  both t belligerents?    This  notion  about      bae, 
a  temporary  state*  of  neutrality  impressed  upon  a  sub-  master* 
ject  of  one  of  the  WUigei'entSy  and  the  consequent  ex-    . 
emptioii  of  his  property  from  capture  by  either,  until 
he  has  had  notice  ot  the  war  and  made  his  election,  is 
altogether  a  novel  theory,  and  seems,  from  the  course 
of  the  argument,  to  owe  its  origin  to  a  supposed  hard- 
ship to  which  the  contrary  doctrine  exposes  him.    But 
if  the  reasoning  employed  on  this  subject  be  correct,  no 
such  hardship  ran  exist.    For  if,  before  the  election  is 
made,  his  property  on  the  ocean  is  liable  to  capture  by 
the  crqizers  of  his  native  and  deserted  country,  it  is  not 
only  free  fit*om  capture  by  those  of  his  adopted  country, 
but  i»  under  its  pi*otection.    The  privilege  is  supposed 
to  be  equal  to  the  disadvantage,  and  is  therefore  just« 
The  d'tubifi  privilege  claimed  seems  toe  unreasonable  to 
be.granted. 

It  will  be  observed^  that  in  the  foregoing  opinion  rcS" 
pecting  tlie  nature  and  consequences  of  domicil,  very 
few  cases  have  been  refei*red  to.  It  was  thought  best 
nr>t  to  interrupt  the  chain  of  argument,  by  stopping  to 
examine  cases ,-  but  faithfully  t<i   present  the  essential  .  , 

princi|>le8  to  be  extracted  from  those  which  were  cited  at 
the  bar,  or  which  have  otherwise  come  under  the  view  of 
the  Court,  and  which  applied  to  the  subject.  "With  \^hat 
success  this  has  been  executed^  is  not  for  me  to  de(  ide. 
But  tiiere  are  two  or  three  cases  whicif  stem  to  bo  so  ap- 
plicable, and  q^t  tlie  same  time  so  conclusive  on  the  great 
points  of  this  question,  that  it  may  not  be  improp:'.r  brief- 
ly to  notice  tbem.  In  support  of  the  general  principles, 
that  the  national  character  of  the  owner  at  the  time  of 
capture,  must  decide  his  right  to  claim,  and  that  a  sub« 
ject  is  condemned  by  it,  even  in  the  Courts  of  his  native 
country,  without  time  being  allowed  to  iiim  to  elect  to 
remove,  the  following  cases  may  be  referred  to.    In  tha  ^ 

Boedes  Lustpb  Rob*  ^7,  it  was  decided  that  the  property 
of  a  resident  of  Den\arara,  shipped  before  hostilities  of  any 
kind  had  occurred  between  Holland  and  Great  Britain, 
butwhich  was  captured  under  an  embargo  declared  by  En^ 
gland  upon  Dutch  property,  ias  preparatory  to  war  which 
ensued  soon  after  the  seizure,  was,  by  tlie  retroactive  effect 
of  the  war.  applied  to  property  so  seized,  to  be  considar- 
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THE      ed  as  the  projicrtj  of  tm  enemy  taken  in  war*    In  thiB 
▼ENUSy    Ciise,  sir  W,  8coit  lays  it  down,  that,  w^iere  property  is 

KAK,      taken  in  a  state,  of  liostilitj,  tlie  universal  practice  has 
MA8TBIU  euT  been  to  hoklit  subject  to  cyndemnation,  although 
.*«..«— ^  the  Claimants  may  have  become  Eriends  and  subjects 
prior  to  tlie  adjtjdi<'a(ion«  This  case  is  somewhat  strong- 
er than  the  present,  in  the  circumstance  -that  in  that, 
tiie  state  of  liostility,  alleged  to  have  existed  at  the  time 
«>f  capture  was  made  out  by  considering  the  subsequent 
declaration  of  war  as  relating  back  to  the  time  of  seizure 
under  the  embargo,  by  which  reference  it  was  decided  to 
be  a  h(M9tile  embargo,  and  of  course  tantamount  to  an 
actual  state  of  war.    But  this  case  also  proves,  not  only 
that  the  hostile chaiacter  of  the  property  at  the  time  of 
capture  establishes  the  legality  of  it,  but  that  no  future 
circumstance  changing  the  hostile  character  of  the  Clai- 
mant to  that  of  a  friend  or  subject,  can  cfutitle  him  to  reS' 
titurion.     Whether  the  Claimant,  in  this  case,  was  a  neu- 
tral or  a  British  suliject,  does  not  appear.    But.if  the 
former,  it  will  uot,  it  is  presumed,  be  contended  that  he 
is,  up<in  the  principles  of  national  law,  less  to  be  favor-' 
ed  in  the  Courts  of  the  belligerent,  than  a  subject  of  that 
nation  domiciled  in  the  country  of  the  adverse  bellige- 
rent. fFhitehOTs  case,  however,  referred  to  frequently  in 
I  Rob.  reports,  comes  fully  up  to  the  present,  because  he 

was  a  British  subject,  who  had  settled  but  a  few  days  in 
tlie  hostile  country,  but  before  he  knew  or  could  have 
known  of  the  declaration  of  war ;  yet,  as  he  went  there 
with  an  intention  to  settle,  this,  connected  with  his  resi- 
dence, short  as  it  was,  fixed  his  national  character,  and 
klentified  him  with  the  enemy  of  the  coun^^py  he  bsd  so 
recently  quitted.  The  want  of  notice,  and  of  an  oppor- 
tunity to  extricate  himself  from  a  situation  to  which  he 
had  so  recently  and  so  innocently  exposed  himself,  could 
not  prevail  to  pi*otect  his  property  against  the  bellige- 
retit  rights  of  his  own  cuuntry,and  to  save  it  from  confis- 
cation. There  are  many  other  strong  cases  npon  these 
points,  winch  I  forbear  to  notice  particularly,  from  an 
unwillingness  to  swell  this  opinion  already  too  long. 

The  sentence  of  the  Court  is  as  follows : 

v. 

This  cause  came  on  to  be  heard  on  the  trsuiscript  of 
Ihe  record,  and  was  argued  by  counsel ;  on  consideration 
whereof,  it  is  decreed  and  ordered  that  the  sentence  of 
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the  Circuit  Court  of  Massachusetts  condemnini;  the  one 
hundred  casks  of  white  lead  claimed  by  Lenox  and  Mait- 
land  be,  and  the  same  is  hereby  affirmed  with  costs.  And 
that  the  sentence  of  the  said  Circuit  Court  as  to  the 
claim  of  Magee  and  Jones  to  twenty-one  trunks  of  mer-  • 
chandize  be^  and  the  same  is  hereby  reversed  and  an- 
nulled ;  and  that  the  said  twenty-one  trunks  of  merchan- 
dize be  condemned  to  the  captors  ;  and  that  the  sentence 
of  the  said  Circuit  Court  as  to  the  ship  Venus  cUitned 
by  Lenox  and  Maitlaml  be  and  the  same  is  hereby  re- 
versed ;  and  that  the  said  ship  Venus  be  condemni'd,  the 
one  half  thereof  to  the  captors,  theother  half  iotiie  Uni- 
ted States^  under  the  order  of  the  said  Circuit  Court. 
That  the  sentence  of  the  said  Circuit  Court  as  to  the 
claim  of  Wm.  Maitland  to  one  half  ofone  hundred  and  fif- 
ty crates  of  earthen  ware,  thiiiy-fi  ve  cases  and  three  casks 
of  copper,  nine  pieces  of  cotton  baggingand  twenty  and  four 
twentieths  tons  of  coaU  be  and  the  same  is  hereby  revers- 
ed, and  that  the  same  be  condemned  to  the  captors ;'  and 
that  the  sentence  of  the  said  Circuit  Court,  as  to  the 
claim  of  Alexander  M'Gregor  to  one  half  ofone  hundred 
and  ninety-eight  packages  of  merchandize  as  the  joint 
property  6f  himself  and  Lenox  and  Maitland,  and  of  the 
claim  of  Wm.  Maitland  for  one  fourth  of  tl^e  same  goods, 
and  of  the  claim  of  Alexander  M^Greg^r  to  twenty-five 
piec/CS  of  cotton  haggtng  and  five  trunks  of  merchandize. 
be,  and  the  same  is  hereby  reversed  and  annulled,  and 
that  the  same  he  condemned  to  the  captors;  and  that  the 
said  cause  be  remanded  to  the  said  Circuit  Court  for  fur- 
ther proceedings  to  he  had  therein. 

.    J0HNS017,  J.  declined  giving  an  opinion. 

■^  , 

^Story,  J.  I  do  not  sit  in  this  cause :  but  the  gi»cat 
question  involved  in  it,  respecting  the  efiect  of  domicil 
on  national  character,  forms  the  leading  point  in  many 
cases  before  the  Court.  Thos.e  cases  have  heen  ablv 
and  fully  argued,  and  I  have  listened,  with  great  soliei-^ 
tttde  and  attention,  to  the  discussion.  On  so  important 
a  question,  wh«re  a  difference  of  opinion  has  been  ex- 
pressed on  the  bench,  I  do  not  feel  at  liberty  to  withdraw 
myself  from  the  responsibility  which  the  law  imposes  on 
me.  .  The  parties  in  the  other  cases  have  a  right  to 'my 
opinion ;  and,  however  painful  it  is,  in  the  enibarrassi«ig 
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TUB      situation  in  which  I  stanfl,  to  declare  it^  I  shall  not  shrink 
YKNUSy    from  what  I  deem  a  pei*eni|)tory  doty.     Theqaestion  in 
11  \  K.      not  new  to  me :  It  has  been  repeatedly  before  me  in  the 
MASTER.  Circuit  Courts  and  has  been  applied  sometimes  to  relieve 
and  sometimes  to  condemn  the  Claimant.    I  shall  not 
pretend  to  go  over  the' grounds  of  argument;  bat  con- 
tent mysolf  with  declaring  my  entire  concurrence  in  the 
jpinion  expressed  by  Judge  Washington  on  this  ^int 

MARSHAX.X9  Ch.  J,  I  entirely  concur  in  so  much  of  the 
opinion  delivered  in  this  t^ase,  as  attaches  ahosttte  charac- 
ter to  the  property  of  an  American  citizen  continuing,  after 
tfie  declaration  of  war,  to  reside  and  trade  in  the  country 
of  the  enemy  ;  and  I  subscribe  implicitly  to  the  reason- 
ing urs^d  in  its  sap|)ort.  But  from  so  much  of  thai 
opinion  as  subjects  to  confiscation  the  pi-operty  of  aciti- 
«en  shipped  before  a  knowledge  of  the  war,  and  which 
disallows  tlie  defence  founded  on  an  intenttcm  to  change 
his  domicii  and  to  return  to  the  United  States,  manifes- 
ted in  a  sufficient  mnnner,  find  within  a  reasonable  time 
after  knowledge  of  the  war,  although  it  be  subsequent  to 
the  capture,  I  feel  myself  compelled  to  dissent. 

The  question  is  undoubtedly  complex  and  intricate. 
It  is  difficult  to  draw  a  line  of  discrimination  which  shaft 
be  at  the  same  time  precise  and  equitable.  But  the  dif- 
ficulty does  not  appear  to  me  to  be  stffficient  to  deter 
Courts  from  making  the  attempt. 

A  merchant  residing  abroad  for  commercial  purposes 
may  certainly  intend  to  continue  in  the  foreign  country 
so  long  as  peace  shall  exist,  provided  his  commercial  ob- 
jects shall  detain  him  so  long,  but  to  leave  it  the  in- 
stant war  shall  break  ont  between  that  country  and  his 
own.  This  intention,  it  is  not  necessary  to  manifisst  dur- 
ing peace ;  and  when  war  s!>all  commence,  the  bellige- 
rent cruizer  may  find  his  propei-ty  on  the  ocean,  and  may 
capture  it,  before  he  kn')ws  that  war  exists.  The  ques- 
tion whether  this  be  enemy  property  or  not,  dependSf  in 
"^y  ju<lg"^cnt,  not  exclusively  on  the  residence  of  the 
owner  at  the  time,  but  on  his  residence  taken  in  comiex^ 
io|i  with  bis  national  character  ad  a  citizen,  and  with  his 
intention  to  continife  or  to^discontincie  his  cbunmerdiai 
domicii  in  the  event  of  war. 
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Tbe evidence  of  this  intention  willrarely^  if  ever^  be      thU 
^wm  during  peace.    It  must,  therefore^ be  furnished^if    YBNirSf 
at  alU  after  the  war  sUdi  be  known  to  him  $  and  that      rae, 
knowledge  may  be  preceded  by  the  capture  of  bis  goods,  mastbb. 
It  appears  to  me,  then,  to  be  a  case  in  which,  as  in  ma«  — 
ny  others,  justice  requires  that  subsequent  testimony  shall 
be  received  to  prove  a  pre-existing  fact*   Measures  taken 
for  removal  immediately  after  a  war,  may  prove  a  pre- 
vious intention  to  remove  in  the  event  of  war,  and  may 
prove  that  the  captured  property,  although,  primafaeief 
belon^ng  to  an  enemy,  does,  in  fact,  belong  to  a  friend* 
Jm  such  case,  the  citizen,  in  my  opinion,  has  a  right,  m 
the  nahire  of  tkejus  poftitntimi,  to  claim  restitution* 

> 

.  * 

Ab  this  quesfion  is  not  only  decisive  of  many,  claims 
iK^w  depending  before  this  Court,  but  is  also  of  vast  im- 
pottance  to  <Mir  merchants  generally,  I  may  be  excused 
"Sn*  statii^,  at  some  length,  tlie  nsftsons  on  which  my 
opiiifon  is  founded* 

i^be  whdle  system  of  decisions  applicable  to  this  sub-^ 
ject,  rests  on  the  law  of  nations  as  its  base.  It  is^ 
therefore,  of  some  importance  to  enquire  how  far  the 
writers  on  that  law  consider  the  subjects  of  one  power 
residing  within  the  territory  of  another,  as  retaining 
thi^ir  original  character,  or  partaking  of  the  character 
of  the  nation  in  which  they  reside. 

FTxUek  who,  though  not  very  full  to  this  point,  is  more 
exi^fcit  and  more  satisfactory  on  it  than  any  other  whose 
work  has  fallen  into  my  hands,  says,  «  tlie  citizens  are 
<'  thei  members  of  the  civil  society  ;  bound  to  this  socio* 
«« ty  by  certain  duties,  and  subject  to  its  authority,  tliey 
'<  equally  participate  in  its  advantages.  The  nativeSf  or 
<'  iftdigeueSf  are  those  born  iii  the  country,  of  parents  ^ 
'<  who  are  citizens*  Society  not  being  able  to  subsist 
<<and  to  perpetuate  itself  but  by  the  children  of  theciti- 
**  sens,  those  children  naturally  {Mow  the  condition  of 
«« their  fathers,  and  succeed  to  all  their  rights/' 

«<  The  inhabitants,  as  distinguished  from  citizens,  are 
^«  strangers  who  are  permitted  to  settle  and  stay  in  th» 
«*  country.  Bound  by  their  residence  to  the  society,  tliey 
««  are  subject  to  the  laws  of  the  state,  while  they  reside 
«« there,  and  they  are  obliged  to  defend  it,  because  itg^nti' 
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•MB      <<  tfMm  protection,  tiioogli  they  do  not  ]padsiBi{UKte  ui  all 

▼BH ire,    '<  the  rig^hts  of  citisens.    They  ^njoy  only  the  adran- 

MMM,     M  tagee  which  the  lawe,  or  cuotoft  gives  them.  The  per- 

MASTBB.  ^  pSual  inhahiUmU  are  those  who  imye  reomed  the  rij^t 

■  ■         M  of  perpetual  residence.    These  an  a  khiA  of  citisens 

<<  of  aa  Inferior  order»  aad  are  united  and  salgeet  to  the 

^  societyy  without  psrticipating  in  sdl  ita  advantsges.*' 

«<  The  domicil  is  the  habitation  fixed  in  any  place^ 
**  with  an  intention  of  alu^s  staying  tiiere.  A  inaen 
<<does  noty  then,  establish  his  domicil  in  any  ptaee,  nn- 
'^  less  he  makes  saflctentty  Jknown  his  intention  of  fixing 
'  ^there»  either  tacldy  or  hy  an  exprent  de<AaratkMi. 
^'Howevpr^  this  declaration  is  no  reason  why,  if  he  af- 
'« terwards  changes  bis  mind,  he  may  not  remoye  liis 
^  domicil  elsewhere.  In  this  sens^  be  who  stops,  evmi 
^  for  a  long  time,  in  a  place,  for  the  mani^mmt  ^  h» 
«'  affairs,  has  onfy  a  simple  habitatioa  there^  but  has  no^ 
•*  domicil/' 

A  domicil,  then,  in  Ae  «ense  in  which  this  term  is> 
ased  by  Vattel,  requires  not  only  actaal  residence  in  a 
foreign  country,  but  <^  an  intention  of  always  staying 
there.*'  Actual  residence  without  this  intention,  amoimta 
to  no  more  than  «  simple  habitations^ 

Althougli  this  intention  may  be  Implied  wktbowt  beings 
expre5)sed,  it  ought  not,  I  think,  to  be  implied,  to  the  in- 
jury of  the  individual,  from  acts  entirely  eqaiv%cal-  If 
the  stranger  has  not  the  power  of  making  bis  residence 
perpetual,  if  circumstances,  after  his  arrival  in  a  cosbp. 
try,  so  change,  as  to  make  his  Continuance  there  disad- 
l^antagoous  to  himself,  and  his  power  to  continue,  doubtful  ;- 
"  an  intention  always  to  stay  there"  ought  not,  I  thinks  to 
bo  fixed  upon  him,  in  consequence  of  an  unexpfaiiRed  resi- 
dence previous  to  that  change  of  circumstances.  Mere 
residence,  under  particular  circumstances,  wotdd  aeent 
to  me,  at  most,  to  prove  only  an  intention  to  remain  so 
long  as  those  circumiE^ances  continue  the  same,  or  e^wd- 
fy  advantageous.  This  does  not  gire  a  domicil.  Tlie 
ntenftlon  whicii  gives  a  domicil  is  an  anconditioAal  in- 
iMtion  « to  nUiy  always.'* 

The  right  of  the  citiarens  or  subjects  of  one  coantry  U> 
Maw  ta  another^  depends  on  Ae  wiB  of  the  aoviraaif^ 


•■wai*^ 
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^that  ether )  and  if  that  wUl  be  not  expressed  other-      ts« 
*wise  than  by  that  general  hospitalitj  which  receives  and    tbvv^ 
affords  security  to  strangersy  it  is  supposed  to  ternunate      ha£» 
nvith  the  relations  of  peace  between  Uie  two  countries,  hastes* 
When  war  breaks  out,  the  subjects  ^of  ope  belligerent  in  •*- 
the  country  of  ihe  other  are  considered  as  enemies^  and 
bare  no  right  to  remain  there. 

Vattel  saySf  '^  enemies  continue  such  wherever  they 
^<  happen  to  be.  The  place 'of  abode  is  of  no  account 
^f  here.  It  is  the  political  ties  which  determine  the  qual- 
^  ity.  While  a  man  remains  a  citizen  of  his  own  coun-i 
^<  try^  he  remains  the  enemy  of  idl  those  with  whonl  his 
<'  nation  is  itt  war.'' 

It  w»iild  seem  to  me»  to  require  very  strong  evidence 
of  an  intention  to  become  the  permanent  inhi£itant  of  a 
foreigii  country,  to  justify  a  court  in  presuming  such  in^ 
tentjon  to  continue^  when  that  residence  must  expose 
the  person  to  the  inconvenience  of  being  considered  and 
tce«t»d  as  an  en^tny.  The  intention  to  be  inferred  sole- 
ly from  the  fact  of  residence  during  pc^ce,  for  commercial 
purposesf  is,  in  my  judgment,  necessarily  conditional^ 
and  dependent  on  tlie  continuance  of  the  relations  oC 
peace  between  the  two  countries. 

» 

So  far  is  the  law  of  nations  from  considering  residence 
in  a  foreign  country  in  time  of  peace,  as  evidence  of  an 
intention  « always  to  stay  there,^'  even  in  time  of  war, 
that  the  very  contrary  is  expressed.  Vattel  says,  «'  the 
<^  sovereign  declaring  war  can  neither  detain  those  sub- 
<<  jects  of  the  enemy  who  are  within  his  dominio^nsat  the 
<<  time  of  the  declaration,  nor  their  effects.  They  came 
**  intq  bis  countiy  on  tiie  public  faith.  By  permitting 
<^  them  to  enter  his  territory  and  to  continue  there,  he 
^<  tsicitly  promised  tliem  liberty  and  security  for  the|r 
<<  retmw.  He  is  therefore  to  aUow  them  a  reasou^le 
^f  tkojd  for  wijthdrawing  with  their  effects ;  and  if  they 
*(  stay  beyond  the  time  prescribed^  be  has  a  right  to  treat 
^<  tbeia  as  enemiesy  though  as  enemies  disarmed.'' 

Tlie  stranger  merejy  residing  in  a  country  during 
peace^  however  long  his  stay,  and  whatever  bis  em^oy- 
meat,  provided  it  be  snch  as  strangers  may  engage  in, 
cuaa^ty  ea  the  prittca^lef  .^f  aj^oncdlaw,  ik  considered 


^■1  M-_--a&L. .. 
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THB      as  incorporated  into  that  societyt  so  aSf  immediately  or 

VENuSf    a  declaration  of  war^  to  become  the  enemy  of  his  own* 

BAE,      <'  His  property,**  says  VoMt  '*  is  still  a  part  of  the  tota- 

MASTBiL  '<lity  of  the  wbalth  of  his  nation."  <^  The  citizen  or  suh- 

■    I.  t      ^<ject  of  a  state^^MTho  absents  himsdf  for  a  time^  without 

**  any  intention  to  abandon  the  society  of  which  he  is  a 

''member^  does  not  lose  his  privilege*  by  his  absence  ; 

<<he  preserves  his  rights,  and  remains  bound  by  tiie 

#<  same  obligations.     Being  received  in  a  foreign  coun- 

<<  try,  in  virtue  of  the  natural  society,  the  commiinication 

^and  commerce,  which  nations  are  obliged  to  ctdtiVjUe 

^<  with  each  other,  he  ought  to  be  considered  there  as  a 

^  meAber  of  his  own  nation,  and  treated  as  such*'' 

» 
The  subject  of  one  power  inhabiting  the  country  of 
another,  ought  not  to  be  considered  as  a  member  of  the 
nation  in  which  he  resides,  even  by  foreigners ;  nor  ought 
he,  on  the  first  commencement  of  hostilities,  to  be  treated 
as  an  enemy  by  the  enemies  of  that  nation. 

BurlamaqMi  says,  «^as  to  strangers,  those  who  settle  in 
« the  enemy's  country  after  a  v^^ar  is  began,  of  whi^ 
^  ft  they  had  previous  notice,  may  justly  be  looked  upon 

^«  as  enemies  and  treated  as  sach»  But  in  regard  to  snch 
f^  as  went  thither  before  the  war,  justice  a^nd  humanity 
^<  require  that  we  should  ^ve  them  a  reasonable  time  to 
^<  retire ;  and  if  they  neglect  that  oppoHunity,  they  are 
^'accounted  enemies.'* 

'  If  this  rule  be  obligatory  on  foreign  nations,  much 
more  ought  it  to  bind  that  of  which  the  individnal  is  a 
inember. 

I  think  I  cannot  he  mistaken  when  I  say  that,  in  all 
the  views  taken  of  this  sul^ect  by  the  most  approved 
writers  on  the  law  of  nations,  the  citizen  of  one  country 
residing  in  another,  is  not  considered  as  incorporated 
In  that  other,  but  is  still  considered  a^  belonging  to  that 
society  of  which  he  was  originally  n  member.  And  if 
"  war  break  out  between  the  two  nations,  he  is  to  he  per- 
mitted, and  is  expected,  to  return  to  his  own.  I  do  not 
perceive  in  tikose  writers  any  exception  with  regard  to 
m^^hants. 

It  mosti'however,  be  leujkLnoirledged  thattiiogiiea 
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iemflioii  of  cotmneix^  has  had  considerable  inlliieiice  on      tke 
national  law.    Rules  have  been  adopted,  perhaps  by    vsirus, 
general  consent,  principles  have  been  engrafted  on  the      lUBf 
original  stalk  of  public  law,  by  which  merchants,  while  ifASTBB. 
belonging  politically  to  one  sodety,  are  considered  com-  — «-— — 
mwcklly  as  the  members  of  another:    For  commercial 
purposes  the  merchant  is  considered  as  a  member  of 
that  society  in  which  he  has  his  domicil ;  and  less  con- 
chisiTe  evidence  than  would  seem  to  be  required  in  ge- 
neral cases,  by  the  law  of  nations,  has  been  allowed  to 
*  fix  the  domicil  for  commercial  purposes.    But  I  cannot 
admit  that  tl^)  original  meaning  of  the  term  is  to  be  en- 
tirely disregarded,  or  the  true  nature  of  this  domicil  to 
be  overlooked.    The  effects  of  the  rule  ought  to  be 
regulated  by  the  motives  which  are  presumed  to  have 
itiduced  its  establishment,  and  by  the  convenience  it  was 
kitended  to  promote. 

The  policy  of  commercial  nations  receives  foreign 
merchants  inii  their  bosom ;  and  permits  their  own 
citizens  to  reside  abroad  for  the  purposes  of  trade 
^  without  injury  to  their  rights  or  character  as  citizens. 
This  free  intercommunication  must  certainly  be  be- 
lievedy  by  the  nations  who  allow  it,  to  be  promotive  of 
their  interests.    Nor  is  this  opinion  ill  founded.    No- 
thing can  be  more  obvious  than  that  the  affaira  of  a 
commercial  company  will  be  transacted  to  most  advan- 
tage by  being  conducted,  as  it  respects  both  purchase 
and  sale,  under  the  eye  of  a  person  interested  in  the  re- 
sult.   The  nation  which  takes  an  interest  in  the  pros- 
perity of  its  commerce,  can  ^el  no  inclination  to  restrain 
Its  citizens  from  residence  abroad  for  the  pvii'poses  of 
commerce ;  nor  will  it  hastily  construe  such  residence 
into  a  change  of  national  character,  to  the  injury  of  the 
individual.    It  is  not  the  policy  of  such  a  nation,  nor 
can  it  be  its  wish,  to  restrain  its  citizens  from  pursuing 
abroad  a  business  which  tends  to  enrich  itself.  It  ought 
not,  then,  to  consider  them  as  enemies  in  consequence 
of  their  having  engaged  in  such  pursuit  in  the  country 
of  a  friend,  who,  before  their  removal,  becomes  an 
enmiy. 

If,  indeed,  it  be  the  real  intention  of  the  citizen  per- 
nanentiy  to  change  his  national  character,  if  it  be  his 
^hoioe  to  remain  in  the  conptry  of  the  enemy  dming 


^■^ 
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THE  waTf  there  can  be  no  barsliness— no  iqiiflticd  in  ttmt- 
VBHV0y    ing  him  as  an  enemy.    But  if^  while  proseciiltng'  his 

BABf  business  in  a  foreign  country,  he  conteipplaiefi  a  return 
MASTsm.  to  bis  own ;  if,  in  the  prosecation  of  that  :bnmtie€»,  he 
is  promoting  rather  than  connteracting  the  interests 
aad  policy  of  the  country  of  wlach  be  is  a  member^  it 
woumI  seem  to  me  to  be  pressing  the  principle  too  far« 
and  to  be  drawing  conclusions  which  the  pi^mffles  wiH 
not  warrant,  to  infer,  conclnsiv^iy,  an  intentioti  to  con- 
tinue in  a  country  which  has  beoomo  hostfle,  ftom  a  re- 
sidence and  trading  in  that  country  while  it  wafr  friend- 
ly;  and  to  punish  him  by  the  confiscation  of  his  goods, 
as  if  he  was  fully  convicted  of  that  intention. 

It  is  admitted  to  be  a  general  rok,  thaty  while  £he 
state  of  things  remains  untdtered,  while  the  motives 
which  carried  the  citizen  abroad  contiiuie,  while  he  stiU 
prosecutes  a  business  of  uncertain  duration,  his  capaci- 
ty to  prosecute  which  is  not  impaired^  his  nKrcantile 
character  is  confounded  with  that  of  4he  covntry  in 
which  he  resides^  and  bis  trade  is  considered  as  tbe 
trade  of  that  country. 

It  will  require  but  a  slight  exantnttiDn  of  Hbd  sidgect 
to  perceive  the  reason  of  this  mle;  and*that»  to  a  cer- 
tain extent,  it  is  convenient  without  bring  nnjnst. 

In  times  of  universal  peace^  the  question  ai  nationai 
character  can  arise  only  when  some  privilege  or  some 
disability  is  attached  to  it,  or  in  cases  of  insunmce.  A 
|>articular  trade  may  be  aHowed  or  be  jirohiinted  to  the 
merchants  of  a  paiticnlar  nationt  or  property  may  be 
wan*anted  to  be  of  a  particular  nation.  If,  in  swch 
cases,  the  residence  of  the  nidividital  be  recrived  as  evi- 
dence of  his  national  mercantile  character,  the  subyeets 
of  enquiry  are  simplified,  the  questions  are  reduced^ 
a  plain  one,  and  the  various  complex  enquiries,  wUc^ 
might  otherwise  arise,  are  avoided.  There  is,  ttere- 
fore,  much  convenience  in  adopting  this  princi^e  in 
such  a  state  of  things ;  and  it  is  not  perceived  that  any 
injustice  can  grow  out  of  it;  since  the  individwil  to 
M'liom  the  role  is  applied  is  not  surprised  by  any  new 
or  unlooked  for  event. 


So  if  war  exists  betwemi  two  nations^    Each  hdKgc* 
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tmt  J^ivig  a  tit^t  to  G«p|^<i  the  proi^rfy  of  the  o^li^ 
fpttiid  Qmth^  ope0ii#  eagh  \mng  intent  on  destroying  the    tekui^ 
c^merce  of  the  otberi  and  on  deprimg  it  of  eveiy     sak» 
eo^m^  luider  wluck  it  may  $eek  to  shelter  itself^  will  cer*  bhastba. 
tainly  not  allow  the  a4vap»tages  o^entrality  to  a  nter*  ■ 

chsLut  residing  in  tfte.pountry  of  his  enemy.  Were  this 
permitted^  the  whole  tpade  sk  the  enemy  could  assume^ 
a^  would  asaumcb  a  aeatral  garb; 

There  is,  in  genersd^  no  reason  for  snpposing  that.u 
merohiunt  residing  in  a  foreign  country »  and  carrying 
(m  trade,  means  to  withdraw  from.  it»  on  its  engaging 
m  war  with  any  other  country  to  which  he  is  bonnd  by 
iiQ  oUigatton.  By  continuing}  during  war^  the^domicil 
tl^tiiredin  peace,  he  yblates  no  duty,  foffends  against 
ad  ge»ier^Iy  acknowledged.  princi|)le,  and  retains  all 
his  rigbts  of  rqaidence  and  commerce.  The  war,  then, 
furnisbes  no  motive  for  presiiming  tlmt.  be  is  about  to 
change  his  situation,  and  t^  resume  his  original  na^n- 
al  character.        ^ 

These  reasons  appear  to  me  to  require  Hke  rule  as  a 
geaeral  one,  and  to  justify  its  applio^ion  to  general 
cases.  But  they  do  not,  in  my  opinion*  justify  its  ap- 
plication to  the  case  of  a  merchant  whom  war  ftnds  en- 
gaged in  trade  in  a  country  which  becomes  the  enemy 
of  his  own.  His  country  ought  not,  I  think,  to  bind 
him  by; his  residence  during  peace;  nor  to  consider  him 
as  precluded  by  it  from  showing  an  intention  tliat  it 
should  terminate  with  tlie  relations  of  peace. 

When  it  is  considered  that  his  right  to  remain  and 
prosecute  that  trade  in  which  ho  had  been  engaged 
during  peace,  is  forfeited;  that  his  duty,  and  most  pro-  » 
hably  his  ijoclinations,  call  Iiim  home ;  that  he  bas  be- 
come the  enemy  of  the  country  in  which  he. resides; 
that  bis  continuance  in  it  exposes  him  to  many  and 
amous  inconveniences;  that  his  person  and  property 
are  in  danger ;  it  is  not,  I  think,  going  too  far  to  say 
that  this,  change  in  his  situation  may  be  considered  as 
changing  his  intention  on  the  subject  of  residence,  and 
an  aSbrding  a  presumption  of  intending  to  return, 

Let  it  be  pemendiered  that,  according  to  the  law  of 
nations^  domicil  (dep^ids  on  the  intention  to  reside  per* 
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«B  war,  there  cm  be  no  harstai^^ ^  iullifliife^ 
TSHUS.    iiMC  him  as  an  enemy.    Bif  /  f        «  ^.^^fy^ 

Vil,  KinL^s  in  a  foreign  coui#///  f^Y^^ 
u^riM.  tobiBOwn;  if,inaie;|/^  rtteSLTt 

"^^iPlllLfaml^^^  ftltie  permanent. 

MrouW  seem  ^J^f^;fi  t '  ^ercial  nutiond 

not  vi^MmX^f/    ..f^  ^  ^^  j^  ^^.^^ 

?5eL?if  ^    //  ang  prosf,  as  preaurtpttvc 

?  •  A!^*-  /  •  to  leaw  tiie  country,  andds 

^-f  ^^  »  carried  on  in  the  time  of  sapposed^ 

^  "  **'  national  character,  so  far  as  to  protect 

^^'  •Ha  of  war?    At  any  rate,  do  not  reason 

■^  .e  reiquire  that  this  change  of  ctrcaawtonces 
^  ^   leave  the  qnestion  open  to  lie  decided  on  sacii 

ct  evidence  as  the  war  most  produce? 

The  great  object  for  which  an  American  fflerchant 
fixes  himself  in  a  foreign  country,  is,  most  generally, 
to  carry  on  trade  between  that  countiy  and  his  own. 
In  almost  e  vei^  case  of  this  description  before  tbe  Coor^ 
t^ie  Claimant  is  a  member  of  a  house  ea^lished  in  the 
United  States ;  and  his  business  abroad  is  subservient 
to  the  business  at  home.  This  trade  is  anmhitoted  by 
the  wain 

If,  while  peace  subsists  between  the  United  Sti^ 
and  Great  Britain^  while  the  American  roerchimt  pos* 
sesses  there  all  the  commercial  rights  allowed  to  the 
dtizerts  of  a  friendly  nation,  and  may  carry  on  «wb- 
temrptedly  his  trade  to  his  own  country,  he  is  pre- 
sumed, his  intentions  being  unexplained,  to  intend  re- 
maining there  always,  and  may^  for  general  convem- 
once,  be  clothed  with  the  commercial  character  of  the 
nation  in  which  he  resides,  ought  this  presuoiptton  to 
be^ extended,  by  his  own  government,  beyond  the  facte 
out  of  which  it  grows,  if  the  intei^est  of  Uie  individnri 
be  materially  affected  by  that  extension  ?  Do  not  rea- 
son and  justice  require  that  wc  should  consider  his  ori- 
ginal intention  as  being  only  co-extensive  with  the 
causes  wh&h  carried  him  to  and  detained  him  in  the 
country,  as  being,  in  its  nature,  conditional^  and  de- 
pendent on  the  continiiance  of  those  causes  ? 


EEBRUART  TERM  1W4.  297 

^  a  person  were  required^  on  his  arrival  in  a      the 

i\  ♦/•y,  to  declare  nis  real  intentions  on  the    tenus, 

•^  'lence,  he  would,  most  probably,  say,  if      rae, 

'^  ',  <^  I  come  for  the  purpose  of  trader :  masteb* 

'"r-  '^  the  situation  of  the  two  countries 

./^        ^  oil  my  trade  lawfully^  securely, 

7^^^  hen  that  situation  so  changes  as 

'\^      ^  '*jts,  I  shall  return^"     His  in- 

^m  1  the  country,  his  domicil  in  it, 

^^  ^u%  ^  commercial  character,  unless  he 

'*V^  .0  after  war,  would  be  clearly  limited 

\  .11  of  peace.    It  would  not,  I  think,  be  un- 
.o  to  Say  that  the  intention,  to  be  implied  froni 
.xidiict,  ought  to  have  the  same  limitation* 

To  melt  seems  that  amen^  commercial  domicil  acquired 
in  time  of  peace,  necessarily  expires  at  the  commencement 
of  hostiiites.    Domicil  supposes  rights  incompatible  with 
a  state  of  war.    If  the  foreign   merchant  be. not  com-> 
pelled  to  abandon  the  country,  it  is  not  because  his  com- 
mercial character*  confers  on  him  a  l^gal  right  to  stay^ 
but  because  he  is  specially  permitted  to  stay.    If  in  this 
I  am  correct,  it  would  seem  to  follow,  that,  if  .all  the 
l^gal  consequences  of  a  i*esidence  in  tin^e  of  |>eace  do 
not  absolutely  terminate  with  the  peace,  yet  the  national 
comnaeccial  character  which  that  residence  has  attached 
to  the  individual^  is  not  so  conclusively  fixed  upon  him 
as  to  disqualify  him  from  showing  that,  within  a  rea- 
sonable time  after  the  commencement  of  hostilities,  he 
made   arrangements  for  returning  to  his  own  country* 
If  a  residence  and  trading  after  the  war  be  not  indis- 
pensabVy  necessary  to  give  the  citizen  .merchant  or  his 
property  a  hostile  character,  yet  removal,  or  measuren 
showing  a  determination  to  remove,  within  a  reasona- 
ble time  after  the  war,  may  retroact  upon  property 
shipped  before  a  knowledge  of  the  war,  ancf  rescue  that 
property  from  flhe  hostile  character  attached  to  the  pro- 
perty of  the  nation  in  which  the  individual  resided. 

The  law  of  nations  is  a  law  founded  on  the  great  and 
immutable  principles  of  equity  and  natural  justice.  To 
dra^w  an  inference  against  ail  probability,  whereby  a 
citizen,  for  the  purpose  of  confiscating  Ids  goods,  is 
clothed,  against  his  inclination,  with  the  character  of 
an  enemy,  ia  consequence  of  an  act  which,  when,  com- 
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THE      mittody  was  innocent  in  ltself»  was  entirely  compa^le 
VBNuSf    with  his  political  character  as  a  citizen*  and  with  the 

RABy  political  views  of  his  goremment,  would  seem  to  me  to 
MASTEE.  subvert  those  principles.  The  rule  which,  for  ojlin- 
ous  reasons*  applies  to  the  merchant  in  time  of  peace  or 
in  time  of  war*  the  national  commercial  character  of  the 
country  in  which  he  resides,  catinot,  in  my  opinioii, 
without  subverting  those  principles,  apply  a  hostile  cha- 
.racter  to  his  trade  carried  on  during  peace,  so  condfn- 
Bively  as  to  prevent  his  protecting  it  by  changing  that 
character  within  a  reasonable  time  after  a  knowledge 
of  the  war. 

My  opinion,  then,  is,  that  a  mere  commercial  doaiicR 
acquired  by  an  American  citizen  in  time  of  peace,  es- 
pecially if  he  be  a  member  of  an  American  house,  and 
is  carrying  on  trade  auxiliary  to  his  trade  iWitili  bis 
own  country,  ought  not  ta  be  considered  positively  as 
continuing  longer  than  the  state  of  peace.  I'he  decla- 
ration of  war  is  a  fact  whicb  removes  the  causes  that 
induced  his  residence  in  the  foreign  country.  They  no 
longer  operate  upon  him.  When  they  cease,  their  ef- 
fects ought  to  cease.  An  intefition  which  they  produ- 
ced, pught  not  to  be  supposed  to  continue*  The  chra- 
racter  of  his  property  shipped  before  a  knowledge  of  the 
war,  ought  not  to  be  decided  absolutely  by  his  residence 
at  the  time  of  shipment  or  capture,  but  ought  to  depend 
on  his  continuing  to  reside  and  trade  in  the  enemy 
country,  or  on  his  takingpronipt  measures  for  returning 
to  his  own. 

\ 

This  is  the  conclusion  to  which  my  mind  would  cer- 
tainly be  conducted,  might  I  permit  it  to  be  guided  by 
the  lights  of  reason  and  the  principles  of  natural  jus- 
tice. But  it  is  said  that  a  course  of  adjudicatloBS 
has  settled  the  law  to  be  otherwise — ^that  we  can- 
not, without^verturning  a  mag^ificient  system  bottom- 
ed on  thie  broad  base  of  national  law,  and  of  which  the 
facts^  ai'e  admirably  adjusted  to  each  other,  yield  to  the 
dictates  df  humanity  on  this  particular  question.  Sir 
William  8cMf  it  is  argued  at  the  bar,  has,  by  a  series 
of  'lecisions,  developed  the  principles  of  nattonsd  law  on 
this  sobfert,  with  a  perspicuity  and  precision  vAich 
tnark  plainly  the  path  we  ought  to  tread.  ' 
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I  resp^t  sir  WtUiam  Sc^tt,  as  I  do  every  tniely  great      ths 
Uian ;  and  1  respect  his  decision ;  nor  should  1  depart    yei«us> 
'  from  them  on  light  gn^unds :  but  it  is  impossible  to      b4£, 
consider  them  attentively,   without  perceiving  f hat  his  master* 
mind  leans  strongly  in   favor  of  the  captors.    Resi- 
dence, for  example,  in  abelliger^t  country,  wiU  condemn 
the  share  of  a  neutral  in  a  house,  trading  in  a  neutral 
country ;  but  residence  in  a  neutral  country  will  not  pro- 
tect the  share  of  a  belligerent  or  neutral  in  a  commer^  ial 
house  estabUshedLin  a  foelligerentcountry »    In  a  great  m  a- 
ritime  country,  depending  on  its  navy  for  its  glory  and  its 
safety^  the  national  bias  is  perhaps  so  entirely  ii^  this  di- 
rection, that  the  judge,  without  being  conscious  of  the  fact, 
must  leel  its  influence.   However  this  may  be,  it  is  a  foct 
of  which  I  am  fully  convinced ;  and,  on  this  account, 
it  appears ^to  me  to  be  thf  more  proper  to  investigate 
rigidly  ^e  principles  on  which  his  decisions  have  been 
made,  and  not  to  extend  them  where  such  extension 
may  pro^lttce  injustice. 

While  1  make  this  ohsen^ation,  it  would  betray  a 
wa»t  of  can<tor  not  to  accompany  it  with  the  acknow« 
ledgenEient  that  I  perceive  in  the  opinions  of  this  emi- 
nent judge,  no  disposition  to  press  this  principle  with 
peculiar  severity  against  neutrals*  He  has  certainly 
not  naitigated  it  when  applying  it  to  BritUah  subjects. 

With  this  impression  respecting  the  general  char- 
acter of  British  admiralty  decisions,  I  proceed  to  exa-^ 
mine  them  so  far  as  they  bear  on  the  question  of  domicil. 

The  ease  of  the  VigUatiUa  doea  not  itself  involve  the 
point.  But  in  delivering  his  opinion,  the  judge  cited 
two  cases  of  capture  which  have  been  quoted  and  re- 
lied on  at  bar.  In  each  of  these,  the  share  of  the  part- 
ner residing  in  the  neutral  country,  was  restored,  and 
that  of  the  partner  residing  in  the  belligerent  country 
was  condemned. .  But  these  decisions  applied  to  a  trade 
continued  to  be  carried  on  during  war. 

•  .  /" 

In  a  subsequent  case,  the  share  of  the  partner  residing 
in  the  neutral  Country  also  was  condemned;  hnd  the 
lords  commissioners  said  that  the  principle  on  which 
reetitntion  was  decreed  In  eaph  of  the  first  mentioned 
caaw^  was,  **  that  they  were  merely  at  the  cononenee* 
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THE      mcnt  of  a  war.'*    They  9aiil  that  "  a  person  carrjing 

TENUSf    **  on  trade   habitually  in  the  country   of  the  enemy, 

RAB>      <<  though  not  resident  there,  should  have  time  to  with- 

MASTEB.  **  draw  himself  from  that  commerce ;  that  it  would  press 

_  <<  too  heavily  on  neutrals  to  say  that,  immediately,  on 

<<  the  fir^t  breaking  out  of  a  war,  their  goods  would  be-f 

«  come  subject  to  eonfiscation.'' 

• 

On  these  cases  it  is  to  be  observed,  that,  although 
the  two  (irst  happened  at  the  commencement  of  the  war, 
yet  they  happened  during  a  war;  and  the  pai*tnerB 
whose  interest  was  condemned,  do  not  appear  to  have 
discontinued  their  residence  and  trading  in  the  country 
of  the  enemy,  after  war  had  taken  place.  The  decla- 
ration f(  that  it  would  press  too  heavily  on  neutrals  to 
say  that,  immediately  on  the  first  breaking  out  of  a  war. 
their  goods  would  become  subject  to  confiscation,'' 
though  applied  to  a  neutral  not  residing  in  the  bellige- 
rent country,  clearly  discriminates,  in  a  case  of  cap- 
ture, between  the  rights  of  parties  at  the  commence- 
ment of  a  war,  and  at  a  subsequent  period.  Bat  it  is 
sufficient  to  say  that  neither  the  case  itself,  nor  the  cases 
and  opinions  cited  in  it,  apply  directly  to  the  question 
before  this  Court. 

In  the  case  of  the  Harmony  f  the  property  of  Mr.  Mur- 
ray, an  American  citizen  residing  in  France,  was  con- 
IJemned  on  account  of  that  residence.  But  Mr.  Mur- 
ray iiad  removed  to  France,  during  tiie  war,  and  had 
continued  there  for  four  years. 

'  The  scope  of  the  argument  of  sir  WWam  <S!»^  goe^ 
to  show  that  the  single  circumstance  of  residence  in 
the  enemy  country,  if  not  intended  to  be  permanent,  will 
not  give  the  enemy  character  to  the- property  of  such 
resident  captured  in  a  trade  lietween  iiis  own  coahtiy 
and  that  of  the  encmy^  It  is  materiai  titattbe  condu^ 
of  Mr.  Murray,  subsequent  to  the  capture,  had  great 
ipfluence  in  determining  the  fate  of  his  property.  Had 
lie  returned  to  the  United  States  immediately  after  that 
(Bvent,  I  do  not  hazard  much  in  saying  that  restitution 
would  have  been  decreed. 


In  the  case  of  the  Jm&m  CMtff  Mr.  Johnson, 
Dferican  citisien  doinBciliat0d  in  jSngland*  had  engaged 
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in  a  mercbantile  enterprise  to  the  British  East  Indies---^      the 
ati*ade  allowed  to  an  American  citizen,  but  prohibited    VENiri^ 
»to  a  British  subject.     On  its  return^  the  vessel  came      ba£» 
into  Co\ves«  and  was  seized  for  being  concerned  in  illi*  master. 
cit  trade.    Mr.  Johnson  had  tiien  left  England  for  .the'. 
United  States.    He  was  considered  as  not  being  a  Bri- 
tish subject  at  the  time  of  captttre,  and  restitution  was 
decreed. 

In  delivering  bis  opinion  in  this  case,  sir  William 
ScqU  said,  «  Taking  it  to  be  clear  that  the  national 
character  of  Mr.  Johnson,  as  a  British  merchant,  was 
founded  in  residence  onlj^,  that  it  was  acquired  by  resi- 
dence, and  rested  on  that  circumstance  alone,  it  must  be 
Iield,  that,  from  the  moment  he  turns  his  back  on  the 
country,  where  he  has  resided,  on  his  way  to  his  own 
country,  he  was  in  the  act  of  resuming  his  original  cha- 
racter, 4|rid  is  to  be  considered  as  an  American.  The 
character  that  is  gained  by  residence,  ceases  by  non* 
residence.  It  is  an  adventitious  character  that  no  Ion* 
ger  adheres  to  him  from  the  moa»ent  that  he  puis  him* 
self  in  motion,  itmafide,  to  qy  it  the  country  sine  oniitio 
revericfidu** 

This  case  undoubtedly  proves,  aMrmaiively,  that  the 
national  character  gained  by  residence  ceases  with  that 
residence ;  but  I  cannot  admi^t  it  to  prove,  negatively, 
that  this  national  character  can  be  laid  down  by  no  other 
means.  I  cannot,  for  instance,  admit  that  an  Ameri- 
can citizen,  who  had  gained  a  domicil  in  England  dur- 
ing peace,  and  was  desirous  of  returning  home  on  tiie 
breaiking'  out  of  war,  but  was  detained  by  force,  could, 
under  the  authority  of  this  opinion,  be  treated  a»  a  Bri- 
tish trader,  with  respect  to  his  property  embarked  be- 
fore a  knowledge  of  the  war. 

In  the  case  of  La  Virginie,  the  property  of  a  Mr.  La- 
pierre,  who  was  probably  naturalized  in  the  itnited 
States,  but  who  had  returned  to  St.  Domingo,  and  had 
shipped  the  produce  of  that  island  to  France,  was  con- 
demiied.  But  he  was  considered  as  a  Frenchman,  was 
residing  at  the  time  in  a  French  colony,  and  wa«f  engaged 
in.  a  trade  between  that  colony  and  tlie  mother  country. 
The  case,  the  judge  observed,  might  have  been  otherwise 
decided,  had  tiie  shipment  been  made  to  the  U.  States. 
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THB         In  the  case  of  the  J&nge  ClariMMf  Mr.  BftTie  bad  a  Ij* 

vsKCSy  ^  ceiwe  to  make  certain  importations  as  a  Britii^.8tti>|ect» 

BAEf      He  liad  a  bouse  in  Amsterdam,  went  tbere  in  person.  ^ 

mastrh.  dsring  ttie  war.  and  made  the  sliipment  ander  bis  own 

■  inspection  and  control.    It  was  determined  thatt  in  this 

transactiont  he  acted  in  his  cliaracter  as  a  Diiteh  m^- 

chunt,  and  was  not  protected  by  bis  license.    This  was 

a  trading  during  war. 

In  the  case  of  the  CUtOf  the  property  of  Mr.  Qowden» 
Sr  British  subject  residing  in  Hoilandy  was  condemned* 
It  apjieared  that  lie  had  settled  in  Amsterdam,  where  he 
baf  j  resided,  carr>  ing  on  trade,  for  six  years.  In  179^ 
when  the  French  troops  took  possession  of  that  country^ 
be  left  it  and  settled  in  Guernsey.  The  CMo  was  a  Da- 
insh  vessel  captured  in  April,  1796,  on  a  voyage  from  a 
Spanish  port  to  Guernsey,  where  Mr.  Bowden  then  re- 
sided^ In  June,  1796,  after  the  capture  of  the  CiitOp  he 
returned  to  Holland.  In  argument^  it  was  conli»iided> 
that  it'  i^peared  that  British  subjects  might  reside  in 
Holland,  without  forfeiting  their  British  chanu^ter,  from 
the  proclamation  of  the  dd  of  September,  1796,  which  di- 
rects the  landing  of  gi>ods,  imported  under  that  mider 
.  into  the  unit^.  provinces,  to  be  certified  by  British  mer- 
chants nsident  there. 

The  judge  was  desirous  of  knowing  tiie  nature  of  Mr. 
Bowden's  residence  in  Holland-r^wfaetherbebad  contin* 
ed  himself  to  the  object  of  withdrawing  his  property,  or: 
had  been  engaged  in  the  general  traffic  of  the  place.    If 
the  former,  "  he  may,*'  said  the  ju^,  «  be  entitled  to 
<*  restitution  j  more  especially  adverting  to  the  order  in 
<«  council,  which  is  certainly  so  worded  as  iiot  to  be  very 
«« easy  to  be  applied.*' 

The  cause  stood  for  further  proof. 

It  is  plain  that,  in  this  opinion,  tlm  residence  of  tbe 
Claimant  at  the  tiipe  of  capture. was  not  considered  as 
ccmrkisive.  Had  it  been  so,  restitution  must  have  been 
decreed,  because  Mr.  Bowden  was  a  British  6ulyect,and^ 
at  that  time,  resided  in  Guernsey. .  It  is  eiiually  appa- 
rent, that,  had  his  subsequent  residence  in  tbe  eiemy  ^ 
country  been  for  the  sole  piirpf  >se  of  withdrawing  bis  pro- ' 
perty,  tbe  law  was  not  imdervtood  to  forbid  reatitotioa* 
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The  language  of  sir  WilHam  ScoU  certaialy  aiftcribes  con- 
fliderabte  influence  to  the  proclamation^  but  does  not 
rest  the  right  of  the  Clatmant  altogether  on  that  fact 

On  the  17th  of  Mardif  ISOO,  an  affidavit  of  Mr.  Bow-  * 
deny  made  the  *6th  of  August,  1709^  was  produced,  in 
which  he  sttfted  his  residence  in  Holland  previous  to  the 
kivasitm  by  the  French.  That  he  quitted  Holland  and 
landed  in  England,  the  SOth  of  January,  1795,  whence 
be  proceeded  to  Guernsey,  where  he  resided  with  his 
family.  That,  in  the  month  of  June,  1796,  he  was  un- 
der the  absolute  necessity  of  returning  to  Hollund,  for 
the  purpose  of  recovering  debts  due  and  effectii  belonging 
to  the  partnership,  his  partner  remaining  in  Guernsey. 

0 

The'  affidavit  then  proceeded  to  state  many  instances 
of  his  attachment  to  his  own  government,  and  concluded 
with  averring  that  he  was  still  under  the  necessity  of  re- 
maining in  Holland,  for  the  purpose  of  recovering  part 
of  the  said  debts  and  effects,  which  wofuld  be  impossible 
were  he  to  leave  the  country ;  but  that  it  was  his  intl^n- 
tion  to  return  to  his  native  country,  so  soon  as  his  affairs 
would  permit  where  his  mother  and  his  relations  reside. 

The  Court  observed  that  it  appeared,  from  the  affida- 
vit, that  Mr.  Bowdcn  was,  at  that  time,  in  Holland  ;  and 
added,  '<it  would  be  a  strange  act  of  injustice,  if  while 
^'  we  are  condemning  the  goods  of  persons  of  ail  nations 
^'  resident  in  Holland,  we  were  to  restore  the  goods  (rf 
^  native  British  subjects  resident  there.  An  Englishman 
<'  residing  and  trading  in  Holland,  is  just  as  much  a 
«f  Diiteh  merchant  as  a  Swede  or  a  Dane  would  be*** 

This  case  was  decided  in  ISOO.  Mr.  Bowden  had  re- 
turned to  Holland  in  1796,  during  the  war,  and  had  con- 
tinued in  the  country  of  the  enemy.  It  is  not  denied 
that  he  continued  his  trade,  and  the  fact  that  he  did  con- 
tinue it  is  fairly  to  be  inferred,  not  only  from  his  omit- 
ting to  aver  the  contrary,  but  from  the  language  of  sir 
WWiam  Scott.  <<  An'  Englishman  raiding  and  trading 
in  Holland,*'  says  that  judge,  ^  is  just  as  much  a  Dutch 
**  merchant  as.a  Swede  or  a  Dane  would  be.''  The  case 
of  Mr*  Bowden,  then,  is  the  case  of  a  British  subject 
who  continued  to  reside  and  trade  in  the  enemy  country 
four  years  after  the  commencement  of  hostilities.    His 
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propertj  most  hare  be^  condemned  onone  ottwopriA'> 
ciples.  Either  the  jadge  must  have  considered  his  resi* 
dence  in  Ouemsey^  from  January,  1795  to  June,  1796,  b9 
a  tem|iorary  interruption  of  his  permanent  residence  in 
Holland,  and  net  as  a/Cbaoge  of  domicil,  since  he  re- 
turned to  that  countrj,  and  continued  in  it,  as  a  Iradery 
to  the  rendition  of  the  final  sentence ;  or  he  must  have 
decided  that,  although  Mr.  Bowden  remained  and  in- 
tended to  remain  in  foct  a  British  subject,  yet  the  per- 
manent national  commercial  character  which  he  acquir- 
ed after  this  capture,  retroacted  on  a  trade  whidh,  at  the 
time  of  capture  was  entirely  British,  and  subjected  the 
property  to  confiscation*  On  whiclisoever  of  these  prin- 
ciples the  case  was  decided,  it  is  clear  that  the  hostile 
cliaracter  attached  to  the  property  of  Mr.  Bowden  in 
ccmsequenoe  of  his  residing  and  trading  in  the  country 
of  the  enemy  during  the  war.  This  case  is,  I  think, 
materially  variant  from  one  in  which  the  residence  and 
trading  took  place  during  peace,  and  the  capture  was 
made  before  a  change  of  residence  could  be  coDFeniently 
effected. 


The  Diana  is  also  a  case,  of  com^iderable  interest^ 
which  contains  doctrines  entitled  to  attentive  considera- 
tion* 

During  tlie  war  between  Great  Britain  and  Holland, 
ij^hich  commenced  in  1795,  the  island  of -Deinarara,  sur- 
rendered to  the  British  arms*  By  the  treaty  of  Amiens, 
it  was  restored  to  the  Dutch*  That  treaty  contained  an 
article  allowing  the  inhabitants,  of  whatever  country 
they  might  be,  a  term  of  three  years,  to  be  computed 
from  the  notification  of  the  treaty,  for  the  purpose  of 
disposing  of  tlieir  property  acquired  and  possessed  be- 
fore or  during  the  war,  in  which  term  they  may  have 
the  full  exercise  of  their  religion  and  ei\joyment  of  their 
property. 

Pluvious  to  the  declaration  of  war  against  Holland,  in 
1S0S»  the  Diana  and  several  other  vessel  ^  loaded  with 
colonial  produce,  were  captured  on  a  voyage  from  De- 
marara  to  Holland.  Immediately  after  the  declaration 
of  war,  and  before  the  expiration  of  three  years  from 
the  notification  of  the  treaty  of  Amiens,  Demar-ara  again 
surrendered  to  Great  Britain*    Claims  to  the  captnieA 
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J^ropertj  were  filed  by  original. "British  siibjecUit  inhabi*      thb 
tanfai  of  Demariairay  some  of  whom  had  settled  in  the  co-    TSNirsy 
lony  while  it  was  ih  possession  of  Great  Britain,  others      rab, 
before  that  event..  The  trial  capie  on  after  the  island  had 
again  become  a  British  colony! 


Sir  William  Scott  decreed  restitution  to  those  Britisli 
subjects  who  bad  settled  in  the  colony  while  in  British 
possession^  but  condemned  the  property  of  those  who 
had  settled  there  before  that  time.  He  held>  that  their 
settling  in  jDemarara  while  belonging  to  Great  BritaiUf 
afforded  a  pi*esumption  of  their  intending  to  return,  if 
,  the  island  should  be  transferred  to  a  fok'eign  power ; 
which  jH'esumption,  rerognized  in  the  treaty,  relieved 
those  Claimants  from  the  necessity  of  proving  such  in- 
tention. He  thought  it  highly  reasonable  that  they 
should  be  admitted  to  their  jus  posUiminiif  and  be  held 
entitled  to  the  protection  of  British  8ulyectS4 

But  thp  property  of  those  Claimants  who  bad,  settled 
before  it  came  to  tfie  possession  of  Great  Britidn,  was 
condemned.     **  Having  settled  without  any  faith  in  Bri- 
tish possession,  it  cannot  be  supposed,''  he  said,  <«that 
^  they  would  have  relinquished  their  residence,  because 
'^  that  possession  had  ceased.    They  had  passed  from 
«  one  sovereignty  to  another  with  indifference ;  and  it 
« they  may  be  supposi^  to  have  looked  again  to  a  con- 
^«  nexion  witli  this  country,  they  must  have  viewed  it  as 
^f  a  circumstance  th^^t  was  in  no  degree  likely  to  affect 
*«  their  intention  of  continuing  there/'    "  On  the  situa- 
'<tion  of  persons  settled  there  pi'evious  to  the  time  ot 
<«  British  posj?ession,  I  feel  myself,'*  said  the  judge> 
'^  obliged  to  pronounce  that  they  must  be « considered  in 
^<  the  same  light  as  persons  resident  in  Amsterdam.    It 
^^  onust  be  understood,  however,  thatif  there  were  among 
**  these,  any  who  have  been  actually  removing,  and  that 
<«  fact  is  properly  ascertaiuedv  tlipir  goods  mav  be  capa- 
<^  l^le  of  restitution.    AU  that  I  mean  to  express  is^  that 
«*  there  must  be  evidence  of  ari  intention  to  remove,  on 
<<the  part  of  those  who  settled  prior  to  British  posses- 
«^  sion,  the  presui^if  tiop  nqlj  bei^  in  their  favor.^' 

This  having  been  a  hostile  seizure,  though  made  be- 
fore the  declaratioi^  pf  wajr,  the  property  is  told  equally 
VOL.  VIII.  .89 
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tHB      liable  to  condemnation  as  if  captiii*iM  the  imtfiECtit  6f  t&lr< 
TB5i7S»    declaration. 

RAlU 

MAsT^lu  So  much  of  the  case  t^  retatefi  to  those  Cl^tmsitft^ 
who  bad  settled  during  British  p^MMesabli,  poi^  thiE 
other  circumstances  than  an  actual  getting  into  motion 
for  tlie  purpose  of  returning  to .  his  own-  cv^tltry.  m^y 
create  a  presumptifm  of  intending  to  return ;  aria  may 
put  off  that  hostile  commeirial  character  which  a  firi- 
tlsb  subject  residing  and  trading  iii  the  cotititry  of  an 
eneiby,  ts  admitted  to  acquire.  The  settlcih^nt  having 
bern  made  in  a  country  which,  at  the  time,  was  in  po^^- 
Session  of  Great  Britain,  though  heM  only  by  )^  right 
of  conquest — a  tenure  known  to  be  extrein^iy  ptdcavl" 
0US9  and  rarely  to  continue  longer  than  iht  war  in 
which  the  kcquisition  ts  made,  is  sufficient  to  create  this 
presumption  ;  but  the  cade  does  not  declare  negatively 
tfiat  no  oth^  circumstances  ii^dutd  be  sufficient* 

I  am  aware  tliat  the  part  of  the  case  which  appBe» 
to  Claimants  who  had  settled  previous  io  firitii^h  pos- 
session, will,  at  first  view,  appear  to  have  a  strong 
bearing  on  the  question  before  the  Court.  The  ihlp- 
m?nt  was  in  time  of  peace,  and  the  seizure  was  ikiade 
before  the  declamtion  of  war.  The  trade  was  one  in 
which  a  British  subject,  in  tlrte  of  peace,  might  lawfully 
cngagp.  However  strong  his  intention  might  be  to  re- 
turn to  Ills  native  country  in  the  event  of  war,  be  could 
not  be  expected  to  manifest  that  intention  before  the 
actual  existence  of  war.  The  re-conquesf  of  the  iVIand 
followed  the  declaration  of  war  so  speedily,  as  scarcely 
to  leave  time  for  putting  Iti  tx^cMon  the  i^esolotibn  to 
return,  had  On^  been  formed;  Tdking  these  circuttt- 
stances  into  view,  the  condemnation  would  seem  to  be 
one  of  exti'^me  severity.  V^t  even  this  case,  admittitig 
the  decision  to  be  perfectly /cbrrect,  does  noiy  I  think, 
when  acctirately  examWi^d,  go  s&  far  as  to  juistii^  a 
condemnation  under  sucfl  cir(!;iifiistan^es  a^  belong  to 
st)me  6f  the  Crises  at  bar.        ' 

.       '     ^  •'.'■••■  f 

The  island  hkving  sirfi%Vicffeffed''durtVig'^  \^ar,  su^h  of 
its  inhabitants  a^  were  originally  British  subjects  vrere 
riot  allbWect  td  derive,  ft-om  thJ^  re-armeiati^n  tn  the 
dbmlniond  of  Great  Britain,  ^  ^aflV^Yitag^ld  to  which  4 
toluntary  return  to  their  bwn  oonatry^  6f  the  "ktaef^ 


fj§t^  WppW  ^ivp  entitled  tbcro.    Th?y  were  coiiBt0er?4     xuz 
^  if  they  ,ha4  k^n  **  residents  of  Amsterdam.'*  tenu», 

BAEf 

But  sir  WUl&am  $M^t  ebBejrves,  that  *<  if  there  are  hastes* 
4<  among  these  any  who  have  been  actually  removing^  -i—....... 

u  aq0  l£at  fapt  i9  jpi^perly  iG|scertaiBed»  their  gooda  may 
i^  be  cf^p^b^0  pf  restitution."  ^  Actually  removing*' — 
^hei)  /  Notf  surelj^  before  the  seizure ;  for  that  was, 
l^d^e  in  time  of  jpeace*  JVot  before  the  declaration  of  , 
Vf^t^  when  tlie  original  seizure  was  converted  into  a 
^neUigerent  ^ptiire;  for  until  that  declaration  was 
|ppw?lr  ^  person  whose  intc^Qtioti  to  remain  or  return 
was  dependant  on  peace  or  war^  would  not  be  «<  actually* 
;lieQ|QTing*"  On  every  principle  of  equity,  then,  the 
t^|[fe  to  whiah  these  e^^pressidns  refer*  must  be  the  sur- 
ireiider  of  Denptararay  or  ^  reasonable  time  s^er  the  de- 
clafatioj])  of  war  was  known  there.  The  one  period  or 
the  other  woi^d  be  subj^equent  to  tha;t  event  which  was 

^fienped  equivalent  tQ  capture* 

» 

It  i^  n^t  unwortby  ^f  remark,  that  9ir  WilRapt  Scott 
adds  i^xplaptatory  words  which  qualify  and  control  tha  ' 

words  "actually  removing,"  and  show  the  sense  in 
which  he  used  them.     <<  All/-  says  the  judge#^ «  that  X  . 

<<  Qie^  to  e^spvesis  ts,  that  there  must  he  evidence  of  an 
^<  vnUtfXion  to  remove,  on  the  part  of  those  whosettlejl 
^^pri^r  to  Britis}i  possession^  tb^  presumpuon  npt  being 
^  in  their  favpr. 

it  would,  then,  I  think,  he  rejecting  a  part,  apd  i  mi^- 
terifd  part,  of  the  opinion,  to  say  that  an  intention  to 
re^Qve  i^learly  prqved,  tbongli  not  accompanied  by  the 
fact  of  JT^mo^al,  would  have  been  d<e^eined  insufficient  to 
^ttjj^port  the  claim  for  rej^til^tion* 

Were  there  no  other  circnmstances  of  real  importance         ♦ 
In  this  case — did  it  rest  solely  pn  the  sentimeiits  exr  , 

pressed  by  the  judge,  nnccmpecte^  with  those  circum- 
fitonces,  I  should  certainly  consider  it  as  leaving  open 
*  to  the  Claipiants  before  this  Ccnrt,  the  right  of  proving 
an  intentum  to  return  within  a  reasonable  time  after 
the  declaration  of  wart  by  pth^  overt-acts  than  an  ac- 
tual removaL 

But  there  ar^  other  ctrcumstances  whlc|i  |  cannot 


/ 
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THB  deem  immaterial ;  and*  as  the  opinions  of  a  judge  are 
VSivvSf    always  to  be  taken  with  reference  to  the  particular 

RASy  case  *in  which  they  are  delivered^  I  must  consider  these 
MASTBB*  expressions  in  connexion  with  the  whole  case* 


The  probability  is,  that  the  Claimants  were  not  mere- 
ly British  merchants.    Though  the  fact  is  not  express-i 
|y  stated)  there  is  some,  reason  to  believe  that  they  had 
become  proprietors  of  the  soil,  and  were  completely  in- 
corporated with  the  Dutch  colonists.    They  are  not 
denominated  merchants*    They  are  spoken  of,  through 
the  case»  not  as  residents,  but  as  settlers.    «  They  had 
**  passed/'  said  sir  William  Scott,  <<  from  one  sove- 
**  reignty  to  another  with  indifference.*'    This  mode  of 
expression  appears  to  me  to  indicate  a  more  permanent 
interest  in  the  country-— a  more  intimate   connexion 
with  it  than  is  acquired  by  a  merchant  removing  to  a 
foreign  country,  and  residing  there  in  time  of  peace* 
for  the  sole  purpose  of  trade.    And  in  another  of  the 
^ame  class  of  cases,  it  is  f^aid  that,  previous  to  the  last 
war,  the  prinripal  plantations  of  the  island  were  in 
^lossession  of  British  planters  from  the  other  British 
Islands. 

The  voyage,  too,  in  making  which  the  Diatia  waa 
captured,  was  a  direct  voyage  between  the  colony  and 
the  mother  country.  The  trade  was  completely  Dutch; 
find  the  propi^rty  of  any  neutral,  wherever  residing,  if 
captured  in  such  a  voyage,  during  war,  would  be  con- 


Butit  is  still  more  material  that  those  who  settled  in 
Demarara  before  Br  itish  possession,  must  have  settleA 
during  the  war  which  was  terminated  by  the  treaty  of 
Amiens  ^  orjj  if  they  settled  ii^  time  of  peace,  must  have 
continued  there  wldle  the  colony  was  Dutch,  and  while 
Holland  was  at  war  with  Great  iBritain.  Whicfi  ever 
the  fact  might  be,  whether  they  had  settled  in  an  enemy 
country  (during  war,  or  had  continued,  through  the  war,, 
a  settlement  made  in  time  of  peace,  they  had  demon- 
strated that  war  made  lio  change  in  their  residence.  In 
their  rase,  then,  it  nii.ejht  be  correctly  said,  <«  that  war 
f<  created  no  presumption  of  an  intention  to  return**— 
« that  they  passed  froni  one  soverei^t^  to  another  ^yith 
ff  indifference.'^ 
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I  cannot  consider  claims  under  thdse  cii*cumstances^      th£ 
as  being  in  the  same  equity  with  claiips  made  hy  per-    VEimSy 
SODS  who  had  removed  into  a  foreign  country,  in  time      sae^ 
of  peace^  for  the  sole  purpose  of  trade^  and  whose  trade  masteb* 
would  be  annihilated  by  war.  ' 

The  case  of  the  Boedes  Lust  differs  from  the  Diand 
only  in  this:  the  Claimants  are  not  alleged  to  have 
been  originally  British  subjects.  Restitution  was  ask- 
ed, because  the  property  did  not  belong  to  an  enemy  at 
the  time  of  shipment,  nor  at  the  time  of  seizure,  nor  at . 
the  time  of  adjudication.  These  grounds  were  all  de- 
,  dared  to  be  insufficient.  The  original  seizure  was  pro- 
visionally hostile ;  and  the  declaration  of  war  consum- 
mated the  right  to  condemn,  and  vested  the  property  in 
the  crown,  as  enemy  property.  The  subsequent  change 
in  the  character  of  the  Claimants,  who  became  British 
subjpcts  by  the  surrender  of  Demarara,  could  not  divest 
it.  «  Where  property  is  takeii  in  a  state  of  hostility," 
said  sir  William  Scott,  "the  universal  practice  has  ever 
<<  been  to  hold  it  subject  to  condemnation,  although  the 
**  Claimants  may  have  become  friends  and  subjects  pri- 
«  or  to  adjudication.'*  "  With  as  little  effect,"  he  ac?d- 
€d,  <<  can  it  be  contended  that  a  posttimini'Um  can  be  at- 
«*  tributed  to  these  parties.  Here  is  no  return  to  the 
•*  original  character,  on  which  only  9.  jus  postliminii  can 
♦^  be  raised.  The  original  character  at  the  time  of 
«*  seizure,  and  immediately  prior  to  the  Hostility  which 
*•  has  intervened,  was  Dutch.  The^  present  character, 
«« Which  the  events  of  war  have  produced,  is  that  of 
*•  British  subjects;  and,  although  the  British  subject 
**  might;  under  circumstances,  acquire  the  jus  jiostlimi- 
**  mi,  upon  the  resumption  of^  his  native  character,  it 
«*  never  can  be  considered  that  the  same  privilege  ac- 
*«  cru^s  upon  the  acquisition  of  a  character  totally  new  \ 

**  and  foreign." 

This  opinion  is  certainly  not  decisive;  but  it  appears 
to  me  rather  to  favor  than  oppose  the  idea,  that  a  mer- 
chant residing  abroad,  and  taking  measures  to  return 
on  the  bi*eaking  out  of  war,  may  entitle  himself  to  the 
JM5  fostliminiU  with  respect  to  property  shipped  before 
a  knowledge  of  the  war.    ' 

The  President  was  captured,  on  a  voyage  from  the 


♦  ' 
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T«B      Cape  of  Good  Hope  to  Europe^     Mr^  j^lmalit^^  the 

ywv9f    Cliiifo^nt,  w«8  bora  a  Britiak  subj^t^  bi|t  clsUmefl  w  a 

UAMf     citizen  of  tbe  United  States*    He  h^td  itto^ved  to  tbe 

1IA9TSIU  Cape  of  tioud  Hope,  dui'ii^  tbe  preceding;  waiTs  ai:id 

■  still  resided  there.    Tlie  property  was  oondeiQnedL.  In 

delivering  bis  opinion,  sir  William  8coU  observed^  <<  tt 

**  18  said  tbe  GlaMPfmit  lA  iatitled  (p  tbe  henetf  t  of  a#  in- 

^*  tention  of  rsoiovipg  to  Pbilad^IfJu>i^  in  a  fS^w  monthf. 

*<  A  mere  intention  to  remove^  ba«^  peyer  beeii  held  bd^- 

<«  ficient  witlmitt  some  overt-iK^tt  being  merely  ax|  intei^- 

'<tion  residing  secretly  and  andistingmshably  in  t^ 

**  breast  of  tlie  party»  a9d  liable  to  be  revoked  eveiy 

**  bour.    Tbe  expressions  of  the  letter  in  which  this  ii^- 

**  tention  is  s^id  to  be  found,  are»  I  observeii  very  weak 

**  and  generai^'of  an  intention  wer^y  in  futuro.    Were 

*^  tbey  even  iPMCb  sronger  than  tbey  ^re,  they  would 

«  not  be  sul&cient.    Something  more  than  mere  verbal 

**  declaration,  some  solid  fact  sbowfng  that  the  iiarty  is 

«*  in  the  act  of  withdrawing,  has  ^ways  been  h^ld  ne- 

«  cessary  i^  such  cases.'* 

It  is  to  be  beld  in  mipd,  that  this  ppinmQ  is  delivered 
VI  the  case  of  a  person  who  had  fixed  his  residence  in 
an  eiieqQiy  country,  during  war,  and  that  be  clainied  to 
be  the  sutyect  of  a  neutral  state.  Fox  both  thesi^  rear 
sonst  the  wa^r  afforded  no  presMmption  of  his  inte^iding 
'  to  j^ttirn  either  to  his  native  or  adopted  country.  To 
the  vague  expression  of  an  intention  to  return  at  some 
future  indefinite  time,  no  influence  can  be  ascribed* 
When  the  judge  says  that  <<  something  more  than  mere 
^<  verbal  declaration,  some  solid  fact  showing  that  tbe 
^  P&>^ty  is  in  the  act  of  witlidrawing,  has  always  been 
**  held  nccessaty  in  such  cases,*'  I  de  not  understand 
lum  to  say  that  the  {lerson  piust  have  put  himself  \u 
personal  motion  to  return,  must  have  coajunenced  lus 
voyage  homeward,  in  order  ta  be  considered  as  in  <^the 
act  of  withdrawing."  Many  other  overt-acts,  as  selling 
a  commercial  establishment,  stopping  business,  making 
^*eparations  to  return,  accpmpaiiied  by  declarations  of 
the  intent,  and  not  opposed  by  other  circumstances, 
miiLy9  in  my  oi>inion,  be  cons^rod  as  acts  of  with- 
drawing. 

.  In  the  case  of  the  OcedUf  sir  WiUiamScoU  said  «  This 
^^  claim  relates  to  the  ^ua^on  qf  British  sulyects  aet-* 


■N 
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<<  0e4  i»  ^  n^ig^  ^&tlc>  ill  time  of  afdf ty,  and  taking      t^fi 

«^eAriy   tt^asuiips    to    withdraw   ththiselVes,    on  the    ttelrrs, 

-«  bt^atf ng  out  of  war.    The  affidavit  ttf  claim  states      4A1S, 

'« that  this  gentleman  had  been  settled  as  a  partr.efin  aIasteh. 

'«  a  house  of  trade  in  Holland,  but  that  he  had  made  ar- 

'^  i'jiAJgements  Xat  the  dissolution  of  the  partnership,  and 

«  waso^Iy  prevented  from  removing  personally,  by  the 

^«  violertt  detention  of  all  British  subjects  who  hap))ened 

**  to  be  within  the  territories  of  the  enemy,  at  the  break- 

«  ing  out  of  the  war.    It  would,  I  think,   under  these 

<<  circumstances,  be  going  further  than  t!ie  principle 

<«  of  law  requires,  to  conclude  this  person  by  his  former 

^  occtipation,  and  by  his  present  constrained  residence 

^^  in  Ff^rtce,  so  as  not  to  admit  hirti  to  have  taken  him- 

**  self  out  of  the  elfect  of  supervening  hostilities,  by  the 

*<  means  which  he  had  used  for  his  removal.'* 

If  olhef  means  for  removal  were  taken,  than  arrange- 
ments f6rth«  dissolution  of  the  partnership,  they  arc 
not  stated ;  and  it  is  fairly  to  be  presumed,  that  these 
arrangemeVits  were  the  most  permanent  of  them,  sincfr 
that  fact  is  alone  selected  and  particularly  relied  npoii. 
Ill  his  statement  of  the  case,  the  reporter  says  that  tlie 
Claimant  had  actually  made  his  escape  and  returned  to 
Etigland,  in  July,  1803 ;  (the  ti'ial  was  in  January,  180*) 
but  this  must  be  a  mistake,  or  is  a  fact  not  adverted  to 
by  the  judge,  n  since  he  says,  in  his  opinion,  that  the. 
Claimant  is,  at  the  time,  **  a  constrained  resident  of 
France." 

I  shall  notice  two  otFier  cases  whith  Arc  frequently 
citfed,  though  I  have  i^cen  no  fnll  report  of  either  of 
them.  > 

The  first  is  the  case  of  Mr.  CnrHssos.  This  gcnHe- 
man,  who  w^s  a  British  subject^  had  gone  to  Surinam 
in  ±766,  arttl  froA  thence  to  Sf.  Eustatius,  where  he 
remained  till  1776.  He  theri  went  to  Holland  to  settle 
his  accounts,  and  with  in  irttentijdn, '<<  as  was  said,**  of 
returning  afterwards  to  England  to  take  up  his  final 
r^j^hlence.  In  December,  1780,  orders  of  reprisal  were 
issued  by  Ehglatid  against  HpUand.  Oh  the  first  ^f 
Jamiary,  ItSl,  the^SWrffe  "^yfefer  was  captured,  and, 
on  th^  5th  6f  March  ahd  ibfh  of  April,  1781,  the  vessel 
ati4  Cargo  were  c^ndehmed  as  Dutch  property.    Oh 
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THB  the  87th  of  Aprils  irsif  Mr.  CurHssos  returned  to  Eng* 

▼£irus»  land :  and^  on  an  appeal*  the  sentence  of  condemnatioB 

BASp  was  reversed  by  the  lords  of  appeak,  and  restitution 

M A8TSB.  decreed. 


Other  claims  of  Mr.  Curtissos  were  brought  before 
the  Court  of  admiralty ;  andy  on  a  full  disclosure  of 
these  circumbtancesy  restitution  was  i^reed^  before  the 
derroe  of  the  lords  in  the  case  of  the  Smelle  Zeyldtr  was 
prououuci'd* 

The  principle  of  this  decree  is  said  to  be«  that  Mr, 
Curtissos  was  in  itinerff  and  had  put  himself  in  motion^ 
and  was  in  pursuit  of  his  original  British  character. 

I  do  not  mean  to  find  fault  with  this  decision ;  bnt 
certsiinly  it  presents  some  strong  points  more  unfavora- 
ble to  the  Claimant  'tlian  will  he  found  in  some  of  tiie 
cases  now  bctore  this  Court.    Mr.   Curtissos  had  ob« 
tained  a  commercial  domicil  in  the  country  of  the  ene- 
my.   At  the  time  of  the  sailing,  capture  and  condemna- 
tion of  the  SnelU  Zeyldtr^  he  still  resided  in  the  country 
of  the  enemy.     But  it  is  said  he  was  in  itinere ;  he  was 
in  motion  in  pursuit  of  hhi  original  British  character.. 
What  was  this  journey  be  is  said  to  have  been  perform** 
ing  in  pursuit  of  his  original  character  ?  fle  had  passed 
from  one  part  of  the  dominions  of  the  united  provinces 
to  anotlier.     He  had  moved  his  residence  from  St.  Eus* 
tatius  to  Holland^  where  he  remained  from  the  year 
1776  till  1781 — ^a  time  of  sufficient  duration  for  the 
acquisition  of  a  domicile  had  he  not  previously  acquired 
it.    This  change  of  residence^  to  make  the  most  of  it, 
is  an  act  too  equivocal  in  itself  to  aSbrd  a  strong  pre- 
sumption that  it  vfB»  made  for  the  purpose  of  return- 
ing to  England.    Had  his  stay  in  Holland  even  been 
shoi*t»  a  colonial  merchant  trading  to  the  mother  coun- 
try,  may  so  frequently  be  carried  there  on  the  business 
of  his  trade^  that  the  fact  can  afford  but  weak  evidence 
of  an  intention,  to  discontinue  that  tra^:  but  an  inter- 
val of  between  four  and  five  years  elapsed  between  his 
arrival  in  Holland  and  his  departure  from  that  country^ 
during  which  time  he  is  not  stated  to  have  suspended 
his  commercial  pursuits,  or  to  hay^;  m^de  any  arrange- 
ments, such  as  transferring  his  property  to  England^ 
or  making  an  establishment  there^  which  might  indi- 
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cnte,  bj  Qvert-actsy  tiie  intention  of  returning  to  his  na-      tub 
tire  country.    This  journey  to  Holland,  connected  with    t^nvs, 
;  tbia  long  residence,  would  seem  to  me  to  be  made  as  a      mjle, 
Dutch  merchant  fur  the  purpose  of  establishing  himself  master. 
there^  rather  than  a  preparatory  to  bis  return  to  £n- 
glai^.    But  it  was  said  that  he  intended  to  return  to 
EsHgland.    {low  was  this  intention  shown  ?  If  not  by 
his  journey -to  Holland  and  his  long  residence  there,  it 
waartmfy^iriiown  by  his  being  employed  in  the  settle^ 
Hient  of  1)18  accounts  while  a  merchant  at  St.  Eustatius, 
a  business  in  which  he  would  of  course  engage,  what- 
ever his  future  objects  might  be.    This  equivocal  act 
does  not  appear  to  have  been  explained,  otherwise  than 
by  bis  own  declarations ;  nor  does  it  appear  that  these 
declarations  were  made  previous  to  the  capture. 
.     '      '  *  • 

But.  could  I  6v<en  admit  that  the  journey  from  St4 
Eustatitts  to  Holland  was  made  with  a  view  of  passing 
ultimately  from  Holland  to  England,  yet  the  intention 
was  not  to  be  immediately  executed.  The  time  of  car- 
rying it  into  eJBTect,  was  remote  and  uncertain  ;  .subject 
to  so  many  casualties  that,  had  not  the  war  supervened, 
it  might  never  have  been  carried  into  effect. 

•  ".'■'•> 

But  laying  aside  these  circumstances,  the  ease  proves 

only  that  being,  in  Uinere,  in   pursuit  of  the  native 

character,  divests  the  enemy  character  acquired  by 

residence  and  trading;  it  is  not  insinuated  that  this 

character  can  be  divested  by  no  other  meansi 

Mr.  ^Ai/eAtUs  case,  though  one  of  great  severity,  does 
not,  I  think,  overturn  the  principle  I  am  endeavoring 
to  sustain.  He  went  to  St.  Eustatius  but  a*  few  days 
before  admiral  Rodney  and  the  British  forces  made  their 
appearance  betbre  that  plaoe.  But  it  was  proved  that 
he  went  for  the  purpose  of  making  a  permanent  settle- 
ment therot  No  intention  to  return  appears  to  have 
been  alleged*  The  recency  of  his  establishment  seems 
to  have  been  the  point  on  which  his  claim  rested. 

Tfads  pase,  in  principle,  bears  on  that  before  the 
Court,  sq  fai*  only  as  it  proves  that  war  does  not,  under 
sdl  circumstances^  necessarily  furnish  a  presumption, 
that  the  foreigner  residing  in  the  enemy  country,  in^ 
tends  to  return  to  his  own.    The  circumstances  of  this 

VOL.  ^iir.  w 
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TOB      case,  so  Tar  as  we  undeMtaAd  fhem,  were  tifppoMd  to 
vnnvBf    the  preeumption'  that  war  cofold  aflhet  Mp.  WhUefdUs 

]UE»      residence.    War  actually  existed  at  the  ttme  t»t  hte  r%^ 
MASTER,  moval ;  and  had  that  fact  been  know^  te  hkn,  tbeM 

■  would  have  been  no  hardship  in  his  case.    He^  wmid 

have  volttntarlly  taken  upon  himeelf  the  entaty  chirae^  . 
ter  at  the  same  timlft  that  be  took  upon  kimsiir  ti» 
Dntch  character.  There  lo  reason  to  helieve  that  the 
Court  considered  him  in  equal  fault  with  a  petfson  M« 
movingto  acountiy  known  to  be  hostB^.  81.  Ennlalilns 
was  deeply  engaged  in  the  Amef^caui  trade,  wbicli,  firom 
the  character  of  the  contest,  was,  al  that  tlnve,  4^nai- 
dered  by  Eni^nd  as  caose  of  war,  amd  wa^  th#  fkct 
which  drew  on  that  island  the  vengeance  of  Britain. 
Mr.  9FhiiekUl  could  have  fixed  himself  ther»  oiriy  fiir 
the  purpose  of  prosecuting  that  trade.  ^  He  went^*' 
says  sir  JFilUam  ScoUf  » to  a  place  #kich  hi^  rendered 
itself  particnlariy  obnoxfoun^  by  its  conduct  in  Ifeiit 
war."  This  was  certainly  a  circonstanee  whkA  oeirld 
not  be  disregarded,  in  dedding  en  the  probabffily  of 
his  intending  to  remain  in  the  country  In  Hs^  eve&  io€ 
war. 

These  are  the  cases  which  appear  to  me  to  apply  most 
strongly  to  the  question  before  this  Court.  No  <m»  of 
tlteiia  decidies,  in  terms,  that  the  property  of  a  BrttUk 
subject  residing  abroad  in  time  of  amity,  wbick  w«s 
shipped'  before  a  knowledge  of  war,  and  captured  by  a 
British  cruizer,  shall  depend,  condositdy,  on  tboreri* 
denceof  the  Claimant  at  the  timeof  capture,  or  on  his  hav- 
ing, at  that  time,  put  himself  in  motion  to  chzngthin  re- 
sidence. In  no  case  which  I  have  had^  an  opportahtty- 
of  inspecting)  have  I  seen  a  distufn  to  tliis  effect.  Th« 
cases  certainly  require  an  intention,  on  the  part  t^  the 
subject  residimi:  and  trading  abroad^  to  return  i^hto^ywn^ 
country,  and  that  this  inte^on  should  be  manifeiM^  by 
bVert-acts ;  but  they  dti  not,  according  to  my  understands 
ing  of  them,  prespribe  any  particulate  overt  act,  as  b^tag* 
exclusively  admissible  ;  lior  do  they  render  tt  indispcir- 
sable  that  (lie  overt  act  should,  in  sdl  cases,  precede  liia 
capture.  If  a  British  mibject  residing  abroad  forexnn* 
mercial  purposes,  takes  decided  measures,*  on  the  break- 
ing out  of  war,  for  returning  to  his  native  connflry,  anA 
especially  if  he  should  actuidly  return,  his  ckim  for  tbe 
reirtittttion  of  property  shipped  before  his  knowledge  of 
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<te  vm^yiwtUtfl  tbiiik#iie  favRrably  received  in  a  Bri« 
tish  G^urt  1^  iMimiraltyf  altitougk  his  actual  retam^  or 
tbe-meaauiw  pt*Qvinf  bis  iiftteotion  to  return,  were  sub- 
mqUMd  ta  the  captare^  Thas  auderstandingtfae  English 
aallMitieSf  I  4o  not  coosidfiir  them  as  opposing  the 
principle  I  bare  laid  down.  \ 

An  iljliericaii  citiaen  bailing  merely  a  commercial  do- 
raidt  in  a  foreign  country,  is  not,  I  think,  under  the  Bri- 
tiab  anthoritits,  conclude^  by  his  iiesidence  and  trading 
in  time  of  peaces  from  averring  and  proving  an  intention 
to  change  bis  domicil  on  the  breaking  out  of  war,  or 
fDom  availing  bimflelf  of  that  proof  in  a  Court  of  admi- 
rstty.  The  intrinsic  evidence  arising  from  the  change 
in  his  aitaation^  produced  by  war,  renders  it  extremely 
probabfe  that  in  this  new  state  of  things  he  must  intend 
to  reAarn  hosM,  and  wili  aid  in  the  construction  of  any 
overt-act  by  which  such  intention  is  manifested.  Dtsso- 
Intion  of  partnership,  discontinuance  of  trade  in  the  en- 
emy c^mrtt-yy  a  settlemeat  of  accounts,  and  other  ar- 
rai^emente  obviously  preparatory  to  a  change  of  resi- 
dence, are,  in  my  optnton,  such  overt-acts  as  may,  un- 
der ^t^umatances  showing  them  to  be  made  in  good 
faith,  enUfle  the  Claimant  to  restitution. 

I  do  not  perceive  tiie  miscliief  or  inconvenicsice  that 
oan  result  from  the  establishment  of  this  principle.  Its 
<9emtion  is  confined  to  ^tiperty  shipped  before  a  know* 
ledge  of  the  war*  For  if  shtpped  afterwards,  it  is  clear* 
ly  liaUe  to  condemnation,  a^ss  it  be  protected  by  the 
principle  that  it  is  merety  a  withdrawing  of  funds.  Be- 
ing confined  to  shipments  made  before  a  knowledge  of 
the  war,  the  evidence  af  an  intention  to  change  or  con- 
tinue a  residence  in  the  country  of  the  enemy,  must  be 
Speedily  given.  A  continuance  of  trade  after  the  war, 
uofessy  perhaps^  under  very  special  circumstaiKes,  aiid 
fmr  the  tnere  purpose.of  ckeing  transactions  already  com- 
menced, would  fix  the  nationsl  character  and  the  domi- 
cil  previously  acquired.  An  immediate  discontinuance 
or  trade,  and  arrangements  for  removing,  followed  by  ac- 
taal  remov^  within  a  reasonable  time,  unless  detained 
by  causes  which  might  auffieiently  account  for  not  remov- 
]i^>  iveald  fix  Abe  intention  to  change  the  domicil,  and 
show  HoAt  the  intention  to  return  bi^  never  been  aban- 
doned ;  that  the  intention  to  remtAn  always  had  never 
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TKB      been  formed.    It  is  a  case  in  which,  if  in  My  thlU^^^ean 
rmwUf    be  inia^n<*49  justice  requires  that  the  citiseDf  havirig' 

BiEy      entirely  recovered  his  national  charaeter  by  his  own  act, 
MASTBR.  and  by  an  act  which  shows  that  he  never  intended  to 
i.,.^.-.— .  part  with  it  finally  »8hould»  by  a  speciesof  the  jus  jrastiimi- 
mi»  be  allowed  to  aver  the  existence  of  thatcbaract^  at 
the  instant  of  capture.    In  the  establishment  of  such  a  * 
principle,  I  repeat,  I  can  perceive  no  danger.    In  its  re- 
jection, I  think  I  perceive  much  ifyustice.    An  indivi- 
dual whose  residence  abroad  is  certainly  innocent  and 
lawfuU  perhaps  advantageous  to  his  coontry,  who  never 
intended  that  residence  to  be  permanent,  or  to  continioe 
in  time  of  war,  finds  himself*  against  his  will,  clothed 
with  the  character  of  an  enemy,  so  conclusively  that  not 
even  a  return  to  his  native  country  can  rescue  from  that 
characUT  and  from  confiscaticMi,  property  shipped  in 
the  time  of  real  or  supposed  peace.    My  sense  of  justice 
revolts  from  such  a  principle. 

In  applying  this  opinion  to  tbe  Claimants  before  the 
Court,  I  should  be  regulated  by  their  conduct  afti^ra 
knowlcige  of  the  war.  If  they  continued  their  residence 
and  trade  after  that  knowledge,  at  any  rate  after  know- 
ing that  the  repeal  of  the  orders  in  council  was  not  im- 
mediately followed  by  peace,  their  daim  to  restitiitidii 
would  be  clearly  unsustainable.  If  they  took  immedi- 
ate measures  for  returning  to  this  coontry,  and  have 
since  actually  returned,  or  have  assigned  sufficient  pea- 
sons  for  not  returning*  their  property  I  think  may  be 
capable  of  restitution.  Some  of  the  Claimants  would 
come  within  one  description,  some  within  the  other.  It 
wouldy  under  the  opinion  given  by  tbe  Court,  beequaSy 
tedious  and  useless  to  go  through  their  cases. 

My  reasoning  has  been  applied  entirely  to  the  case  of  ^ 
native  Americana.    This  course  has  been  pursued  for 
two  reasons.    It  presents  the  argument  in  what  I  thmk 
its  true  light ;  and  the  sentence  of  condemnation  makes 
no  discrimination  between  native. and  other  citizens. 

Tlie  Claimants  are  natives  of  that  country  with  whieh 
we  HVf  at  war,  who  have  been  oatoraliaed  in  tbe  United 
States.  It  is  impossible  to  deny  that  many  of  tbe  strain 
gest  arguments  urged  to  prove  the  probability  that  war 
must  determine  the  native  American  citiaen  to  abnodoa 
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the  cdontry  of  the  enemy  and  return  home^  are  inappli-      the 
cable,  or  apply  but  feebly,  to  citizens  of  this  description,    vkncs, 
Tet  I  think  it  is  not  for  the  United  States,  in  such  a  ca^se      rak, 
as  this,  to  discriminate  between  them.    '  master. 


I  will  not  pretend  to  say  what  distinctions  may  or 
may  not  exist  between  these  two  classes  of  citizens,  in 
a  contest  of  a  dillbrent  description.  But  in  a  contest 
between  the  United  States  and  the  naturalized  citizen, 
in  a  claim  set  up  by  the  United  States  to  confiscate  his. 
property,  he  may,  I  think,  protect  himself  by  any  defence 
which  would  protect  a  native  American.  In  the  prose- 
cution of  such  a  claim,  the  United  States  are,  I  think,  if 
I  may  be  eiccused  for  borrowing  from  the  common  law 
a  term  peculiarly  appropriate,  estopped  from  saying  that 
they  haye  not  placed  thi<i  adopted  son  on  a  level  with 
those  born  in  their  family. 

Livingston^  J.  concurred  in  opinion  with  the  Chief 
Justice. 


THE  MERRIMACK. 


THIS  was  an  appeal  from  the  decree  o^  the  Circuit 
Court  for  the  district  of  Maryland. 

The  following  ai-e  the  material  facts  of  the  case : 

The  ship  Merrimack,  owned  by  citizens  of  the  United 
States,  sailed  from  Liverpool  for  Baltimore,  a  few  days 
after  the  declaration  of  war,  by  the  United  States 
against  Great  Britain,  was  known  in  that  country, 
having  on  board  a  cargo  of  goods  shipped  by  British 
subjects,  and  consigned  to  citizens  of  the  United  States. 
On  the  25th  of  October,  1812,  she  was  captured,  in  the 
Chesapeake  bay,  between  Annapolis  and  Baltimore,  by 
the  prlvati9  ai^med  vessel  Eossie,  Joshua  Barney^  com- 
mander. 

The  goodd^  being  libelled  as  prize  in  the  District 


Goods  poroba- 
sed  by  Biitiah 
merchaatSj  be- 
fore Uie  yive, 
between  the 
United  States 
and  Great  BrU 
tain,  in  pursu- 
ance of  ord«n 
from  Ameri- 
can citizens, 
shipped  to  the 
agent  of  the 
British  mer- 
<-hanisin  the 
United  States, 
also  an  Ameri- 
can citizen, 
'^on  account 
and  risk  of  an 
American  citi- 
zen," and  no 
eircumstanees 
offt«udor  uu- 
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THB     \Amn  of  Maryland^  were  severally  clainied  hfMumdry 
MEatti-    citixena  of  the  United  States. 

.       These  several  cbums,  and  Ae  circ«aMiaiic^  coantet- 

riuni««  ap-     ed  with  them  resiM'clively,  were  thus  stated  by  Mab- 
'^"^^iiiif  »HAix,  €*.  J.  m  delivwing  tha^  opinion  of  the  Court : 

were  vetted  ill  .       ^       -  ■«   i  . 

iht  Amenewi  ^.  William  ^nd  Joseph  Wilkins^  merchants  of  Balti- 
uSTrf  ^  mow,  claimed  the  goods  contaiiied  in  eleven  caaes  and. 
abipaient,  ud  one  bale  marked  W*  J*  W. 

arenot  lidUe 

tkNi,iiiihougb  These  goods  were  made  up  for  ttem,  in  parsMme 
*»«^««;>«a-of  their  orders^  before  the  war  was  known  in  Great 
^i«?5ter"uic  Britain,  by  a  manafactnring  company,  tmt  member  of 
«*««>«n<i<"*  ^  wliich,  Thomas  Leich,  resided  in  Leicester,  in  Great 
aSI"  r2?-  Britain,  and  the  other,  Edward  Hanris,  was  an  Amen- 
union.  can  citizen  rending  in  the  United  States. 

Btttif  gooflsbe 

ato^S^  The  bill  of  parcels  was  in  the  name  of  MessrsL  WS- 
thc  •e«»mpa.  \i^^  ^nd  Joscph  Wilkins,  This  paper  also  served  «w 
Su  rfuISbS an  invoice,  and  there  was  no  other  on  board  for  tiieae 

and  letters  Tie  mods. 
Htldressed    by 

coLdsi^n  to  The  bill  of  lading  was  in  the  name  of  Edward  Har^ 
the  American  ^.jg  ^|^q  ^j^g  ^l^^  Consignee. 

«itneni   for  '  ^ 

whom  the  pur- 

ebase  was  q*\yQ  mods  wero  acoompaniod  by  a  letter  from  Tho- 
JJlfJS;.t'?iow  mas  Leich  to  Edward  Harris,  dated  Leicester,  the  S9tfa 
the  property  of  July,  1812,  in  which  he  says,  "With  this  yoa  will 
*et^if"ole8?'  '*  I'eceive  bill  of  lading  of  11  cases  of  worsted  and  cotton 
S^meou  are  «  hosiery  for  Messrs.  W.  and  J.  Wilkins,  BaltEfflore, 
i"*^'^fl  *"  hS  ** *****  ^'*^*^  insarance  to  893t  5.    It  is  a  large  som, 

but,  from  what  I  can  learn,  they  are  very  respectable. 
Indeed  Mr.  Brown  of  the  liouse  of  CbaneeHor  fc  Co. 
came  with  him,  and  seemed  almost  offended  thai  did 
not  send  the  cotton  hose  he  ordered  before,  and  aaid 
he  would  guarantee  the  amount  of  the  worsted  goods, 
therefore  must  have  offended  him  if  did  Mt  comity. 
Have  not  sent  but  about  half  the  cotton  goods  tbey 
ordered,'^  &c«  <<  informed  them  tbak  we  thought  ik 
necessary  to  secure  our  property  to  shipf  all  to  yoa, 
as  you  could  prove  that  they  weaft;  American  proper* 
ty  by  making  affidavit  they  are  bmafde  your  proper- 
ty. As  our  orders  in  council  are  repealed,  hope  yoar 
government  will  be  fldfiic^ly  InoU^  an.well^ttid 


eoniignors    to 
their  assent  in  < 
the  U,  States,  ^ 
though  an  A- 
inerican    dti-  • 
sen,  directing  ^ 
Kim  not  to  de- 
liver the  goods  * 
m  case  of  the  t 
existence    of 
certain   cir- 
eumstances, 
nor   HDtil   he 
should   Uave 
received  pay- 
ment from  the 
eonagne^    in 
ctsh-rthcppo- 
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'^tiijit  trade  will  be  on  regalfir  (botin^  figyn/biit  for      the 
«<fear  iheve  should  be  some  other  points  in  dispute,  I   merri- 
'« shall  send  yoii,  and  our  friends  through  yeiir  hands,    mack. 

<€  all  the  goods  prepared  for  your  market  which  you'It 

«<  pevceive  is  very  large.'*  «  Hope  yoa  yn\l  approve  perty  in  the 
<<  of  »y  «Md]ttg  all,  and  as  there  hi  Ay  have  been  80Bie*Jj^»y°j^*^,'J^ 
*f  alterations  in  some  of  your  friends,  shipping  tliem  to  Bntiaii  eon-'^ 
w  you  gives  the  power  of  keeping  back  to  yon/'  Mgnors  at  tUe 

ture.    Con- 
There  was  'also  on  board,  a  letter  dated  Leicester,  demnatioii 

»d  July,  181«,  signed  Harris,  I^ch  &  Co.  and  ad-  ^^'  ^^^'^ 
A'OflBed  to  Messrs.  Wm.  and  Josepli  Wilkins,  mer-  pivduncd  » 
chants  of  Baltimore,  in  which  tliey  say,  «  The  re|)eal  ^"^  ^  *2J^ 
<«  of  the  orders  in  council  having  been  agreed  on  by  our  H^nt  </the 
^  govifrtunent,  we  have  availed  ourselves  of  tbc  oppor-  coMignor^bc- 
^  tttnity  of  sending  tbie  greater  part  of  your  spring  and  '^'StixS!^ 
.«  fall  orders,"  &c.    "  As  we  are  not  certain  that  your  whose  nme 
^«  government  will  protect  British  property,  we  have  f^  *?  ^*]j"J 
<^  tlMMight  it  right  to  ship  ail  ours  under  cover  to  Mr.  out,  bat  the 
<<^  Harris,  who  can  clahn  as  his  own  bona  fide  property,  J||^  ^  pa«c»» 
.«« aiid  he,  being  a  citizen  of  the  United  States^  thought  d?e  nRme^or 
«  proper  to  use  every  procantion,  having  received  some  ^^  American 
«<  unpleasant  accounts  about  your  government  having  |J^o'^**"he^*^^ 
fc  agreed  on  War  with  this  coaatry,  wbtch  we  hope  will  purchase  was 
-Botbetbecase-  l^^Ut*^.. 

being  express- 

S.  M*K.eaii  and  Woodland,  citizens  of  the  United  ^  y*  ^  <>» 
StMiftes^  claim  sundry  parcels  of  goods,  pai*t  of  the  same  Iho^gh^"^' 
carffo,  as  their  property.  floods  are  spo- 

5"*  r-    r-    /  ken  of  in  the 

The^  goods  were  pnrcliased  hy  Baily,  Eaton  and  consignors  as 
B^wn,  merchants  of  Sheffield^  in  pursuance  of  orders  ®JJ^*  ^^^ 
from  the  Claimants.  They  were  shipped  to  Robert  ivTthe*  Ameri- 
Holliiday,  also«n  American  citizelr.  Tfie  bill  of  lading  can  merchaots 
was  to  Robert  HoHaday,  <«of(•aec<H^n^  and  risk  of  an  *fapm«L^  ^ 
Jimerican  dUatn/'  The  invoice  was  also  headed  to  The  circnm- 
Roliert  Holl«l«y.  '^'^t 

nue,  duriiii; 

A  letter  from  Baily,  Eaton  and  Brown  to  Samuel  ^«  ^^^^«  ^ox - 
M^Kean,  dated  ilth  July,  1812,  says,  **  A  few  days  ^e*ship^*A, 
M  ago  we  received  a  letter  from  Mr.  Rogersdn,  of  New  isimmatemi. 
<«  York,  informing  us  that  the  partnership  of  Messrs.  *^«»^**«V»oii. 
<(  M^Rean  and  Woodland  was  dissolved,  but  he  does 
«  not  say  whether  you  or  Mr.  Woo«lland  continue  the 
f  <  business^  or  whether  both  of  you  -decline  it.    We  have 
«  purchased  about  3,000Z.  sterling  of  goods  by  order  of 
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THE  **  the  late  ftrmt  aiid  on  their  accont»  most  of  whflob 
MfiSRi-  '<  luve  been  purchased  and  paid  for  by  us,  from  fifteen 
MACK*  <<  to  eighteen  months  ago,  and  have  been  on  our  hands 
**  waiting  for  shipment.  We  have  this  day  given  orders 
*•  to  our  shipper  at  Liverpool,  to  put  them  oa  boaiid  a- 
**  good  American  vessel  sailing  for  your  ]NM*t  with  a 
•*  British  license ;  but  from  the  uncertainty  we  are  in 
**  respecting  the  partir.ulars  of  your  dissoiution  of  part- . 
**  nership,  and,  in  fact,  not  knowing  whether  to  consign 
*«  them  to  you  or  Mr.  Woodland,  we  have  finally  con- 
**  eluded  to  consign  them  to  Mr.  Holladay,  with,  wbcnn 
**  you  will  be  pleased*  to  make  the  necessary  arrange- 
«<  ments  respecting  them/'  **  We  have  addressed  the 
<<  invoice  to  Mr.  Iloliaday  to  your  caiT ;  and  directly 
**  on  receiving  it,  if  he  should  not  be  in  Baltimore,  you 
<«  will  please  advise  him  of  its  arrival/' 

'  The  residue  of  the  letter  contains  their  reasons  for 
hoping  that  Mr.  M^Kean  will  not  insist  on  the  usual 
credit,  but  will  remit  immediately  on  receiving,  the 
goods.    This  request  is  founded  on  their  bavi^  be^n 
so  long  in  advance  for  tli^  purchase  of  tbeou 

.  Messirs.  Baily,.  Eaton  and  Brown  addressed  a  letter 
to  Mr.  Holladay,  dated  the  10th  of  July,  1812,  in  which 
tliey  say,  <<  Enclosed  you  will  receive  invoices  of  sundry 
<<  goods  for  Messrs.  M^Kean  and  Woodland,  which 
<«  complete  their  orders."  They  then  ass^  the  same 
reason  for  shijiping  the  goods  to  Mr.  Holladay^  that  is 
given  in  their  letter  to  Mr.  M*Kean;  and,  after  direct- 
ing him  to  arrange  with  Mr.  M^Kean,  add,  ^^  We  can- 
*6  not  view  tliis  consignment  at  idl  in  the  light  of  an  in- 
ft  tercei)ted  shipment  coming  within  the  meanii^  of  the 
<^  articles  of  agreemeut  between  you  and  ua.^  This 
letter  also  contained  a  proposition  for  immediate  re«> 
mittance,  founded  on  the  time  which  had  elapsed  since 
tlie  goods  were  purchased.  This  proposition,  thej  sayv 
is  made  to  all  their  friends  in  the  United  States,  and 
they  hope  none  will  refuse  to  accede  to  it.  ^^  But,*' 
they  add,  <<  in  tlius  acting,  we  have  left  the  matter  to 
the  fL*ee  and  unbiassed  will  of  our  friends*  and  they  are 
certainly  upon  honor  J* 

• 

3.  Messrs.  Kimmel  and  Albert,  merchants  of  Balti- 
more^ claimed  seven  packages  of  goods  on  board  the 
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tkifimnckf  which  were  purcha^ed^  in  pursoaiice  of  their      nrai^ , 
erdersy  by  Bailjr,  Eaton  and  Bailf^    The  invoice,  bill    MEBBt^ 
of  lading,  and  liMers^  addressed  (one  by  the  consignors    mack. 
aiid  the  other  by  the  shipper^  Who  was  their  agent)  to  ■■■ 

Messrs.  Kimmel  and  Albert,  concur  in  showing  profil^r^ 
ty  m  the  Chiiniant^.  But  all'thcs^  doroments  and  let^ 
ters  are  iiiclosed  in  a  letter  of  the  5th  of  August,  1812, 
written  by^  Baily>  £aton  and  Baily  to  Samuel  M^Keaq. 
In  this  letter,  the  writers  refer  to  a  former  h  Iter  of  the  » 

Sd  of  July,  in  which  they  informed  Mr.  M<Kean  that 
Aey  sfadi4d,  qn  the  recommendation  of  their  general 
agents  Mr.  Uotlaway,  inclose  their  invoices  and  bills  of 
lading  for  the  adjacent  country  to  him,  and  requested 
him  to  make  inqinries  into  the  circumstances  of  their 
correspondents,  and  he  regulated,  as  to  piitting  the  let- 
letters,  &c.  into  the  post-office  so  as  to  .reach  the .  per- 
sons to  whoim  they  might  be  addressed,  by  the  result  of 
thbse  inquiries.  A^essrs.  Baily,  Eaton  and  Bailj  in- 
dMge  the  hope  that  the  repeal  of  the  British  orders  in 
'cb!!incil  will  restore^ace  between  the  two  countiies,  in 
whicfi  event  M^Kean  h  still  to  be  governed  by  their 
letter  of  the  Sd  of  July.  "But,**  they  add,  « if,  when 
^<you  receive  our  invoices  and  hills  of.  lading,  a  state 
'^bf  war  should  really  continue,  it  will  be  proper  not 
« to  driver  these  goods  until  you  have  received  the 
«<  amount  of  the  invoices  from  the  consignees,  in  cash.'^ 

4.  John  H.  Browning  &  Co.  were  also  Claimants  of 
pairt  of  the  cargo.  .[   ' 

This  claim  stood  on '  precisely  the  same  principles     ' 
wifh  that  of  Kimmel  atid  Albert.   The  documents  given 
in  evidence,  were,  in  eflTect,  the  same,  and  were  en- 
close in  the  same  letter  from  Bally,  Eaton  and  Baily 

to  Samuel  M«Kean. 

-  • 

'It  was  contended  by  the  captors,  in  the  Bistrict  Courf^ 
that,'  from  the  papers  and  letters  dn  board,  it  appeared 
that  the  goods  were  not  sold  and  delivered  in  England^ 
so  as  to  vest  the  property  in  the  Claimants,  but  we«e 
s^Tit  to  the  agents  of  the  shippers  in  the  United  Stated^ 
to  be  delivered  or  not,  according  to  their  discretion :  com 
oequently,  that  the  property  was  not  changed,  and  the 
goods,  therefore^  were  liable  to  capture  as  British  pr^^^ 
perty. 

TOL.  VIIL  41 
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THR  Reafitution  was  decreed  in  the  District  Conrf^  and  tb^ 
IdftBU*  decree  waff  affirmed  in  tlie  Circuit  Court.  An  appeal 
jsAOK,  was  taken  to  tliia  Courtf  where  the  captorB  pray  cob- 
>—      ■    demnation  on  tlie  same  grounds  as  in  the  Courts  below* 


^ 


H4nrKB»/w  the  JtffdlmtSf 

After  stating  the  facts  of  the  case^  argued  that  the 
claims  of  the  captors  to  the  several  parts  of  the  cargo  in 
question  all  rested  on  the  same  principle ;  vix*  Tbafc 
no  transfer  of  the  property  bad  taken  place  at  the  time 
of  the  capture.    Tlie  shippers  were  British  subjects. 

1st  As  to  the  property  claimed  by  William  and  Jo* 
seph  Wilkins. 

It  appeats»  Anom  the  evidence  introduced  into  this  part 
of  the  cause^  that  the  goods  were  not  to  be  delivered  to 
the  Claimants^  until  they  had  come  first  to  the  hands  of 
the  phippers^  agent,  who  was  to  decide  upon  the  solvency 
of  W.  and  J.  Wilkins*  and  to  regulate  himsdf  according* 
ly*  with  regard  to  the  delivery  ^f  the  goods.  He  even 
had  a  power,  undf  r  certain  circumstances,  to  make  them 
his  own.  W.  and  J.  Wilkins  were  also  to  have  an  option^ 
either  to  take  the  goods  or  not.  But  a  more  powerCul 
argument  than  eithery  iSy  that  the  shippers  themselves^ 
in  their  letters  both  to  the  consignee  and  the  Claimanta^ 
denominate  tliese  goods  British  property^  and  express 
their  apprehensions  that  the  American' government  will 
not  protect  it.  Again,  if  these  goods  had  been  lost  at' 
G^ea,  they,  could  not  have  been  charged  to  the  Messi^. 
Wilkins,  sis  goods  sold  and  delivered.  The  loss  would 
clearly  have  been  the  losa  of  the  shippers.  The  pro- 
perty in  this  part  of  the  cargo  cannot,  therefore,  be  con^ 
sidered  as  having  been  vested  in  W.  and  J.  Wilkins. 
It  was  clearly  in  the  British  shippers,  both  at  the  time 
of  shipment,  and  at  the  time  of  capture.  The  claim  of 
(he  Messrs.  Wilkins  ought,  therefore,  to  be  rejected. 

2d.  As  to  the  claim  of  M«Eean  and  WoodUnd^  Hab- 
PEK,  stated  the  fac^s,  and  prayed  condemnation  on  Uie 

Sneral  principle  that  the  property  had  not  been  trans- 
Ted. 

sd  and  4th.  In  opposing  the  respective  claims  of  Kim- 
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mel  and  Albert^  and  of  John  H.  Browning  &  Co.  the      thb 
counsel  for  the  captors  argued  on  nearly  the  same    merri- 
grounds  as  in  thc)  case  of  W.  and  J.  Wilkins;  and,  in     mack. 
addition  therf'to^  he  urged  tbecondition  of  payment  which  «m.^.«^ 
was  annexed  to  these  two  cases,  and  which  was  to  be 
performed  before  the  delivery  pf  the  goods  to  the  Clai- 
mants. 

He  also  made  a  second  point,  in  regard  to  all  the 
clainis,  viz.  That,  admitting  the  goods  to  have  been 
the  property  of  American  citizens,  yet,  since  the  dt  clar^ 
ationofwar  was  known  in  Liyt^rpool,  at  the  time  of 
t)ie  shipment,  the  Claimants  are  to  be  considered  as  hav- 
ing-been  engaged  in  a  hostile  trade,  which  gives  the 
property  an  enemy  character,  and  subjects  it  to  condem- 
nation. The  shippers  on  this  supposition,  must  be  look- 
ed upon  as  the  agents  of  the  Claimants,  and  the  acta  of 
agents,  are,  in  law,  the  acts  of  their  principals* 

PiNKNBT,  contraffor  the  Clainmnts. 

If  the  title  of  the  Claimants  be  goo4  in  equity,  it  is  suf- 
ficient; but  it  is  go6d  at  law,  as  well  as  in  equity. 

In  examining  the  several  claims,  I  shall  follow  the  or- 
der which  has  been  pursued  by  the  counsel  for  Ihe 
captors. 

First,  as  to  the  claim  of  W.  and  J.  Wilkins.  The 
invoice  and  bill  of  parcels  9how  the  purchase  by  the  Clai- 
mants* The  bill  of  parcels  is  always  good  evidence,  in 
an  action  on  a  policy,  to  show  interest*  The  invoice 
corresponds  with  the  bill  of  parcels,  and  is  not  contra- 
dicted by  the  bill  of  lading.  Leich's  letter  to  Harris 
speaks  of  the  goods  as  being  <<  for  Messrs^  Wp  and  J. 
Wilkins."  These  circumstances  are  strongly  in  our  fa-  , 
vor.  It  has  been  urged,  however,  ot\  the  other  side^  * 
that  the  property  of  the  goods  could  n6t  have  been  in  the 
Claimants  at  the  time  of  capture,  because,  1st.  There 
ivas  a  condition  of  payment,  without  complying  with 
which,  the  goods  were  not  to  be  delivered;  and  ^d,  because 
there  was  a  power  vested  in  Harris,  to  keep  back  the 
property,  in  case  of  the  insolvency  of  the  Wilkins's* 
vThe  first  objection  is  founded  on  an  error  in  fact  The 
objection^  if  applicable  to  the  Claimants  of  the  other  parts 
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THB      of  the  cai^  is  not  80  here,    tt  tppeiffs»  indeedf^in  aomo 
MBRRi-  part  of  the  evidence^  that  an  ihducementtb  prompt  pay- 
MACK,    ment  was  held  out  to  the  Wilkins^s*  riai*  an  offer  to  id- 
^  low  seven  per  cent  discount  (or  prompt  payment ;  but 

therewas  no  express  condition  of  payment.    The  second 
objection/ viz.  that  Harris  was  empowered  to  keep  back 
the  goods.  In  case  of  the  insolvency  of  the  CJaimants^ 
is  easily  answered.    Insolvency  of  the  parties  was  the 
sole  ground  on  which  Harris  could  retain  flie  goods  ; 
bat  this  is  only  the  same  poWbr  which  the  shipper  bim^^ 
self  would  have  had  by  the  general  law  in  marttune  ca* 
ses9  if  he  had  consigned  the  goods  directly  to  the  WO- 
klns's.    It  is  the  general  law»  in  case  of  the  insolvency 
of  the  consignee,  that  the  shipper  may  stop  the  goods  in 
^niifttta  \axt\tTtf  although  purchased  in  England,  if  the 
purchase  was  on  credit    The  intervention  o^f  Harris,  in 
this  case,  merely  gives  a  facility  to  the  rigbt  which  the 
shippers  before  possessed,  i  JZo6.  tlf  35.  2%«  Josfp&siie. 

It  is  also  urged}  that  the  shippers  fliemselves,  in  H^r 
letterS|  have  denominated  the  goods  in  question,  BriHdt 
progerhf,  and  expressed  an  apprehension  thai  it  would 
pot  be  protected  by  the  American  government,  and  havo 
therefore  suggested  to  Harris,  that  he  could  swear  tbey 
were  Ids.  This  objection  possesses  Uttle  weight  A 
mere  attempt  to  conceal  belligerent  property  only  de» 
prlVjes  the  party  of  the  benefit  ot^tther  fmoj^  but  is 
hot  a  ground  of  confiscation.  ^  Roi.  161,  195.  The  Ma- 
fimma  deUc  GracU.*  Ortgorfs  cose. 

2d.  As  to  the  claim  of  M^Kean  and  Woodland.  Two 
objections  to  this  claim,  arising  from  theHetter  of  Bailyj^ 
Eaton  and  Brown  to  M^ean^  have  been  uiged  by  tba 
paptors. 

|M.  The  consignment  to  HoUaday. 

r  2d.  The  expectation  of  the  shippers  (bat  M*Ke^  and 

Woodland  would  pay  cash. 

Th^  consignment  to  HoIIaday  ne^ds  no  farther  ex^da- 

liation  than  is  to  i^e  found  in  the  letter  which  states  the 

fact.    The  shippers,  having  heard  that  the  partnership 

of  M'Kean  and  Woodland  was  dissolved,  were  uncertain 

'    to  wl|ich  of  them  the  cqnwgnment  o^ght  to  be  pade^  sad 
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Omfinre  4etera9ilied  to  consiga  fhe  gpsds  to  Holladay.      trs 
But  tbe  property  ycpted  in  M%<rati  Mi  Woodlandf  not-    lo&aRi- 
irithstanding  this  interiBediate  cohi^ignment  In  a  Court    mack. 
of  prise,  stich  intermediate  consignment  is  not  considered 
as  a^teringj  in  an^r  degree^  the  iiatare  of  the  case. 

2d.  Though  the  letter  Ck'om  the  shippers  requests  an 
immediate  ea^h  payment^  there  is  no  express  condition 
to  jthat  cjffect :  there  is  merely  an  appeal  to  the  justice 
and  honor  of  the  Claimants. 

An  i^itlonal  proc^  that  the  property  was  in  the  Clai- 
mantsy  i3»  Ihi^t  it  was  ina^ur^  for  them  and  not  for  the 
shippers. 

It  appeans  that  all  the  bills  ei  lading,  except  that  for 
W.,  and  J.  W^kins^  express  the  shipments  to  hare  been 
made  an  account  and  nsk  of  American  citizens  general- 
ly. The  reason  for  this  general  mode  of  expression 
was  the  uncertainty  of  the  shippers  respecting  the  disso- 
lution of  the  partnership. 

5d  and  4th.  We  now  c<mie  to  the  claims  of  Kinimel 
and  Albert,  and  Browning  &  Co.  which  depending  on  pre- 
ciseiy  the  same  principle,  will  be  examined  together. 

In  thfse  two  cases  only ,  is  there  an  absolute  condition 
of  payment  But  the  goods  had  been  regularly  ordered 
by  the  Claimants,  long  before  they  were  shipped.  They 
Were;  finally  shipped  for  them,  and  in  pursuance  ^f  their 
orders.  They  were  delivered  to  the  master  of  a  general 
ship.  The  invoice^  bill  of  lading  and  letter^,  all  cohcur 
in  showing  proper^  in  the  Claimants.  The  legal  pro- 
perty vested  in  them  by/the  delivery  of  the  goods  to  the 
master.  The  shipper,  having  delivered  them  to  the  mas- 
Cer,  was  functus  qfficiOf  and  eould  not  thereafter  stop  the 
goods  on  any  ground  butthe  insolvency  of  the  consignee, 
which  is  the  only  case  of  stoppage  in  transitu  authorized 
hy  the  common  law  or  the  law  maritime.  1  Sob,  181, 
^19.  The  JIurora,  CConversation  bitween  sir  W.  Scott 
mid  Dr.  Lawrence. J    6  JZofr.  525, 6, 7.    The  Cons^antia. 

Again.  Can  a  captor  divest  the  eventual  rights  of 
citizens,  or  does  he  take  the  property  subject  to  the  condi- 
tions to  which  it  would  be  subject  in  the  hands  of  the 
iconnignor  or  his  agent  ?  We  contend  for  the  latter  doc- 
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THV     trine .  '  The  rights  of  tlie  cttizen  become  absolute  upon 
MERBi-   bis  complying  with  those  conditions,    Im  the  present 
MACK,    case^  if  the  gwids  had  arrived  at  their  port  of  destinatioii 
-        without  capture,  the  title  to  them  would  have  become  ab- 
solute in  Kimmel  and  Alberts  upon  payment  to  the  con- 
signor of  the  amount  required :  And,  as  the  captor,  ac- 
cording to  our  doctrine,  does  but  stand  in  the  place  of 
the  consignor,  we  contend  that  the  property  will  become 
equally  absolute  in  the  ClaimantB  upon  making  the  same 
payment  to  him. 

We  do  not  admit  the  doctrine,  that  prope)rty  cannot, 
upcm  the  high  seas,  pass  in  transitUf  so  as  to  defeat  the 
captors.  Suppose  it  had  been  agreed  thi^t  the  property 
should  change  after  it  had  passed  a  certain  degree  ^ 
longitude ;  would  not  the  agreement  be  carried  into  rf- 
fecty  upon  that  degree  of  longitude  bdng  past  ?  But  it  is 
not  now  necessary  to  contend  for  this  doctrine^  because 
the  property  in  the  present  case,  was  vested  in  the  Clai- 
mants, upon  the  shipment^  liable,  however,  to  be  divest- 
ed upon  a  condition. 

There  is  manifest  inconsistency  in  the  Enriish  prize 
law.  A  belligerent  lien  will  be,  condemned,  but  a  neu- 
tral lien  will  not  be  protected ;  neutral  property  may 
become  belligerent  in  transitUf  but  belligerent  properly 
cannot  become  neutral.  This  Court  will  adopt  the  rea- 
son of  the  rule,  but  not  the  rule  itselL 

Harper,  in  rejdy. 

In  this  case,  there  was  no  transfer  of  either  an  equi- 
table or  legal  right.  In  the  case  of  W.  and  J.  Wilkina, 
the  delivery  of  the  goods  was  only  to  Harris ;  or  to  the 
master  of  the  ship,  who,  by  undertaking  to  deliver*  them 
to  Harris,  became  his  agent,  and  not  the  agent  of  the 
Wilkins's.  So  with  regard  to  the  invoice,  biU  of  lading 
and  bill  of  parcels ;  they  were  all  delivered,  not  to  the 
Wilkins's,  but  to  Harris  or  his  agent,  the  master.  No 
evidence  of  tlie  title  of  W.  and  J.  Wilkins  was  put  in  a 
course  to  reach  them,  but  through  the  agency  of  Harris, 
who  was  not  to  deliver  it  at  all,  but  in  a  certain  event 
The  goods,  although  purchased  by  order  of  the  Clai- 
mants, were  not  delivered  to  them.  The  Clain^ants 
could  not  have  maintained  an  action  for  them^  either  al 
law  or  in  equity. 
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M^Kean  and  Woodland's  case  is  still  stronger  against      trb 

them.  -  The  business  of  that  concern  was  not  continued  merbi- 

hy  any  person.    Thejr  have  become  insolyent.    Holla-  mack. 

day  has  the  absolute  control  over  the  goods.    He  was  m      — 
to  make  arrangements   with  the  Claimants  or  with 
M^jKean  alone,  and  was  to  require  cash. 

Saturday^  JUarch  Wh.    JlbstiU....hrf isoston,  J. 
Mabshaix,  Cfu  J* 

After  stating  the  facts  relating  to  the  several  claims 
in  this  case,  delivered  the  foUoMring  opinion  of  the  Court, 
aa  to  the  claims  of  M^Kean  and  Woodland,  Kimmel  and 
Albert,  and  John  H.  Browning  &  Co. 

!•  As  to  the  claim  of  M<Kean  and  Woodland. 

* 

The  question  of  property,  in  this  case*  depends  on 
eertain  letterib  written  by  Baily,  Eaton  and  Brown, 
which  were  found  on  board  the  captured  vessel.  A  let- 
ter of  the  11  tb  of  July,  1812,  addressed  to  Samuel 
M^Kean,  shows  in  the  clearest  manner,  that  the  proper- 
ty in  dispute  was  purchased  and  shipped  for  M'Kcan 
and  Woodland,  in  pursuance  of  their  orders }  and  ac- 
counts for  assigning  it  to  Mr.  Holladay. 

There  is  nothing  in  the  cause  which  can  throw  the 
slightest  suspicion  on  the  fairness  of  this  transaction. 
It  unquestionably  is,  what,  on  the  face  of  these  letters, 
ii  purports  to  be,  a  purchase  for  M^Kean  and  Wood-  ^ 
land,  made  in  pursuance  of  their  orders,  and  shipped 
for  them  to  Robert  Holladay,  because,  in  the  moment  of 
shipment,  information  was  received  that  their  partner- 
ship was  dissolved,  and  the  shipper  had  no  instructions 
in  what  manner  to  direct  to  then^.  In  this  liituation, 
be  considered  himself  as  acting  most  certainly  for  their 
iadvantage  by  addressing  the  goods  to  an  agent  resid- 
ing in  the  same  town  mth  M«Kenn  and  Woodland,  who 
should  receive  them^to.  their  use.  In  such  a  case,  the 
Courtis  of  opinion  that  the  property  was  vested  in 
M<Kean  and  Woodland,  and  is,  consequently,  not  liable 
to  condemnation  as  enemy  property. 

The  sentence  i 
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TMB         H.  Astoibei^aiaior&immelaiid  AIlMfft. 

uxotu        From  their  letter  it  is  wffpupeat  that,  in  tlie  et.Mt  of 

«...««,.«.  w»r*  Baily*  Elton  and  Baily^  reserved  to  themselves 

that  psver  whidi  ownership  gires  over  ^oods^  and  in-^ 

stmcled  ttieir  agents  M*Kem,  in  what  nanner  that 

Jower  was  to  he  exercisf  d.  There  heing  no  letter  ad- 
ressed  to  Kimmel  and  Albert^  bat  imder  cover  to 
M*Keanff  it  is  apparent  that  they  were  to  know  nothing 
of  the  shipmentf  unlesSf  in  the  opinion  of  M^Scean,  it 
should  be  prudent  to  make  the  conunonication  ;  and 
even  then»  the  property  was  to  hecoAie'  theirs^  not  un- 
der the  origiori  contract^  bat*  wider  a  new  sontract  t^ 
be  made  idth  M'Rean.  The  delivery  on  b^Ani  the 
ship  was  a  delivery  to  M<Kean,  not  absoluiefyibr  Kim- 
mel and  Albert,  but  for  them  provided  th^  acceded  to 
,  new  and  distinct  propositions  made  by  BaHy^  Eaton 

and  Baily.  In  such  a  esse,  no  change  of  property 
could  take  place  till  Kimmel  and  Albert  should  accede 
to  these  new  propositions ;  and  the  capture  having  ta- 
ken place  before  the  contract  was  comjdetef  the  goods 
must  be  considered  as  enemy  property. 

The  sentence  is  reretwoA,  and  the  clum  dismissed* 

S.  The  claim  of  John  H.  Browning  &  Co. 

This  claim  stands  on  precisely  the  same  prinrii^es 
with  that  of  Kimmel  and  Albert  The  documentary 
evidence  is  in  cfPeet  the  same,  and  was  enclosed  is  tte 
same  letter  fh»m  Baily»  Eaton  and  Baily  to  Samuel 
M<Kean.    The  claim  therefore  must  be  dismissed. 

The  sentence  is  reversed  and  the  claim  dismissed. 

JoHH 80K^  J.  delivered  the  opinion  of  the  majonty  of 
the  Court,  as  to  the  claim  of  W.  and  X.  Wilktns,  as 
follows:    . 

The  points  of  distinction  between  this  case  aiid  that 
of  M^Kean  and  Woodland,  un&voraMe  to  these  Clai^ 
mants,  are  the  following : 

1.  That  Harris^  the  direct  consignee^  had  a  contnA 
given  him  over  the  goodo^  which  aotbptiaed  h&Hj  haA 


I 

\ 

he  itfouglit  pmpfer^  to  refuse  to  ddivcr  tlieiri  over  to      THifi 
the  Wilkins's.  mebrt- 

MACK. 

21  Thsit  Ilarris  hftd  also  a  power,  under  certain  cii*- 

cumstances^  to  make  them  his  own.* 

S.  Thati  in  flie  letters  both  ib  the  Wilkins's  and 
ITarris,  the  consignor  affeges  as  hts  reason  for  making 
the  shipment  througli  Harris,  his  fears  that  this  go- 
vernment would  not  protect  British  propert)* ;  ^thereby, 
as  is  contended^  acknowledging '  this'  property  to  be 
British. 

Oh  the  ofther  haiid>  it  is  a  circfiihstan6B  fhvorabfe  to 
this  claim,  that  the  original  bills  of  parcels  were  made ' 
directly  to  the  ClaiiHants,'  and  were  i^ent  along  with  the 
shipment,  as  a  substitute  for  an  invoice. 

It  is  assumed  as  a  post^I^te,  that  a  direct  consign- 
ment on  account  of  the  consignee,  made  in  pursuance  • 
of  his  orders,  is  not  subject  to  condeittnation  as  prizfe  of 
war;  and  that  it  is  immaterial  whether  it  be  purchased  ' 
for  cash  or  credit;  or  insurefl  in  ftie  enemy's  country 
or  elsewhere.  * 

It  wiU,  tJien,  be  enough  to  show  that  every  beneficial 
interest  which  such  a  shipment  would  vest  in*  the  con- 
signee, was  vested  in  the  Claimants  in  this  case. 

The  first  difficulty  arises* from  the  circumstance  that 
the  bill  of  lading  was  made  out  to  Harris,  and  not  to 
the  Wflkins's,  whereby  the  captain  of  the  ship  became 
bound  to  deliver  them  to  Harris  or  his  assigns. 

I^pon  a  fair  view  of  the  whole  transaction,  this  dis- 
tinction will  be  found  rather  to  be  formal  than  reAl ; 
and  that  it  produces  no  difference  in  the  state  of  fight 
between  these  parties. 

The  interest  vested  in  the  consignee  by  the  delivery 
to  the  captain^  is  not  absolute  to  M  purposes.  So  far 
as  relates  to  the  right  of  stoppage  in  transitu,  it  con- 
tinues subject  to  the  control  of  the  consignor,  and  may 
be  reduced  by  him  into  possession,  before  actual  deli- 
very ;  or  the  authority  of '  the  captain  to  deliver  them 
VOL.  VICI.    .  W  . 
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THB      ftco»rdiiig  to  the  original  biUs  of  Uding^  maf  I 
MBBEi- '  termandedy  and  another  destination  given  them. 


MACK 


.4 


Upon  comparing  all  the  circnmstancea  of  this  case, 
it  viH  be  found  that  the  transaction  was  so  arranged  as 
to  produce  no  other  change  in  the  rights  ot  the  part&esy 
than  to  put  it  in  Harris's  power  to  exerciae  this  ri^t 
of  stoppage  in  trangUu,  in  .case  of  the  insolvencj  of  the 
Wakins's. 

The  bill  of  lading  m  made  oat  to  Harris^  which  gave 
btm  the  right  to  demand  the  goods  of  the  captain* 

But  tiie  inToice,  mhich  has  the  additional  strength  of 
a  bill  of  parcels,  is  made  oat  to  the  Okumants,  which 
gave  ttiem  the  right  to  demand  the  goods  of  Harris. 

Both  in  the  letter  to  Harris  and  to  the  Wilkins's,  the 
shipment  is  declared  to  be  on  account  of  the  latter; 
and,  in  the  letter  to  the  former,  the  shipper  goes  into  a 
detail  of  his  reasons  for  giving  the  ClaimantEt  so  large 
a  credit. 

Thus  these  papers,  taken  together,  place  the  interest 
of  the  Claimants  on  the  same  footing  as  if  tlie  bill  of 
lading  had  been  made  out  to  Harris  for  the  use  of  Ae 
Wilkins^s ;  and  in  that  case,  there  could  have  been  lit- 
tle doubt  that  the  claim  must  be  sustained. 

* 

If  the  invoice,  although  made  out  to  the  C^aittiaBti, 
had  been  inclosed  to  the  direct  consignee^  it  would  have 
furnished  a  strong  argument  in  favor  of  the  caplor. 
But  liere,  the  evidence  of  right  is  placed  in  the  Clai-- 
mants'  own  hands ;  thereby  acknowledging  their  right 
in  the  goods  shipped,  and  fumiriiing  them  wilh  the 
means  of  assei*ting  it.  Thus  the  shipper  could  never 
have  denied  the  rights  of  the  Claimants  in  this  case; 
for  he  had  furnished  the  most  direct  and  conclusive  evi- 
dence against  himself. 

But  it  is  asserted  that  Harris  had  it  in  his  power  to 
make  tiiese  goods  his  own,  in  defiance  of  the  will  <^  the 
Claimants. 

If  this  ware  the  iact^  it  woaM  onljr  show  tliatt  in 
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dther  view  of  the  alternative,  it  was  a  shipment  on      thk 

American  accoiinti  and  that  the  shipper  had  parted  with  mebri- 

all  his  interest.  magk. 


Bat  the  fact  is  not  so :  and  in  answering  this  argu- 
ment^ we  answer  the  remaining  one  also. 

Hie  shipper  knew  what  he  was  about.  War  was  al- 
ready probably  declared^  and  he  was  aware  of  the  crash 
of  mercantile  credit  which  generally  follows  on  such  an 
event.  He  also  kofew  that,  in  case  of  asserting  his 
right  of  stoppage  in  transitUf  the  property  reverted  and 
became  British ;  in  which  case,  as  he  expresses  himself, 
tbe  property  might  be  fiiibjected  to  seizure,  as  enemy^s 
p^perty.  / 

"With  these  considerations  on  his  mind,  he  itiakes  out 
the  bill. of  lading  to  Harris,  an^  informs  him  that  his  ob- 
ject is  to  enable  him  to  k^p  the  goods  back  m  case  of  an 
alteration  in  the  circumstances  of  the  Claimants :  and  in 
this  case  only  is  the  hint  given  him  that  he  may  claim 
them  as  his  own.  It  is  contended,  that  he  acknowleilges, 
in  his  letter  to  the  Claimants,  that  the  property  is  British. 
Bat  this  is  an  error  in  fact.  It  was  necessary  to  assign 
some  reason  or  someexcusefor  not  havingthe  bills  of  la^ 
ding  made  out  to  the  Claimants  themselves.  And  for  this 
reason,  he  urges  an  apprehension  that  our  government 
would  not  protect  British  property.  But  this  reason 
coald  only  be  appli^iUe  in  the  event  of  a  stoppage  in 
transitu;  as  a  direct  shipment  to  the  Claimants  would 
have  left  no  room  for  such  an  apprehension.  In  the  let- 
ter, also,  to  Harris,  it  is  said,  is  contained  an  acknow- 
fedgment  that  the  property  is  British.  This,  also,  is 
founded  in  mistake ;  for  the  letter  to  Harris  only  com- 
municates the  reason  which  had  been  assigned  in  the 
other  letter,  for  having  the  bill  of  lading  made  out  as  it 
was.  But  suppose  tbe  passage  in  the  letter  to  the  Clai- 
mants, on  this  subject,  had  been  full  and  explicit  to  the 
declaration  of  an  opinion  that  the  property  continued 
British,  although  shipped  on  Americim  account;  yet 
this  would  have  been  but  an  expression  of  an  erroneous 
opinion,  and -certainly  ought  not,  as  far  as  the  interests 
of  the  Claimants  are  concerned,  to  have  an  influence  on 
tbe  decision  of  this  Court.  But  it  is  asserted  that  the 
goods  continued,  on  the  whole  voyage  at  the  risk  of 


TUB      the  shippers*    This  may  he  true^  mid  yet  it  4^^  nqt 
M BBEi«   prove  enough,    fiad  the  9hi|iineat  heen  dirjM^t  to  4;hie 
MACK*    Clainiadts»  and  insurance  omitted  contmry  ^  order  qr 
-——«•.«  custom*  the  shippers  would  have  been  equally  liable^  and 
yet  the  ypn^perty  would  not  hi^ve  been  subject  to  captiMre. 
It  is  enough  for  the  piirp^is^s  i^  the  ClsiijaaiitSy  th^t  the 
property  in  the  goods  had  been  transferred  to  them*  in* 
dependentiy  of  jthe  control  of  the  shipper  or  hi9  agents 
except  so  far  as  the  right  to  stop  in  train$U%  intei*Ceiret|» 
And  such  was  the  situation  of  the  rights  of  ttie  parties  w 
this  case.    The  goods  ordered  by  the  Claimants  vere 
^  nhtpped  to  an  agent  for  their  use^  sulgect  only  to  aright 

which  unquestionably,  under  any  circuaistanceSf  existed 
in  the  sitippers.  In  their  letter  to  the  Claimaiits*  they' 
inclose  a  bill  of  parcels*  by  way  of  invoice*  containing  ft 
positive  acknowledgment  of  the  sale  to  them ;  and  the 
letter  itself*  to  wdl  -as  t|iat  to  Jlarriaf  speaks  of  the 
^;HMids  expi^essly  as  th^ir  jgf^9»  The  immediate  con* 
signee  could*  therefore,  opiy  be  considered  as  the  bailee 
pf  the  Claimants*  Nor  does  it  appear  that  a  teo^fiir  of 
the  money  would  have  beeai  necessary  to  entitle  them  to 
receive  the  goods  of  Harris*  as*  in  the  leltPT  to  Harris, 
it  is  acknowledged  to  be  a  sale  pn  credit*  and  particular 
discounts  oSereid  as  m  inducement  for  an  fixt\j  payment 

Indeed*  there  are  words  in  the  letter  to  ^e  direct  con- 
signee* which  amount  to  a  positive  declaration  that  the 
shipments  were  not  on  his  account  nor  on  that  of  the  ship* 
pers*  but  for  the  use  and  benefit  of  o^ers»  ^l  s^U  Sf»d 
you,  and  our  friends  through  your  hands*  all  the  good$ 
prepared  for  your  market''  By  connecting  these  words, 
with  the.bills  of  lading,  the  result  is*  that,  although  the  di- 
rect consignee  was  entitled  to  demand  the  goods  of  the 
captain*  yet  it  was  not  to  his  own  use,  but  to  the  uaeof  the 
several  persons  on  whose  account  they  were  shi]^ped» 

Decree  affirmed. 

Stobt*  J.  delivered  the  following  aeparate  opmiWf 
9A  to  the  claim  of  W.  and  J.  WUkins. 

I  cannot  concur  in  the  opinion  of  the  Court,  juat  de- 
livered* as  to  the  claim  of  the  Messrs.  Wilkis^    It  is 
trne  that  the  goods  were  purchased  purauant  to  the  or- 
,  ders  of  Messrs.  Wilkias ;  hut  I  do  not  tU^F  ^^^  ^ 


fH^V^^Tf  ^7  tl^  ooere  purchase,  became  vested  ui  them  ;  Tuft 
md  die  usuge  and  course  of  trade  is  generally  otherwise,  mebri- 
TL'he  jHirchs^e  was  inade  with  the  mone^  ol  the  shipper :  mack. 
a,Kid»  UQtil  a  delivery «  lactual  or  constructive,  to  the 
Messrs.  WiUwin^^  the  propriety  the^of  remained  com- 
pletely in  the  shipper.  Tjhe  goods  were  Alsto  shi|)ped  sis 
the  property  of  the  shipper,  consigned  to  the  f^nt  of  the 
shipper,  wi  not  to  the  agent  of  the  Messrs.  Wilkins,  to 
he  delivered  only  in  case  of  the  consignee's  being  satis- 
fiefl  of  tMr  perfect  solvency.  It  igtrue  that  the  bill  of 
lading  purports  that  the  goods  are  shipped  on  account 
and  ri^  of  the  consignee ;  but  the  confidential  letters 
explain  the  transaction,  and  shew  that  the  shipment  was 
so  made  as  a  cover  against  belligerent  risks ;  and  that 
the  property  was  npt  intended  to  be  changed  from  the 
9ritisfa  dipper,  in  its  transit.  The  delivery,  then,  of 
the  goods  on  board  of  a  general  ship,  was  no  delivery  to 
the  Messrs.  Wilkins :  It  was  not  even  a  delivery  which 
vested  the  property  of  the  goods,  in  the  consignee.  The 
legal  property  a^d  possession  thereof  still  remained  in 
the  shippers ;  and  if  the  goods  had  actually  come  to  the 
hands  of  Mr.  Harris,  his  possession  would  have  been  but 
a  continuation  of  the  possession  of  the  shipper.  In  coo- 
templation  of  )aw,  the  goods  were  as  much  under  the 
control  and  possession  of  the  shipper,  as  if  he  had  been 
on  board  the  vessel  during  the  voyage,  or  had  shipped 
them  in  his  own  name.  If  they  had  been  lost  diiring  the 
voyage,  the  loss  woiild  have  been  his.  He  had  not  a 
inere  right  of  stoppage  in  tranntu  in  case  of  insolvency, 
for  that  can  he  exercised  only  where  the  property  by  the 
shipment  is  vested  in  the  consignee  for  his  own  use ;  but 
he  nad  a  perfect  right  of  countermand  in  all  cases  what- 
ever. He  might  sell  the  property,  give  it  a  new  direc- 
tion, control  its  deli veiy,  and,  indeed,  exercise  all  the 
rights  of  full  dominion  and  propriety.  It  seems  to  me^ 
that  if  the  Messrs.  Wilkins  had  neither  a  jus  ad  rem, 
nor  SLJus  in  re,  and  the  latter  only  is  recognized  in  prize 
Courts,  they  could  not,  by  subsequent  acts,  nveri*each 
the  legal  ri^ts  of  theciqitors.  At  the  time  of  the  ship- 
ment and  capture,  it  was,  in  my  view,  enemy  property 
liable  to  condemnation,  having  no  neutral  or  American 
onus  -attached  to  it.  It  was  subject  to  the  legal  claims 
of  the  creditors  of  the  shipper ;  and  nothing  existed  in 
the  Messrs.  Wilkins  but  a  mere  spes  occuparuii  or,  as  the 
common  law  phrases  it^  a  mere  possibility,  which  attached 
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THK  neither  to  the  substance  nor  the  form  of  the  thing*  Upon 
If  KRm-  what  ground^  then,  if  I  am  right  as  to  the  ownership  of 
MACK,  thegoodsy  can  the  claim  be  maintained?  The  right  of 
capture  acts  upon  the  proprietary  interest  of  the  thing 
captured*  at  tiie  time  of  capture.  It  is  not  affected  by 
the  secret  liens,  or  private  engagements  of  the  parties. 
It  repudiates  even  the  strong  claim  of  a  bottomry  bond» 
because  it  is  not  B,jus  in  re.  Can*  then,  a  mere  possibi- 
lity be  of  more  consideration  in  a  Court  of  prize  ?  The 
absence  of  all  authority  to  this  effect,  and  the  strong  and 
emphatic  language  of  all  th<n  cases  as  to  secret  liens, 
speak  as  powerfully  as  the  most  direct  and  pointed  deci- 
sions against  it.  / 

There  is  a  case  cited  by  the  Court  in  the  Aurora,  4 
IM.  218,  where  property  was  shipped  by  a  merchant  in 
Holland  to  A.  a  person  in  America,  by  order  of  B.  and 
per  account  of  B.  but  with  directions  to  A.  not  to  deliver 
it  unless  satisfaction  should  be  given  for  the  payment; 
and  it  was  held  as  good  prize  on  the  ground  that  (he  pro- 
perty still  remained  in  the  enemy  shipper.  This  case 
I  think  strongly  in  point ;  and  the  manner  in  which 
Lawrence  attempted  to  distingolflh  it  from  the  case  then 
on  trial,  shews  a  full  concurrence  in  its  correctness. 
The  reasoning  of  the  Court  in  the  jfurom  itself,  and  in 
4he  Mariannaf  6  JZob.  22,  are  also  illustrative  of  the  gen- 
eral doctrine. 

On  the  whole,  I  consider  that,  by  the  doctrine  of  the 
common  and  the  prize  law,  these  goods  were,  at  the 
time  of  capture,  enemy  property ;  and  that  the  claim  of 
the  Messrs.  Wilkins,  ougfit  to  be  rejected  ;  and  in  this 
opinion  I  have  the  concurrenceof  TWo*9f  my  brethren. 

* 

Mondaijf  March  Ihilh. 

Harper,  suggested  diminution  of  the  record  in  the 
case  of  W.  and  J.  Wilkins,  and  prayed  the  Court  to 
grant  a  writ  of  certiorari  to  the  Court  below  5  but  the 
Court  refused,  the  case  having  been  argued  and  decided. 


*  Judges  Wabbivctof  and  Tonn, 
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THE  FRANCESf  Boteb^  mastbb. 

{Thompson  and  al.  Claimants. J 


THIS  was  an  appeal  from  the  sentence  of  the  United  a  oitiirdiMi 
states'  Circuit  Court  for  the  district  of  Rhode  Island.  f><^°* ''^ 

in  tim^  of 
pesee,  retttrni 

The  facts  were  as  follow :  ^  his  natm 

eoantxyferthe 
purpose  oft' 

War  was  declared  by  the   United   States   against  trade,  but  witb 
Great  Britain  on  the  lath  of  Jane,  1812.  jTritoSS^ 

ftgftin  to  hb 

The  ship  Frances,  having  on  board  a  cargo  of  goods  •doptedooan- 
0f  British  manufacture,  consi^ed  to  various  persons  in  ^^^n^^ 
the  United  States,  sailed  from  Greenoch,  in  Scotlandythefomcra 
on  the  Idth  of  July,  in  the  same  year,  for  New  York.  £J,^J1^^ 
On  the  28th  day  of  August,  following,  she  was  captured  the  ewatence 
by  the  Yankee  privateer,  and  carried  into  the  district ♦^.een'thettro 
of  Rhode  Island,  .where  the  cargo  was  libelled  as  enemy  counuies,  for 

property.  .  ^^  jmrpoic  et 

winding  up  a 
er.mplic4ted 

Robert  and  James  Thompson  and  William  Steele,  business,  and 
naturalized  citizens  of  the  United  States,  claimed  a  ^"S^^^nlLr"* 
considerable  part  of  this  cargo  as  their  own  property  $  ciai  transao- 
aiid  also  claimed  130  packages,  another  part  of  the  tioMnrhatevev 
same  cargo,  as  being  owued  by  them  jointly  with  Bri-  ^y,  ind  acta- 
tish  subjects,  or  as  having  a  lien  upon  the  property  in  ally  returning 
consequence  of  advances  made  upon  the  consignment     ^nbrtn^a^ 

little  more 

These  goods  were  all  consigned  by  James  Thompson,  **JJ.  J^g^^ 
aaaturalized  citizen  of  the  United  States,  residing  in  knowledge  of 
Scotland,  to  William  Steele,  a  citizen  of  the  United  ^^  y*^***^ 
States,  carrying  on  the  business  of  the  concern  in  New  JU["i„g^gain3i 

York*  a  doinicit  in 

his  native  eouo- 

AH  the  goods  claimed,  except  the  130  packages,  were  goods,  eaptur- 
incontestibly  the  pro{»erty  of  the  Claimants;  and,  «n^r''irabkw 
the  trial,  restoration  of  two  thirds  was  decreed  to  Ro-  ^!demnatioii. 
bert  Thompson  and  William  Steele,  residents  in  the  Goods  appear- 
United  States;  in  which  decree  the  captors  acquiescetl.  JSfpen^to "bJPa 
The  remaining  third,  which  belonged  to  James  Thomp-  consignnient 
son,  who  resided  in  Scotland,  was  condemned:  ***d^2^^^^^ 
IhMtt  this  sentence  be  has  appesJed  to  this  Court.  iean  mer-"^^^ 


$^€  StTPREME  CMJBT  XJ.  8. 

Tn         The  130  packages  were  abo  condenmed'  as  enemy 

VKAN CE9f  property ;  aud  from  this  sentence  the  Claimants  have 

(THOMP-  appealed  to  this  Court;  btft;  bavitig  received  more  full 

son  k  AU  information  than  they  originally  possessed  respecting' 

CLAi-     the  ownership  of  these  goods,  they  How  abandon  their 

MAHTS,)  claim  as  to  this  property,  except  as  to  66  boxes,  of 

BOT«Bt    which  they  sliU  (^aim  to  hoM  a  moiety;  the  other  moie- 

MASTEK.  ty  being  ackncmledged  to  be  the  property  of  Jffessrsir 

— -i— —  Dalgleish  and  Frame,  British  subjects. 

efaairti,  «•»- 

M  priM»  ti.        ^  claim  to  all  the  above  mentioned  goods  was  sQso 
tiHWHjihftir.     interposed  by  the  United  States,  for  a  violation  of  the 
a^red^hiir^ non-intercourse  laws:  which  claim  was  rejected' inf  tffe* 
Araenean       Circuit  Court,  and  an  appeal  taken  to  the  Supreme 

menhMlt        Cburt. 

werejomtly 
inter^ted»  and 

^^  *^  ^  James  Thompson,  as  appeared  firom  ■  tlie  evidence, 
giISi,"S*Mln!  was  a  native  of  Scotland,  and  came  tothe  United  States 
•eqoeneeofad.  in  the  year  1793,  where  he  resided,  carrying  on  trade 
JJ"J^^^  and  commerce,  till  the  year  1801.  In  1797  he  was  na- 
Farther  proof  turalized.  In  the  year  1801  he  went  to  France,  on  the' 
^Jj^  ?****•  commercial  business  of  his  house,  and,  some  time  after- 
wards, passed  over  to  England,  where  he  was  empioy- 
ed  in  making  purchases  for  and  shipments  to  his  house. 
In  the  year  1803  he  settled  irt  Glasgow,  where  he  con-  ' 
tinned  doing  that  part  of  tlie  business  of  the  partnership 
whicli  was  to  be  transacted  in  Great  Britain,  unt9  the 
declanition  of  war.  After  the  knowledge  of  that  event, 
he  transacted  no  commei*cia]  business  whatever,  and 
was  exclusively  employed  in  arranging  bis  affairs  in 
such  manner  as  would  enable  him  to  return  to  tho 
United  States.  This  being  accomplished,  he,  in  Aaguatf 
1813,  engaged  a  passage  on  board  the  cartel  ship  the 
Robert  Burns,  about  to  sail  from  liiverpool  to  New 
York,  but  was  stopped  by  the  orders  of  government- 
He  then  passed  over  to  Ireland,  and  privately  embarked 
for  the  United  States,  where  he  arrived  in  November 
lai^t  Several  affidavits  were  taken  to  show  that  he  al- 
ways considered  the  United  States  as  his  permanent 
place  of  residence,  and  that  he  uniformly  expressed  his 
determination  to  return.  His  letters  manifested  the 
same  intention.  It  also  appeared  that  hfs  business  was 
complicated,  and  required  his  attention  after  he  ceased- 
to  engage  in  new  adventures;  but  it  did  not  appear  that 
he  had  performed  ady  act  which  could  be  considered  as 
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commencing  to  return^  until  August  1813,  when  he  en-      xtts  . 
gaged  a  passsige  on  board  the  Robert  Burns.  hunces^ 

(thomp*- 
As  to  the  66  boxes  of  merchandize,  the  moiety  of  soif  &  au 
whieFi  \vas  still  claimed  by  Robert  and  James  Thomp-     cxai- 
son  and  William  Steele,  tiiey  prayed,  on  bringing  up  Hants,) 
the  cause  to  tbis  Court,  to  be  .allowed  to  make  further    boter, 
proof  of  their  property  ii^  the  said  goods ;  and  offered,  mastekt 
as  further  proof,  the  affidavit  of  James  Thompson  tliat  ■■■  i   '^  ■ 
they  were  the  joint  pn;perty  of  the  house  of  Dalgleish 
and  Frame  and  of  Messrs.  Thompsons  and  Steele,  un- 
der a  contract  made  by  two  letters  which  were  exhibit-    ' 
ed,  and  which  he  said  were  origitiaK     In  addition  tor^ 
this,  James  Thompson  swore  that  he  gave  ids  bill  for 
the  moiety  of  these  goods,  which  bill  he  had  paid,  and    . 
that  he  was  |>reventod  from  notifying  this  contract  to 
his  p1M*tners  in  lits  letter  to  them,  by  the  hurry  pro- 
duced by  the  shipment.     The  Claimants  (offered,  also, 
the  alBdavit  of  William  Steele,,  stating  that,  some  time 
after  the  papers  of  the  ship  Frances  were  opened,  he 
received  the  invoice  and  letters  annexed  to  his  affidavit 
in  an  envelope  with  some  other  papers.    That  the  lc?tters 
were  in  the  hand-writing  of  John  Frame  and  James 
Thompson.   That,  before  he  received  them,  he  was  con- 
vinced, from  the  marks,  that  the  goods  in  the  invoice 
were,  in  some  r6spects,  the  joint  prt>pcrty  of  his  house  ♦ 
and  of  Dalgleish  and  Frame ;  which  fact  he  stated  t0 
the  agents  of  the  raptors  as  well  as  the  judge  of  the 
Circuit  Court,  at  the  trial  in  June,  1813^  and  that 
James  Thompson  was  in  the  habit  of  taking  goods  on 
joint  account  from  houses  in  Scotland,  and  sending 
them  to  the  house  in  America,  without  specifying  whe- 
ther they  were  on  joint  account  or  on  commission.      * 

The  letters  referred  to,  were,  one  from  Dalgleish  and 
Frame,  dated  Glasgow,  27th  June^  1812,  ami  addressed 
to  Mr.  James  Thompson,  Glasgow,  in  which  they  say 
tbe  goods  were  printed  in  consequence  of  iiis  orders  j 
and  express  a  liope  that  he  will  take  the  whole  contain- 
ed in  the  invoice ;  or,  if  not,  that  he  will  ^Uow  them  to 
go  to  his  house  on  joint  account.  The  other  was  a  let- 
ter addressed  to  Messrs.  Dalgleish  and  Frame,  signed 
James  Thompson,  and  dated  Glasgow^  1st  July,  1^12, 
in  which  he  acknowledges  the  receipt  of  their  letter  of 
the  27th  of  June^  1812^  and  says,  that  aa  tlher^  are  a 
VOL.  Yllh  M 
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nS^  Itnd,  tiid  as  be  «ad  Bot  wkb  to  take  «►  torg*  a  n«pt»- 
(T«(iMV»  ty*  he  would  send  them  OB  joint  account. 

rSi^     TUinwke,  or  rather  bairfparceta,  is  date*  «wjr^ 
njom.'i  g»w.  arth  of  June,  i8**  «>lT  ^T'l?*  "?f?!!tS 

MiCTmBi  •BdFraiae.'' 

•  Xbe  aBdavit  of  John  Frame,  takea:  ia  Gtoga^  v«t 

ako  exhtbifaBd,  in  which  he  swears  that  the  goodia  iw 
the  joiiit  property  of  Messrs.  B.  audi T&Mil»»aii* 
Wttfc.  Steele  and  of  Dalgleish  and  Frame. 

Such  Iraa  the  further  proof  offered* 

■ 

In  the  Frances  were  two  letters  from  JmMm»  l!bmf^ 
^n  to  Wm*  Steele.  The  first  was  dated  Glasgow,  Ji^ 
lath,  1S12,  in  which  he  says  "  I  annex  a  list  of  |?ood» 
consigned  by  the  Frances*  These  consifnaientaare  the 
safest  and  surest  trade  for  us^  and  it  was  ftom  *»  ®^ 
Victimi  that  I  allowed  of  so  many  consigiiments.  m 
the  annexed  list  of  consignments^  referred  to  in  th% 
foregoing  letter,  were  the  goods  shipped  hy  Messi^ 
Dal^eish  and  Frame.  In  this  letter,  he  wTit«a  on  tt» 
•  business  of  the  house,  speaks  of  the  con&ignuwata  ^vor 
*ally,  recommends  that  the  g^iods  shouM  be  proppu* 
sold  at  the  market  pricfr,  and  accouats  at  »aes  retara- 
ed  ,•  but  makes  no  allusion  to  any  mterest.  in  the  geods 
Of  Dalgleish  and  Frame. 


I^vHf 0,  for  ii8ppeflflnte,  after  atating  the  ftcts  ef  <i» 
case,  and  the  cktm  of  Robert  and  James  Thompaoa  and 
William  Steele,  contended. 

That  British,  property  shipped  on  board  an  An^ncM 
vessel,  befol«  a  knowledge  of  the  war, .  was  not  liaWe  to 
c«pt«&re,  either  undfer  the  laws  of  tiie  VwiixA  Stales  o« 
the  presidents  instructims  to  the  commandera  of  pH- 
tatcers.  That  the  co|BmissiMsiserm»d  by  ttie  president 
to  tlie  prttate  armed  vessels  of  the  United  Stalies,  (w^ 
aotiiorized  them,  to  seiae,  ist;  BrUUh:  yesaels  and  tfca 


Jtwerty  fidiund  on  board :  2dt  AH  property 
capture  by.  the  laws-  of  war;  and  that  the- property/Ul 
tho,poegmftiam»  didr4i»t  comet  Mfet«itii0r>ol  tbmde* 


It&tOtlli'k 


»«• 


tmrnt 


§Bi^9  &Bn»s  XT.  8.  vd.  11,  p.  ^27  and  HSfL  See^  idse,  nul^csl, 
Me  imtrw0l^i§n»  of  l|fte  j!^relid0iif  ia  tite  private  anmd  Ten-  (Tsoitf  • 
idlM^thB  VfiMed  SUOes.  mn  4  tt» 

Enemiee^  profieHgr  iA  poesession  ef  flie  Mtieii  4e»   Mium^) 
daring  war,  at  the  time  of  the  declarationy  is  not  liable    hotba^ 
to  8eiz4ine  «s  price  of  war:  It  can  only  be  sequestered  itASTE*. 
by  mmie^ind  regulation.    The  Court  having  jur»dic*  «-nn 
fioA  in  ciMs  of  this  latti,  sits  as  a  tnitBtdpal»  not  as  a 
l^rize  Court.    1  Meb.  5e&S,  The  R^eckah.    5  Jtpft.  SD7» 
2%e  B^tders  lM$t.    2  ^fx^tcniy  224f. 

The  'property^  in  the  present  case^  is  to  be  consider* 
ed  as  committed  to  the  public  faith.  The  circumstances  r 
under  which  it  ^as  shipped*  and  aflerwards  saiiedy  were 
vety  peculiar.  The  non-interCourse  act  and  the  sevenl 
acts  supplementary  thereto^  the  revocation  of  the 
fVeKch  decrees,  liie  presidents  proclamation  of  ,M  No- 
vember^  1810^  the  letter  of  the  American  secfelary  of 
Mate  (Mr.  Monroe)  to  Mr.  Foster,  the  British  tnims*- 
ter5  under  date  of  July  26th,  ISll,  the  revocdtlon  ol 
tihe  BriticAi  orders  in  council,  and  ttie  assurances  of  Mr^ 
Russel,  the  American  charge  d'affaires  in  Ghreat  Brt^ 
tain,  presenfted  a  state  of  things  on  which  the  Brkisli 
merchants,  and  the  American  merchants  in  Great  Bii« 
tain,  confideirtly  nulled  for. the  security  of  their  proper* 
ty  shipped,  under  tliese  circumstances^  to  llie  Uidte4 
States^ 

This  doctrine^  that  the  property  of  an  enemy,  found 
in  fhe  country  at  the  breaking  eut  of  a  war,  is  under 
the  safe.guard  fif  tltfe  pshtir  faith,  is  a  principte  i>f  the 
cbnamonlaw.  In  England,  property  in  this  situation  , 
would  not  be  condemiied.  Enemy  goods  which  came 
d#v^  the  Baltic,  and  were  landed  in  England  before  a 
knowledge  of  the  war,  hsfve  been  there  held  to  be  safe. 
Magna  ckarta  itself  recognizes  the  princiide.  By  the 
rule  <if  reciprocity,  therefore,  protection  ought  to  be  ex- 
tended by  the  Andean  government  to  the  property 
now  in  dis^tft  ^ 

It  Is  isM  that  i^e  haye  not  a  standing  in  Court,  i^ 
7anf^  tl^mpson  is  an  lAien  enemy,  and  tha^  an  alien 
cfneihy  ca»not4)up^ott  a  eluni  of  t)iis  kind,    Unt  yf4. 


SMI 


SUPBEME  COITRT.  U  & 


THS 

(THOMP- 
SON ^Al^t 

CLAI- 
MANTS,) 
BOTER. 
^ASTBB. 


say  tbat»  admitting  James  Thompson  to  be  an  alien 
en'/mvy  his  agent  in  this  country  may  have  a  standing 
in  CourU  if  the  property  in  question  be  divested  of  its 
hostile  character,  wt)i<  h  we  contend  is  the  case  here. 
5  Rob.  J^ostra  Madonna  delle  Qradt.  6  Mb.  1.  id.  21, 
Tke  JIarianm.    %  Bob.  135,  3%e  Facket  de  BUbotu 

But  if  these  goods  bo  hostile  property,  and  the  Clai- 
mants, on  that  account,  liave  no  right  to  them,  stiU,  we 
contend,  the  captors  cannot  support  their  claim :  The 
property  of  the  goods,  if  not  in  the  Claimants,  is  in  the 
United  States,  and  liable  to  seizure  under  the  non-inter- 
course act  of  March  1, 1809 ;  which  art  is  neither  repeal- 
ed by  nor  merged  in  the  act  declaring  war,  nor  any  other 
act.  Imws  U.  8.  voL  9,  p.  243.  $  5,  $  8,  and  $,18,  of  the  aei. 
Tlie  3d  sect,  of  the  prize  act,  {laws  U.  S,  vol.  11,  p. 
239.)  n^quires  that  all  the  laws  of  the  United  States,  then 
in  foitre,  be  observed  by  the  owners,  officers  and  crews 
of  privHteera.  The  non-intercourse  act  was  one  of  the 
laws  of  the  United  States  then  in  force.  .  The  second 
set  of  instructions  to  the  privateers  of  the  United  States^ 
(issued  .6th  August,  1812,)  interdicts  the  capture  of 
American  vessiMs  having  on  boani  British  goods :  They 
are  to  be  seized  by  the  collectors  of  the  respective  ports. 
The  United  States  have  always  asserted  their  prior  right 
to  such  property.  (Se^  the  circular  letter  from  the  comp- 
troller of  the  treasury,  of  October  A6th^  1812.)  They 
}iay'e  chosen  to  municipalize  it — ^to  reserve  it  to  them- 
selves Congress  has  resisted  every  attempt  to  the  repeal 
the  non-intercoursp.  Tlie  aqt  of  July  13th,  1813,  (Laws 
JI.  8.  voU  ±%rp*  14,)  showe  that  the  United  States  have 
not  i*elinquished  their  claim  to  property  situated  iiketiiat 
now  in  dispute.  Their  relinquishment  only  goes  to 
^uch  property  a^^  should  be  CMdemned  as  prize  of  war. 

As  to  the  first  instructions  of  the  president,  they  oijy 
authorize  the  private  armed  vessels  of  the  United  States 
to  capture  enemy  property  on  board  neutral  or  hostile 
yes8**lSy  and  not  tfiat  found  on  board  American  vessels  re- ' 
turning  to  tjie  United  States,  flying  before  the  storm  of 
war,  and  seeking  the  protection  of  their  country.  Sec 
the  circular  letter  of  Mr.  secretary  Gallatin,  oJF  26th 
'August,  1812..  The  second  set  of  instructions,  before 
referred  to,  prohibit  the  capture  of  American  vessels  re- 
turning to  the  Upitcd  States  yfi^  British  property  ship-J 
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jftd  after  the  repeal  of  the  ordei^  in  couucilf  and  before  v    ths 
the  declaratiim  of  war  was  known  in  England.    These  Frances, 
instructions  were  operative  as  soon  as  issued,  and  were  (thomp- 
the  law  for  all  the  pr^ateers  of  the  United  States.    They  son  &  ax. 
made  a  cessation  of  hostilities  as  to  the  property  above      clai- 
descriiied;  which  if  thereafter  captured  by  a  privateer,    mants,) 
woul  J  be  restored  to  the  owners.    The  captors  would    boyke, 
only  be  relieved  from  the   payment  of  damages  and  masteiu 
costs.   2  Jl»unu  229,  230,  35^,  263. — %  DoUos,  40.   Bain  , 
T.  8chf.  Speedwell. — i  Eob.  Id4*    I%e  Mentor. 

4 

We  would  now,  on  behalf  of  the  Claimants,  move  the 
Court  to  allow  us  further  proof  as  to  the  ownership  of 
the  property.  We  wish  to  show  that  the  goods  are  not,  . 
in  truth,  consigned  property,  but  that  one  moiety  belongs 
to  the  Claimants.  We  wisH  to  explain  the  papers  which 
the  captoi'S  have  considered  as  proving  the  property  in 
question  to  be. hostile.  That  we  have  a  right  to  make 
this  explanation,  we  refer  the  Court  to  the  following  ca« 
ses.  6  Rob.  S. — id.  132,  fF.  and  J.  Bells  case. — 4  Rob.  * 
161.  Maddonna  delle  Orade. — id.  21.  The  Josephine. — 
3  Rob.  268.  tlie  Sarah. — That  further  proof  may  be 
allowed  in  an  appellate  Courts  see  1  Rob.  (Amer.  Ed.) 
p.  7.  Sir  W.,  Scotland  sir  J.  ^ichoWs  statement  of  the 
general  principles  of  proceeding  in  the  admiraity. 

Dexter,  contra, 

Said  that  the  motion,  on  behalf  of  the  Claimants,  foi* 
further  proof,  was  entirely  unexpected — ^that  there  was 
nothing  for  them  tor  found  such  a  prayer  upon — that  the 
claim  to  the  130  packages  was  ambiguous,  the  ground 
upon  which  it  was  made  being  alternative,  viz.  ifither  that 
^the  goods  were  shipped  on  joint  account,  or  that  the 
Claimants  have  an  equitable  lien  on  them,  on  account  of 
advances  made  on  tiie  consignment. 

That  these  130  packages  were  wholly  British  proper- 
ty, is  clear  from  the  papers  exhibited :  they  were  con- 
signed by  British  merchants  to  the  Claimants,  with  or- 
ders to  sell,  and  r^mit  the  proceeds. 

The  decision  as  to  the  residue  of  the  property  in  dis- 
pute, viz.  the  third  claimed  by  James  Thompson,  depends 
upon  his  national  character.    That  this  is  hostile  is  evi- 


\. . 
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dent  rrom  the  decision  in  tliecMe  of  tiieTeMft  (anie  p.  SBS9J 
ntAKCBSy  to  which  df)cision«  and  the  urginneut  on  behalf  of  the 
(TfloMP-  captors  in  that  case,  we%^  leure  to  refer  the  Conru 

son  &  AU 

cjLAi-        To  retom,  thenr  to  the  ISO  packages.    It  being  dear 
HANTS,)  that  they  were  Britisti  property,  the  only  question  is, 
BOTKR,    whether  such  property  is  liaUe  to  condemnation,  as  prise 
MA9T£K.  of  war. 


The  case,  as  statM  and  argued  npon  by  tlie  cafftors, 
is  not  justified  by  the  facts;  the  real  state  of  the  case  .is 
materially  dsfferent.  The  Frances  was  captured,  n<ot 
in  port,  but  on  the  high  seas.  She  did  not  enter  Hie  port 
upon  ^  faith  of  the  nation,  but  was  brought  in  as  prize. 


The  counsel  for  the  Ctaimants,  admitting  the  goods 
now  in  dispute,  to  be  British  property,  has  sdd  that 
American  property  similarly  situated  would  not  be  con^ 
demned  in  England  ;  and  that  therefore,  by  the  rule  of 
reciprocity,  protection  ought  to  be  extendedby  the  Amer- 
ican goyermnent  to  these  goods.  But  even  the  role  of 
reciprocity,  if  it  were  one  which  this  Court  could  en- 
force, would  not  avail  the  Claimants  in  Ae  present  case  ; 
for  the  British  GoTemment  do  not  theme^ves  respect 
tlie  rule:  They,  hare  captured  and  condemned  our  ves*- 
sels  sailing  towards  England,  though  ignorant  of  the 
war. 

The  declaration  of  war  is  expressed  in  terms  as  gene- 
ral as  possible.  The  instructions  of  tfie  president  to  the 
privateers  of  the  United  States  gire  them  a  general  au- 
thority to  capture  all  projierty  liable  to  ca^ure  by  the 
laws  of  war. 

The  {fublic  faith  was  not  pledged  so  as  to  protect  tbis 
vessel.  If  it  was  pledged  to  repeal  the  non-intercourse 
law,  there  was  no  pledge  tliat  war  should  not  be  declar- 
ed ;  and  wo  claim  condemnation  under  the  declaratioii 
of  war. 

As  to  the  president's  instructions  of  S6tii  August,  it 
appears  that  they  were  issued  only  two  days  previous  to 
the  capture  of  tlie  Frances.  The  captors,  consequently, 
had  no  notice  of  their  existence.  Tliey  sailed  with  in* 
structions  authorizing  this  capture :  and  wis  contend 
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tkftt  thi  uf^  insfattdims!  were  no  instirtietioaB  to  these      Tmm 
cai^rs^;  until  ttoy  had  reouivedl  notice  of  their  being  in  f]Unck»9 

f(W»^  (  (THOMF- 

fumStAL* 
It  has  been  said,  on  the  part  of  the  Appellants,  that  if  glai- 
their  claim  is  rejected,  the  United  States,  and  not  the  mants^) 
captorsj  will  be  entitled  to  the  property.  We  reply  that  bo  yea,. 
the  United  States  have  now  abandoned  ttieir  claim ;  so  mastbb. 
that  the  proper^,  iC  condemned,  must  be  condemned  to  • — ■■     '  ^ 

lUxPfiBf/or  dajipellcmb. 

Tbe  reasons  on  which  we  ground  our  pragrer  £Dr  far-' 
tber  prooi^  are  the  following* 

l9t  Certain  bales  of  carpeting  appear,  by  the  invoice  , 
and  bill  of  ladings  to  be  the  propertj^  of  Steele^  In  the 
letter  of  13th  July,  1812,  from  James  Thompson  to 
Steele,  they  are  stated  to  be  a  consignmeiit..  The  further 
proof  which  we  would  offer»  in  regard  to  this  apparent 
inconsistency,  goes  ta  show  that  upon  these  goods,  al- 
thoiigli,  stated  to  be  consigned  to  Steele,  James  Thomp- 
son &  Co.  had  made  advances  to  the  owners,  to  the 
amount  of  lOOOl.  sterlingp  which  created  alien  upon  the 
goods.  This  lien,  we  contend,  was  the  property  of  James 
Thompson  &  Co.  Again,  certain  other  goods  appear, 
in  like  manner,,  by  tlvD  bill  of  lading  and  invoice,  to  be 
tbr  property  of  Steele ;  but,  by  the  Fetter,  to  be  the  pro- 
perty>  of  Dalg^eisb  and  Frame  and  James  Thompson. 
The  further  proof  we  offer  hei^,  is,  tigvt  we  ^ere  joint 
owners  with  DaJ^eish  and  Frame. 

It  is  a  general  rule  of  prize  law,  that  further  proof 
shall  be  allowed  on  an  appeal,  witere  the  preparatory 
evidence  was  doubtful  of  ambiguous.  The  present  casiv 
we  conceive^  comes  within  this  rule. 

I)£ai^sB».  Qtmlro. 

On  this  point  of  further  proof,  cxttA  the  two  following 
cases.  6  £oft.  24»,  (Amer.  Ed.)  Tht  JHTarianno-^to  show 
tha,t  an  equitable  lien  is  no  ground  of  restitution  in  prize 
causes-^and  b  JM»  IM^  Vh/t  2V  af^09^  where  it  is  decid- 
ed thttt  a  baitemffy  bond  giViDn  in  time  of  peace»  gives 
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•THE      BO  socb  title  to  the  obligee  as  wil  enable  him  to  sup-* 
.nANCBSy  port  a  claim  for  restitution  after  a  declaration  of  war. 
(THOMP-  He  contended  that  a  captor  takes  cum  oaeref  only  when 
son  &  aIm  the  onvs  is  visible  and  direct* 

Cl^AI- 

MANTs,)      P1NKHBT9  same  side. 

B0YEB9 

MASTER.  Further  proof,  under  the  circumstances  of  this  case, 
ought  not  to  be  allowed.  I'he  goods  were  shipped  when 
war  was  expected.  The  intention  of  the  shipper  was  to 
give  a  neutral  character  to  the  property.  James  Thomp- 
son knew  the  facts  relatiye  to  the  transaction  as  well 
when  he  mad(^  the  ^bipmentf  as  now.  He  had  reason  to 
expect  and  did  expect  war :  ^  Hence  the  color  given  to 
the  transaction.  -If  the  Court  allows  further  proof  in  a 
case  like  this»  they  will  hereafter  be  inundated  with  fraud 
and  perjury.  It  is  a  general  rule  of  the  prize  Courts, 
that  further  proof  which  goes  to  contradict  the  ship's 
papers,  shall  not  be  admitted.  If  thei  e  had  been  re^i/y 
an  American  interest  in  this  case,  it  was  James  Thomp- 
son's duty  as  well  us  interest  to  let  it  appear  upon  the 
ship's  papers.  The  original  claim,  of  the  Appellants 
was  stated  in  the  alternative — either  they  bad  a  lien  on 
the  goods  for  money  advanced  by  them  through  James 
Thomi^son,  or  the  goods  were  consigned  to  them  on  joint 
account 

The  heading  of  the  invoices  was  false,  by  their  own 
admission.    A  letter  appears  among  the  papers  in  this' 
cause,  from  Robert  Sterling,  junr.  who  had  property  on 
bor>rd,  shipped  ii  the  name  of  Wm.  Steele :  tbis  letter 
was  evidently  written  in  contemplation  of  war.    James 
Thompson's  letter  of  13th  July,  contains  a  list  of  goods 
consigned,  in  contradistinction  to  the  snoods  belonging  to 
the  firm.    The  goods  in  question  are  among  the  consign- 
ments.   By  James  Thompson's  Ifetterof  14th  July,  It  ap- 
pears that  he  knew  of  the  war.    From^a  second  letter  of 
Robert  Sterling,  junr*  dated  15th  July,  it  is  evident  that 
he  also  knew  of  the  war.    In  contradiction  to  such  doc- 
uments, further  proof  ought  not  to  be  admitted. 

Babper,  in  reply. 

In  the  cases'  of  the  ^ottomry  bond  and  the  lien,  cited 
by  the  counsel  on  the  opposite  side,  the  possession  of  the 
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frop^rty  wisi  in  the  captors,    Tli6  lien  wAs  a  lien  With-'      *r^z 
out  poss^^sion,  it  i^as  onl  j  ah  incumbrance.    But  here,  FfiAi^ci^St 
the  thing  was  in  possession  of  him  who  had  tite  lien :  (tAomp- 
The  property  was  vested,  so  far  as  the  lien  extended  for  so*  &  it. 
the  advatices.    Steele  was  Thompson's  agent,  and  might     dtAi- 
Ikaye  retained  the  goods  until  the  advahices  were  repaid.  ifljl^T^,) 

Aliiiou^  war  was  feared,  -peace  was  confidently  ex^  MistiSR. 
pected.    There  was  no  motii'e  for  giving  a  neutral  cha^  ■  ■  , . 

racter  to  tlie  property.  No  fraud  was  intended.  There 
was  no  intention  to  defeat  the  non-intercourse  law.  Be- 
sides, an  intent,  even  if  it  e:dsteil9  to  defeat  a  muhicipkl 
law, is  no  ground  for  refusing  further  proof. 

life  letters  referi^d  to  by  the  counsel  for  the  captors, 
went  with  the  invoices ;  afeid  the  accidental  ambiguity 
i^ch  seems  to  exist  in  the  papers  was  owing  to  the  hur-      * 
ry  occasioned  by  the  endeavor  to  get  the  goods  first  to 
market,  and  to  obtain  the  bounty  on  exportation. 

Dkxter.  In  the  cases  cited,  the  ]^roperty  was  not 
more  in  the  belligerent  captor,  than  It  was  in  the  present 
case. : — ^These  goods  never  were  in  possession  of  the  con- 
signee;— ^They  were  capture*  in  the  hands  of  the  ship- 
per : — They  were  not  shipped  as  the  property  of  Jamfes- 
Thompson  k,  Co.  but  as  th^  property  of  the  Scotch 
itierchants. 


irv 


IbtiNg,  cited  lib^.   86.     The  Bemon,  on  the  point 
of  farther  proof. 

Monda^f  March  7th. 

iRvtKG.  As  to  the  national  character  of  James 
Thompson.  It  appears,  from  the  testimony  in  thiacase, 
that  James  Thompson  is  a  native  ^f  Scotland,  that  h6 
came  to  the  United  States  in  1793,  was  naturalize(|  iti 
1797,  and,  in  1801,  returned  to  Scotlfuid  where  he  con- 
tinued to  reside  as  a.  merchaht,  till  some  time  Subde-  ' 
qitent  to  the  declaration  of  War.  ^ 


\ 


Naturalization,  under  the  laws  of  the  United  States, 
cbnfers  iipon  the  subject  of  ft  all  thfe  i^ights  and  pHti- 
Uges  of  a  native  citli^ti,  eieepfirtg  th^  of  becoraifig 
president  of  the  United  States.    Qe  has^  therefore^  the 

voL.vm.  ♦*  - 
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i 

/' 

THE      sanic  right  to  leave  this  country  and  go  abroad  which  a 

veahces,  native  ci  izen  possesses.    The  law  of  England  Is  the 

(thomp-  same  in  this  respect.    Wlien  is  the  hostile  character  to 

son  &  AL.  be  fixed  upon  him  ?    Not  until  a  war  breaks  out  be- 

CLAi-     tween  the  two  countrieSf  a^id  he  continues*  notwitii- 

MAKTS^  standing,  to  reside  and  carry  oa  a  hostile  trade  mth 

BOYBHf    the  enemy  country.    2  Cranclh  120,  Mirray  v.  Hit 

ifASTEB.  Charming  BeUy.    A  citizen,  whether  native  or  oatural- 

.  ized,  surprised  in  a  foreign  country  by  a  war,  has  a 

right  to  a  reasonable  t-.me  to  w^hdraw  his  effects.  4  Rob. 

161. 195,  Madonna  delle  Oracle.  In  Mr.  Johnson^s  case 
f±  Rob.  17, 12,  Tht  Indian  Chief  J  his  engagements -to 
Iiis  cKiditors  were  considered  by  the  Court  as  a  suffi- 
cient justification  of  his  residence  in  Great  Brita||^  and 

.  his  propei-ty  was  restored.    On  the  point  of  re^soitfyble 
time  to  withdraw,  see  5  Bob.  90,  The  Ocean.    1  Rob. 

165. 196,  The  Hoop.  4  Rob.  491,  232,  The  JDru  Gc- 
breeders.     Vattel,  B.  3,  du  4,  $  63. 

Expectation  of  peace  justifies  delay  in  an  enemy 
country,  or  explains  the  quo  animo  of  the  .resident.  B 
Rob.  60,  The  iHana. 

In  Bell  V.  Gilsmf  1  Bos.  qnd  PuL  355,  it  is  decidf^d  that 
the  goods  of  a  British  subject  purchased  in  an  enemy's 
country  after  the  commoncrment  of  hostilities,  may, 
under  certain  circumstances,  be  sent  to  England.  This 
decision,  though  now  over-ruled  in  that  country,  in  the 
case  of  Potts  v.  Bell,  8  T.  R.  548,  has  not  b^n  over" 
ruled  here. 

The  liberty  to  withdraw  property  in  case  of  war,,  is 
expressly  recognized  by  various  treaties,  which  fix  file 
tiw-e  for  withdrawing.  See,  among  others,  tht  freaiy 
of  1794,  between  his  Britannic  majesty  and  the  UnitA 
States,  art.  26.  But  these  treaties  do  not  create  the 
principle. 

If,  then,  we  allow  time  to  an  enemy  to  withdraw 
his  ofTccts,  shall  we  not  allow  at  least  the  same  indul- 
gence to  our  own  citizens? 

A  cruizer  cannot  capture  for  violation  of  a  municipal 
law.  The  seizure  for  a  violation  of  the  non^intercoune 
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act  ii^  directed  to  be  by  the  collectors ;  the  action  for      ths 
the  recovery  of  the  penalties  and  forfeitures  arising  franc  ESy 
under  the  act  is  to  be  debU  and  the  proceedings  gene-  (thomp- 
r^Uy  are  to  be  in  conformity  with  the  act  of  ^d  March,  son  &  ax. 
1799^  to  regulate  the  collection  of  duties  on  imports  and     clai- 
tonnage.    Sut  where  a  statute  gives  a  particular  form  mants^)  , 
of  action^  that  form  must  be  pursued.    Act  of  coitgress    boteb^ 
ofMirch  Istf  1809,  §  8,  and  18.  (Laws  U.  S.  vcL  9,  p.  master. 
248,  254.  J     Mt  of  March  Std^  1799,  $  67,  ^^^  69,  88, 
91.    (Laws  U.  8.  vol.  4,  p.  389,  390>  427^  431.     Bac. 
Abr.  vol.  4f,  p.  654^  tit.  Statute,  K. 

Saturday^  March  12^A.    Jbsen^..  ..Livingston,  J. 

Marshaxx,  Ch.  J.  after  stating  the  facts  of  the  case, 
delivered  the  opinion  of  the  Court  as  follows : 

Thfe  rights  of  James  lliompson  depend  entirely  on 
bis  national  commercial  character;  which  is  decided  by 
the  opinion  given  in  the  case  of  the  Venus,  (ante  p.  2BS.J 

The  sentence  of  condemnation  pronounced  in  the 
Circuit  Court,  as  to  James  Thompson's  claim,  is  af- 
firmed. 

The  original  evidence  is  very  strong  to  prove  that 
the  shipment  made  by  Dfilgleish  and  Frame  wms  en- 
tirely a  constg^iment.  The  whole  letter  of  the  i3th  of 
July  confirms  this  idea.  It  is  scarcely  credible  that  the 
property  6f  Dalgleish  and  Frame  would  have  been 
placed  on  the  list  of  consignments  without  a  note  upon 
It,  bad  it  been  shipi>ed  on  joint  account. .  The  hurry  of 
business  will  |iot  excuse  or  account  for  this  omission. 
The  propos^ition  of  Dalgleish  and  Frame  is  stated  to 
have  been  made  on  the  27th  of  June,  and  to  have  been 
accepted  on  the  1st  of  July.  The  letters  of  Thompson 
to  Steele  are  written  on  the  13th  and  17th  of  Juljr,  when 
this  shipment  is  tr^tcd  as  being  altogether  a  consign* 
inent  The  hurry  could  not  have  been  such  as  to  acr 
count  for  a  mis-statement  of  the  fact.  There  is,  too, 
something  mysterious  in  the  manner  in  which  the  pa- 
pers, offered  as  additional  proof,  reached  Mr.  Steele. 
That  they  should  not  have  been  accompanied  by  a  let<^ 
ter,  nor  bear  any  marks  of  f^omins  from  abroad,  is  sin^ 
gnlar,  ||     ^ 
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T^i^         Further  proof  is  no^  admitted,  aad  the  aeoteoce  u$  af* 

rBAKpEBt  firuied. 

(thoh^ 

8^  &  4%      Wedntsdaii,  March  ±6th.    J6sefit.-»MABSHi.Lx»  Oh.  J^ 

if49T8|)       Y^ASHiVQTOHf  J.  as  to  the  opinion  of  the  Court  ou^ 
]|0Ti(l(9    the  question  of  lieUf  referred  to  the  opinion  delivered  in, 
^sTfiB.  tlie  case  of  the  FranK»Sf  rlrvj^^s  daim,  posL  p.       J 
=rr=-  wl^ch  1^  said  was^  precisely  within  the  princij^le  of  tfai^ 
present  case. 


f^ 


THE  FRANCES,  Boyer,  mastbb. 

Miiere  Uie  THIS  cBse  like  the  preceding,  was  an  app^l  from 

3j^^^«21^thc  dishict  Court  of  Rhode  Island  :  and  the  claim  of 
ordet*  for  fur-  John  Oraham,  the  Appellant,  was  to  certain  other  gooHs 

Sritive^iSr  ^y  *^®  ®*'"®  ^'^^P'  *  Frances,  captured  an4  carried- 
their  eredibm- into  Rhode  Island,  as  stated  in  the  case  referred  to, 
tar  impaired  by  bv  the  Yankee  privateer. 

uie   Don-pro-      * 
duelMD  of  let- 
ten  mentioned     HARteR,  for  ClaimiinU 
in  the   affida-  ^ 

order  for  far-       PlNKlfET  and  DbXTER,  fOT  the  Ca^OTS.  * 

ther  pfnof  wiH 

tiie*  ^peUate  ^^^  material  facts  of  the  case,  and  the  substance  of 
pout.  the  argument  on  both  sides,  are  stated  in  the  following 

opinion  of  the  Court,*  delivered  March  12ft,  by 

Marshalx,  Oh»  J. 

m 
I 

John  Graham,  a  merchant  of  New  Toric,  claimed 
sundry  parcels  of  goods  shipped  on  hoard  the  Frances, 
as  his  sole  property. 

The  goods  were  shipped  by  William  Graham  and 
brothers,  merchants  of  Glasgow,  on  account  and  risk 
of  John  Graham,  merchant,  of  New  Tork.    There  are 

*  LTTiKosToir,  j|.  WAS  ab^it  when  this  opinion  was  delivered. 


,1    ttimmmnmt 
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^  \W^  bilb  of  lading,  each  filled  up  with  the  name  of  John      the 
Graham*    The|*e  ^re  also  two  invoices,  each  headed  FRANCE^f. 
wiih  the  n^me  of  WiUlani  Grahams  and  brothers  as  (gbaham's 
shippers,  and  stating  the  goods  to  be  shipped  on  account   cxaim,) 
and  risk  of  John  Graham,    The.  first  of  these  invoices    BOY^Sf 
is  ^larked  ifi  the  margin  thus,  W.  G.  ^  L  P.  and  the  masteb. 
otl^r  thus,  £G.J    There  were  also  t^o  lists  of  goods*  - 
'  The  firsit  headed,  <<  List  of  goods  shipped  by  the  Frances* 
for  Messrs.  John   Graham  &  Co.  New  York."    This 
Ust  is  marked  W.  G.  H  I.  P.    The  other  ia  head^d^ 
^<  List  of  goods  shipped  by  the  Frances,  t^r  Messrs. 
Peter  Grsdiiain  &  Co.  Philadelphia/'    These  goods  are 
accompsmied  by  two  letters  dated  the  IBth  and  i6th  of 
tfuiy,  signed  William  Graham^  and  brothers,  the  first 
addr^sse^  to  Messrs.  Johi»  Graham  &  Co*  and  the  last 
to  Mesars.  Peter  Graham  &  Co.    The  letter  to  Joha 
Graham  ^  Co.  treats  of  their  trade  generally,  and  con- 
tain^  only  the  Ip^Iowing  allusion  to  this  shipment :  <<  You 
^*  have  heremtb  Upi^*  ship  Fanny's  accounts,  to  which 
^^  refer-r-also  invoice  of  pundry  goods  per  Frances — 
*^  we  hope  they  may  go  to  a  good  inarket    We  expect 
^^  you:  will  have  ahout  oqe  hni^red  packages  of  English 
<^  goods.  Ther^yil^be  somewhat  HMHre  to  Philadelphia.'^ 

The  letter  to  Peter  Graliam  &  Co.  is  al90  a  general 
letter  on  the  ai^hject  of  their  trade.  It  contains  the 
following  passage  respecting  the  shipments  by  the  Fran- 
ces :  <^  We  have  shipped  by  Frances  a  few  goods  well 
*^  selected — we  could  not  get  almost  any  cluster  seeds.'^- 

The  Circuit  J^dge  directed  the  capse  to.  stand  for 
further  proof.  ,  s 

It  appears  front  the  alBMavit  of  John  Graham,  that 
in  the  month  bf  January,  in  the  year  1609,  he  entered 
into  a  limited  partnership  with  kto  brothers,  William 
Graham  and  Peter>  Graham, '  who,,  as  well  as  himself, 
are  naturalized  citizens  of  the  United  States.  The  bu- 
siness was  to  be  conducted  at  New  York  by  himself, 
under  the  name  of  John  Graham  &  Co. — at  Philadel- 
phia, by  Peter  Or^am,  under,  the  name  ,of  Peter  Gra- 
ham &  CQ.rr-^d  at  Glasgow,  by  William  Graham, 
under  the  name  of  William  Graham  and  brothers^ 
That,  from  the  commencement  of  the  partnership,  he  has 
beeti  in  the  constant  habit  of  carrying  on  extensive 
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THE      business^  with  the  knowledge  of  his  partners,  ou  his 
PRAifCESy  private  accaunt*  and  also  in  connexion  with  others, 
(GRAHAM'*  That  the  investment  and  disposal  of  the  funds  of  the 
CLAIM,)   deponent^  together  with  the  management  of  the  mer* 
BOTBH,    cantile  concerns  of  the  firms  composed  as  aforesaid, 
MA8TBX.  and  the  commission  business,  were  the  principal  if  not 
«— ~_  the  sole  business  of  William  Graham  and  brothers  at 
Glasgow.    That;  from  the  intimate  knowlede  they  pos- 
sessed of  each  others  affairs,  and  in  consequence  of  their 
connexion  as  brotlM»«,  tlie  clisdnction  between  liis  firm 
and  his  private  chai*acter  was  not  always  preserved.    It 
was  the  less  attended  to,  because  the  affairs  of  the  com- 
pany and  his  individual  concerns  were  frequently  the 
subjects  o(  the  same  letter,  and  it  becam&the  more  lisual  ^ 
to  address  him  by  the  style  of  the  firm,  because  there 
are  several  other  persons  of  the  same  name  in  New 
York.    He  adds,  that  in  making  shipments  on  the  sole 
account  of  the  deponent,  William  Grraham  has  been  in 
the  habit  of  assorting  the  wtiole  into  invoices  of  soumII 
quantities,  calculated  to  suit  the  generality  of  porcha- 
'sers  in  the  New  York  market,  and  also  that  the  goods  in 
any  one  of  the  said  invoices  might  be  add  entire:,  or  trans- 
shipped to  Philadelphia  or  any  other  market,,  with  tlte 
original  invoice  accompanying  the  same,  as  such  orig- 
inal invoice  would  inspire  more  confidence  in  the  buy- 
ers.   This  circumstance  occasioned  the  lists  of  property 
ship|)ed  by  the  Frances,  and  one  of  them  to  be  addressed 
to  Peter  Graham  and  Co.    He  swears  in  the  most  posir 
tive  and  precise  terms,  that  the  property  is  entirely  his 
iiwn,  and  was  purchased  with  his  private  funds  in  the 
Lands  of  \YiIliam  Graham. 

William  Black  deposes,  that  he  has  been  long  and  in- 
^  timately  acquainted  with  John  Graham,  who  is  a  man 
of  fortune  and  character,  and  has  been  in  the  habit  of 
transacting  much  of  his  own  business  in  the  said  Gra^ 
ham's  counting  house.  Thatj  from  his  knowledge  of  the 
affairs  of  the  said  Graham,  he  verily  believes  that  the 
said  Graham,  both  before  and  since  the  war,  has  been 
in  the  habit  of  doing  business  on  his  private  account, 
and  has  I'eceived  many  shipments  in  which  neither  of 
his  brothers  wene  interested.  He  has  been  concerned 
with  the  deponent  as  part  owner  of  vessels  in  which  the 
deponent  believes  that  neither  William  nor  Peter  Gra- 
ham held  any  share* 
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fsaac  Bel^nd  Darid  Dunliamy  merchants  of  New      tkb 
torky  swear  td  facts  similar  to  those  stated  by  William  FRANCESt 

Black.  ,  '  (GRAHAM'S 

(C]:.AIM> 

Charles  Graham^  of  a  different  family  from  the  Clai-    botbr* 
mant,  swears  that  in  the  year  1811^  there  were,  accord-  master* 

ing  to  the  dispensary,  six  persons  of  the  name  of  John 

Graham  in  New  York,  one  of  whom  w^as  the  deponents 
&ther;  and  that  mistakes  were  frequently  made  res- 
pecting each  other's  letters  which  came  through  the 
post-office.  , 

William  Hill,  principal  cleric  of  William  Graham  and 
brothers,  deposes  to  the  different  concerns  and  to  the 
nature  of  the  business  transacted  by  William  Graham 
and  brothers,  as  stated  in  the  affidavit  of  John  Graham. 
Tliat  they  had  under  their  care  ships  and  vessels  in 
which  John  Graham  alone  was  interested.  That  since 
an  early  period  in  the  year  1811,  the  concern  of  Wil- 
liam Graham  and  brothers  have  not  shipped  i^ny  ^oods 
whatever,  for  or  on  account  of  the  said  co-partnership, 
t«i  either  of  their  said  establishments,  or  in  any  other 
manner  whatsoever.  That  vessels  continued  to  arrive, 
parlicniarly  the  Trident,  the  Fanny,  and  the  Cuba*  to 
the  charge  of  the  said  William  Graham  and  brothers, 
for  the  account  and  risk  of  Jolm  Graham,  in  which 
ships  and  caries  the  said  co-partnership  or  the  said 
William  Graham  had  no  share  or  interest  whatsoever. 
The  deponent  has  seen  sundry  letters  from  the  said  John 
Grahan^  to  the  said  William  Graham  and  brothers,  to 
invest  the  monies  arising  from  the  freight  and  cargoes 
of  those  sliips,  in  goods,  in  behalf  of  him,  the  said  John 
Graham*  so  Soon  as  the  British  orders  in  council  should 
be  revoked  ;  and,,  unti]  then,  to  place  the  amount  to  his 
private  credit  in  the  hooks  <lf  William  Graham  and 
brothers,  which  was  done  by  the  deponent  as  clerk, 
'yhat  this  money  was  invested  in  the  goods  shipped  by 
tlie  Frances  and  other  vessels,  which  were  shipped  oh 
the  sole  account  of  John  Graham,  and  wei*e  so  entered 
on  the  books,  by  the  instructions  of  William  Graham. 
He  states  the  practice  of  dividing  shipments  into  small 
invoices,  as  is  stated  in  the  affidavit  of  John  Graham. 

I 

Feter  Graham  swears  that  he  has  not,  and  never  had, 
any  interest  in  the  goods  shipped  by  the  Frances.    Tiiat 
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John  Onham  has  been  in  the  habit  of  tijoiaacting  btisi- 
iftAHOKiSf  nf88  on  hifl  own  accounty  with  tlie  knowledge  of  hi6 
fOftAHAM*  partners,  and  has  frequently  consigned  his  separate 
CLAIM,)  goods  to  Peter  Graham  k  Co. 

BOTES, 

stASTBE.      WHliam  N.  Steele,  clerk  of  Peter  Graham,  depose 
^  I  to  the  same  facts ;  and  found9  his  belief  that  Peter  Gra- 

ham had  no  interest  in  the  goods  shipped  by  the  Frati-^ 
ces,  on  his  knowledge  of  tlie  business  of  the  house. 

'William  Graham  states  in  detail,  with  great  explicit* 
ness,  the  circumstances  narrated  in  the  affidavits  of 
John  Graham  and  uf  William  Hill,  his  principal  clerk, 
and  avers  most  solemnly  that  the  goods  shipped  by  tbe 
Frances  were  the  sole  property  of  John  Graham. 

The  Court  below  directed  restitution  of  two  thirds 
of  the  cargo,  as  being  the  pro|ierty  of  John  and  Peter 
Graham,  and  condemned  one  thiitl,  as  being  the  property 
of  William  Graham.  From  this  sentence  of  condemna- 
tion John  Graham  has  appealed ;  and  from  so  much  of 
the  sentence  as  directs  a  restitution  of  Qne  third  as  the 
property  of  Peter  Graham,  the  captors  have  appealed^ 

It  i^  certainly  a  rule  in  prize  Courts  dictated  by  good 
sense,  and  calculated  to  promote  the  purposes  of  justice, 
that  letters  accompanying  tlie  cargo,  written  in  good 
faith,  in  the  prosecution  of  a  fair  and  honest  business^ 
should  have  great  influence  In  ascertaining  the  real 
proprietors  of  it  The  letters  on  board  the  Frances 
are  of  this  description.  They  are  such  as  would  be 
written  if  the  goods,  were  really  the  property  of  th6 
company ;  but  sdch  as  could  scarcely  haveWn  written 
if  the  griods  were  the  sole  property  of  John  Graham. 
.  Had  they  been  his  sole  property,  it  must  have  happened 
that,  some  expression  would  have  been  found  in  the  let- 
ters indicating  the  fact.  Men  who  write  carelessly  and 
wittmut  design,  may  not  be  very  explicit ;  but  it  rarely 
happens  that  they  entirely  conceal  the  truth.  There 
will  be  some  allusion  to  it 

4 

If  tlie  goods  were  the  sole  property  of  Jdhn  Grraham, 
why  address  a  letter  to  Peter  Graham  &  Co.  ?  The  affi- 
davits account  rationally  enough  for  making  up  ^epk- 
'  rate  invoices  |  but  addressing  a  letter  to  Peter  Graham 
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k  Co.  at  Philadelphia)  hy  a  yesdel  destined  for  New      '^™' 
York,  has  very  much  tlie  appearance  of  a  shipment  des-  ™A^^*®^ 
tined  for  the  company  at  that  place,  and  not  for  John  ^®*^^^**'» 
Graham,  of  New  York.    The  expressions  of  that  letter   c^^^m,) 
favor  the  same  idea.    **  We  have  shipped  you,  by  Fran-    *®ybk, 
ces,  a  few  goods  well  selected.'*    These  cannot  well  be  masteb. 
the  goods  of  John  Graham.    The  language  is  surely  " 

not  such  as  would  be  used  in  that  state  of  tilings.  <«  We 
could  not  get  almost  any  cluster  seeds."  These  ex- 
pressions have  a  necessary  reference  to  some  letter  of 
orders  from  Peter  Graham,  mentioning  cluster  seeds 
among  tlie  articles  directed  to  be  shipped. 

ft 

'  The  affidavits  produced  on  the  order  for  further 
)iroof,  are  too  positive  to  be  disregarded  without  consi- 
derable reiuctance  and  hesitation.  Th^^re  are,  how^ver^ 
certain  rules  of  evidence,  the  authority  of  which  is  ad- 
mitted in  all  Courts.  One  of  these  is,  that  if  a  written 
I>aper  be  referred  to,  which  paper  is  in  the  power  of  tha 
party,  it  ought  to  be  produced.  The  affidavits  of  Wil- 
liam Graham  and  of  Wiliam  Hill  state  expressly  that 
letters  had  been  received  from  John  Graham,  directing 
the  disposition  of  cargoes  sliipped  from  America  on  his 
own  account,  and  ordering  the  proceeds  to  be  invested 
in  British  manufactures,  also  on  his  own  account,  so 
soon  as  the  British  orders  in  council  should  be  repealed. 
Why  are  not  these  letters  produced?  It  is  impossible  not 
to  perceive  their  necessity.  Mr.  John  Graham  must  have 
copiM  these  letters  into  his  letter  book.  Why  has  hd 
jDot  ftirnished  ^me  evidence .  of  this  fact.  His  lettera 
must  have  been  answered  by  William  Graham  more 
explicitly  than  in  that  which  was  found  on  board  the 
Frances.  Why  is  no  one  of  those  letters  produced  ?  It 
is  impossible  to  account  for  the  fact  that  no  one  of  these 
letters  is  an  exhibit  in  the  cause.  The  Court  feels  itself 
bound,  judging  on  this  evidence  according  to  the  rules 
of  law^  to  Consider  the  goods  as  the  property  of  the 
company.  But  it  is  urg^d^  oq  the  part  of  the  Claiibantf 
that  if  permitted  to  give  further  proofs  he  will  produce 
the  correspondence  and  such  other  proof  as  will  be  en- 
tirely satisfacitory  to  the  Court.  Several  circumstances  ^ 
exist  in  thiis  caqse  to  induce  the  Court  to  allow  still 
further  time  for  the  production  of  such  further  evidence 
as  may  place  the  transaction  beyond  any  doubt.  .  The 
eause  is  ordered  to  stead  for  farther  proof, 

VOL.  VHL  *5 
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•GSdTip-  tufed  by  the  Yankee,  mmI  cowhrnned  » tbe  Circ** 

U  to  Ml  A-     , 

aMfien  hoow  appeal. 

^5F     Measw.  DuahMi  tmA  ItanMph,  merAatiB  of  Stm 

S^.h»U  Tork,  claimed  three  bales  and  niiieteeii .  boxes  ^  ^?^ 

?*"•)  -^    shipped  by  Alexander  Thompsoa  of  Glasgow,  »  nnuah 

rj:^!S:iS5J!^N2doH»ignedt«  D..ira«  «.d  B«««ioI,b^T^ 

jMt  the  whole  hin  rf  iftAnff  to  in  thdr  naiim^  ani  the  invoice  pwpoclB 

SSJSti.Ile.  tDbcenthdrtccoantaadnek-    A  letter  from  Thomp- 

ISSSST  soii^DunlmmaniRmWpli.  fated  Glai«o«r,^ 

SSS?£m  i842»  rfter  descriWiijS  the  goods,  aod  the  lakor  ke  b^ 

te^St  empbyed  in  the  biieiness,  and  -toting  tt^Jtegood» 

■«>«?"-    were  sent  partly  in  the  Pa»»y  and  part^  m  tie  t^raneea, 

"^  **^     aajB,  « I  have  exceeded  ki  soma  articka,  aod  have  sent 

«  you  others  net  ordered-*'    *«  I  leave  it  with  yonradwM 

« to  take  the  whole  of  the  two  shipments,  er  none  at  aU, 

«»iust  as  yon  please.    If  yon  do  nst  wiA  tticm,  1  wOi 

M  thank  yon  to  hand  tihe  invoices  Md  letters  oivcr  to 

«  Messrs.  Falconer  &  Co.    I  tki»k  twenty4bttr  lmii9 

«*  will  allow  you  ample  opportunity  for  yon  to  mdke  m^ 

«  your  minds  on  Ibis  point ;  and  If  yaa  do  lioi  hand  ttom 

^  over  within  that  time,  I  wiD  of  course,  connder  ttet 

*♦  y  an  take  the  wTiole." 

On  the  tSUi  of  Jnly,  Alexander  Thoaspsonagain  wrote 
to  Dunham  and  Randolph  a  kttertn  which  he  mfmtimm 
the  information  thftt  a  bIM  dedarittg  war  had  pas^  t!ie 
house  of  representatives.  Be  then  adds,  «« considering 
« the  cifcomitances  of  the  ttnies,  1  thought  it  best  to  m- 
«  form  Messrs.  Falconer^  Jadkson  k  Co.  fully  of  the 
« conditims  on  which  I  have  shipped  yo«  Oe goods  kif 
*«"<he  Fanny  and  Frances.'' 

r 

hi  a  letter  to  Messrs.  Palcoiier,  Jackson  ft  Co.  rfifce 

'  same  date,  be  explains,  in  fuH,  ^  propooMloa  he  ^hai 

made  to  Dtmfaam  and  Rairiiotpb,  and  diseets  how  thae 

Senttemen  are  to  act  for  hinif  ^sbaald  JlwdUMtt  --^^ 
olph  reject  the  consigiiBieat. 
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llim  ppQperiy  was  coiideih«ad  in  tbe  Ceurts  Mowt      '''^^ 
Mi4  fpam  t^w  sentence  of  coadHBMiiiaii  the  Claiiuuito  «p-  ^Rakc^s^ 
^Aled  l)»  this  Court.  (durhah 

&RAN-  ^ 

P»KKSY,  /or  f Ae  JbpdlmU.  imwb'b 

CjUAIftf,) 

Tiii»  Is  a  mere  ^uestiflii  •£  fact  m  to  pvopeHy.  boyek. 
Were  w  wiyne  not  the  ^ods  the  pro^rty  of  the  enemy  i  MA«TBRt 
We  Gdnten^  that  tbey  were  not.  All  the  documentuy 
ei^dence  shows  the  fgrof&rty  to  belong  to  JMnbaoi  and 
IUndol|^9  The  conditioii '  otfention^  in  Thompson's 
letter  of  itth  Jaly,  was  a  condition  iub96qumU»  The  pro- 
perty vested  in  the  Claimant,  HaUe  to  he  divested>  if 
rejected  by  ttem  wllhin  tweuty^fours  albur  reoeiTing  the 
letter: 

T%e  ffre9t»  ywtt  of  the  goodsy  if  not  the  whole*  was 
shipped  by  order  tf  the  Claiaumts^  long  before  the  saiU 
log  of  the  yessel.  The  dciKvery  to  the  master  of  the  ship 
was  an  execution  of  the  order.  Th^  shipper  had  no 
lon^r  any  control  over  th#  |»^perty,  exceptf  in  case  of 
the  insolvency  of  the  consignees,  in  which  ey wt  hfi  might 
stop  it  in  transitu* 

lSv4»ry  dreumstanee  connected  with  the  iaransaotlen 
appeanto  be  perfectly  fsir^  and  if  the  evidence  now  be* 
fi^  tiie  Court  is  sot  sufficient  to  support  the  claiivi  of  the 
i^ipeHantfi^  tt  is  a  case  for  fmfter  proof.  The  Claimants 
had  acc<$pted  the  shipment  by  ttie  Fanny  befoiw  the  cap^t 
tore  tf  file  Frances,  and  thereby  rendered  certain  what 
was  before  optional.  They  the]:eby  bound  themselves  t9 
to  take  the  shipment  by  the  Frances. 

HuHTEB,  cofdra. 

The  goods  in  question  wcM  not  ediipped'sceording  to 
order,  as  i^pears  by  f hetafBoti's  letter  oi  lift  July* 
They  belonged  to  the  Aippdr  ontU  liie  cons^pnees  had 
elected  to  take  them;  mid  ttiey  ^cooM  not  make  theie 
election  bfrfore  tlm  arrival  «f  the  Francicift. 

M  i^ese  irisk  feire  the  gdodsr  wMte  at  sea;7  Thomp^. 
Mil-  bad  no  power  to  impose  the  rMc  on  the  Clsimantaw 
If  the  goods  had  mived^  Boston,  they  m^ght  have 
heen  atteched  as  the  property  of  the  shipper.    If  attMi- 
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TBANCESy 

(dueuah 

&I|AN- 

CLAIM«) 

BOT£B, 

MASTEB. 


ed  as  the  property  of  the  Claimants,  they  might  bare 
said  the  »>od8  were  not  their  property :  or  if  they  bad 
been  sued  as  gamisliees  of  Thompson,  they  might  have 
said  they  owed  him  nothing.  They  were  not  bound  tq 
accept  the  goods. 

If  the  property,  aiUm,  belonged  to  Thompson,  afar- 
Hari  in  a  case  of  prize.  It  is  a  mie  of  prize  Courts 
that,  in  time  of  war,  no  future  election  shaft  be  a^Vo^^ 
to  change  the  right  of  property  at  sea— i«  transitu.  The 
question  is,  in  whom  is  the  legal  estate?  At  whose  risk 
were  the  goods  passing  at  the  time  o(  capture?  2  ^. 
111,  1S».  The  Packet  de  ^tttoou— 1  «<*.  90, 107.  T»e 
Danckebaar  M-kaaiu--^  Bob.  115, 128.  The  Jan  Fre- 
derkk.^±  Bob.  283,  336.  The  Vraurv  MirgartOuu—^ 
Bob.  21,  25.  The  Josephine.— a.  180, 218.  Ifte  Mrora. 
—td  ITO,  207.  The  darl  Walter.— 6  Bob.  337.  iJie 
Caroana.—±  Bob.  2*3,  289.  Tte  Ckfptnkagen.— These 
cases  all  go  to  prove  that,  during  war,  property  cannot 
change  in  transitu.  ^ 

Dextsb,  same  side. 

In  this  case,  there  was  no  contract  to  change  the  pro- 
perty. To  constitute  a  contract,  the  assent  of  both  par- 
ties  is  necessary.  The  goods  were  not  shipped  according 
to  the  order  of  the  CMmants,  and  a  condition  was  an- 
nexed. The  property  never  vested  in  the  Claimants: 
It  was  only  to  vest  in  them  on  condition  that  they 
failed  to  deliver  over  the  goods  to  Messrs.  Falcooej^ 

&  Co. 

^-      '  .        ■ 

PoKiTET,  in  reply, 

V  The  further  proof  which  the  Claimants  wonld  offer, 
yriU  show  that  almost  all  the  excess  of*good»  beyond 
the  order,  was  on  Jioard  the  Fanny.  Here  was  a  direct 
fissignment  to  the  Claimants.  The  goods  were  deliver- 
,  ed  to  their  agent,  the  master  of  the  vessel.  The  docu- 
ments  were  idl  sent  to  the  consignees.  No  change  of  pro- 
perty in  transitu  was  necessary.  The  property  was  al- 
ready vested  in  tfie  Claiimants :  and,  upon  its  arrival, 
they  toight  have  asserted  their  right  to  It.  So  far  as 
the  ^ods  comported  with  the  order^  the  contract  was 
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jceptainly  executed :  There  can  be  no  floubt  abowt  those 

goods;    The  Claimants  might  h^ve  maintained  trover  or  Frances, 

replevin  for  them.  (Durham 

This  was  not  the  sort  of  shipment  described  by  sir  W.   dolph's 
ScotU  in  the  cases  cited.    Thompson,  the  shipper,  was  a   claim,) 
naturalized  citizen  of  the  United  States :  This  appears    boyeu, 
in  other  cases  before  this  Court;   and  that  fact  con-  master. 
stitutes  part  of  the  further  proof  which  we  wish  to  intror 
duce.    There  was  no.  knowledge  of  the  war,  in  this  case. 
The  transaction  was  not  shaped  by  the  expectation  of 
war.    Thompson  did  not  believe  that  war  would  take 
place,  -and  he  gives  his  reasons.    The  shipment  was  di- 
rected on  the  ilth  of  July.    Between  that  and  the  15th, 
the  intelligence  of  the  war  was  received. 

Saturday  March  ±2th.    .tf6sent....LiviNGSToir,  J. 

Marshall,  Ch.  J.  after  stating  the  facts  of  the  case, 
delivered  the  opinion  of  the  Court  as  follows. 

It  has  been  argued  for  the  Appellants  that,  by  the  in- 
iroice  and  bill  of  lading,  and  the  trtie  construction  of  the 
letter  of  Alexander  Thompson,  the  property  was  vested 
in  Dunham  and  Randolph,  liable  to  be  divested  by  their 
rejecting  the  consignment  within  twenty-four  houi-s  af- 
ter i^eceiving  the  letters.  That  the  condition  annexed  to 
the  transfer,  is  subsequent,  not  precedent. 

The  Court  cannot  concur  in  this  reasoning.  It  has 
been  very  truly  urged  for  the  captors,  that  to  vest  this  » 
property  in  D unburn  and  Randolph,  a  contract  is  neces- 
sary ;  and  that  to  form  a  contract,  the  consent  of  two 
parties  is  indispensable.  In  this  case,  np  such  contract 
appears.  Had  Thompson,  in  execution  of  the  orders  of 
Djunham  and  Randpl^^,  consigned  to  them,  uncondition- 
ally, such  goods  as  they  had  directed,  the  contract  xvoqld 
have  been  complete ;  and  the  goods  would,  on  being  ship- 
ped,*have  become  the  property  of  Dunham  and  Randolph. 
But  Thompson  has  not  done  this.  With  the  goods  wHicIl 
were  ordered  he  has  consig;ned  other  goods,  expressly 
stipulating  that  Dunham  dind  Randolph  shall  not  tak^ 
the  goods  they  had  ordered,  unless  they  consent  to 
take  the  whole  quantity  pat  on  board  both  vessels.  Thi9, 
ihei^^  is  a  new  proposition,  on  which  Dunham  and  Ran- 
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TH»  dolpb  are  at  Kketty  to  exereise  thor  iiacr^ioii*  "^  Thegir 
nAHeaSy  may  accept  or  reject  it ;  and  untal  they  do  accept  it,  the 
(DVBHAii  property  must  remain  in  Thompson.    The  sentence  of 

h  RAH*    condemnation^  therefore,  in  this  case,  was  warranted  by 

bolph's  the  evidence  befonD  the  Gircnit  Court. 

€LAllf») 

BOTBRf       But  the  ClaimantB  pray  an  order  for  further  proof  j 
MASTRB.  and  aay^  thatt  before  the  captvre  itf  the  Frances^  the 
'  Fanny  had  arrived»  and  Dunham  and  £aodidph  had  cen- 

aented  to  talce  both  cargoes. 

This  application  is  opposed  on  the  principle  that,  ^R^re 
'  the  fact  even  tne,  as  all<^;ed  by  tibe  CkuinaBls^  bettige- 
rent  property  cannot  chai^  its  cimracter  vn  Iroiuitii. 

Reserving  any  opinion  on  the  law  of  the  case,  until 
the  facts  aikged  shall  be  substantiated,  if  it  ahflA  be  in 
the  power  of  the  Claimants  to  substantiate  themf  the 
cause  is  ordered  to  stand  for  farther  proot 


THE  FRANCES,  Boybb;  uastxm. 


QnettioB  of         THIS  was  UiLewise  a  case  of  goods  by  the  Frameeh 
betas  to  pro;  condemned  in  the  Circuit  Coia^;  of  Rhode  Island.  They 

were  claimed  by  Duncan  Kiennedy^  an  jbnerican  citi- 

zen^  who  appealed  to  this  Court 

The  case  was  submitted  to  the  Court  without  ar- 
gument. 

Saiurdayf  March  IttL    Msent.^hivufQnos,  J. 

Mabshaixji  Ch*  /•  delivered  ttie  opinion  of  the  Court 

as  follows : 

Duncan  Kennedy,  sarvivus^  paetnar  of  the  house  of 
George  Stayley  &  Co.  merchants  of  New  TodK^  claiaia 
eight  hoses  of  meicfhandisEO*  pM  of  ttue  caRgp  ^  tJie 
ship  F^^anc^  aa  ins  ppropoiiyr 
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The  invoice  is  headed  thb 

«  Glasgew,  8fft  July,  iSiS.  (ke^ne* 

«<  Messrs.  George  Stayley  &  Co.  claim,) 

BOYEBy 

<<  Receive  from  Ja&ies  Smith.*'      master. 

A  letter  from  James  Smith  to  <}eorge  Stayley  k  Co. 
in  speaking  of  the  goods,  terms  ^em  <<  our  goods,**  and 
does  not,  in  any  manner,  indicate  that  they  are  the 
goods  of  Stayley  &  Co.  He  concludes  bis  letter  with 
saying,  ^<  As  it  is  to  be  hoped  the  trade  will  now  open, 
« I  shall  expect  yonr  instructions  saying  what  goods 
<<  are  best  suited  M*  the  market.'^ 

The  bill  of  laditig  is  filled  up  with  the  name  of  George 
Stayley  &  Co.  ^  on  account  and  rt$k  as  per  invoice^** 

There  are  several  letters  from  George  Stayley,  in 
Glasgow,  to  his  father;  but  none  of  them  indicate  an 
opinion  that  the  property  of  the  goods  was  in  Creorge 
Stayley  &  Co. 

The  sentence,  condemning  these  goods,  must  be  af- 
firmed. 


THE  FRANCES,  Botek,  master. 
f  Frenches  daim^J 


THIS,  like  the  fermer  eases  of  the  FruneeSf  was  an  An  intentKm, 
appeal  from  the  United  States'  Circuit  Court  for  the  ^f^,  p™^- 
Rhode  Island  district  5^4?o?g^ 

to   vest   the 

William  French,  the  Appellant,  a  citizen  of  the  ^  ^  p^ 
tJnited  States,  claimed  fourteen  boxes  of  merchandize  oon^oee,  is 
shipped  on  board  the  Frances  by  James  Auchincloss,  of  ^^^^'^ 
Pabiey*  in  Scottand,  io  A.  and  J.  Auchindoss  of  NewehM^oTpK^ 
York,  on  their  account  and  risk,  with  orders  to  remit  P^'^*^'^^'^^^. 
the  proceeds  to  the  shipper  for  payment.    Th^  (3^1-12^'^*^ 
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TH*  mant  alleged  that  the  goods  had  bcai  previooslj  order^ 
TRANCES,  ed  b>  him  througli  A.  and  J.  Anchincloss^to  be  imported 
^FRENCH*8  on  his  account  and  risk. 

CJLAIM9) 

BOY  BR,       Further  proof  was  ordered  by  the  Court  bfelow,  to 
MASTBB.  consist  of  the  original  order  for  the  merchandize,  and 

,_ all  the  letters  and  correspijndisncc  relating  to  it,  and  of 

wnsiKTiee,  01  all  the  proofs  of  property  in  the  Claimant 

■oruc  evidence 

*4SI^ment  to  Under  this  order,  tlie  Claimant  produced  a  Icllw 
toke  them  00  jj^t^^i  Baltimore,  20th  February,  1812,  signed  by  liim- 
wtinu  "unui"  self,  and  addressed  to  A.  aud  J,  Auchincloss,  request- 
that  lime,  the  ing  them  to  order  from  tlieir  friends  in  Scotland,  goods 
STnsk'Sf  the  not  exceeding  in  value  ^,000/.  sterling,  to  be  shipped  so 
ihitiiM-n;  and  soou  as  the  orders  in  council  should  4)e  revoked* 

iftheyaret'iie-    • 

^kW,  if  tap-  On  the  20th  of  September,  1812,  A.  mid  J.  Auchin- 
turtrti,  are  ^.j^j^  wrotc  a  letter  to  the  Claimant,  advisinig  him  of 
?Ibd\ff!Mvncc  the  capture  of  tlie  Frances  with  the  goods,  saiti  ta  he 
though  the  shipped  on  his  account,  to  tlieir  addi*ess,  and  desiring 
verc^theVnt  ^im  to  take  the  necessaiy  steps  to  have  his  pioperty 
of  a  thu-d  per-  cleared. 

M>n    who    had 

to  oitier  the  To  these  letters  were  added  affidaTits  of  the  Clai- 
goods  anieas  mant,  tending  to  prove  the  property  in  him,  together 
he**SaUy*  with  an  aiTidavit  of  Darius  Hodson,  that  he  forwarded 
dui  oixiei-  the  above  last  mentioned  letter  to  the  Claimant  at  Pro- 
vidence, by  his  request;  and  that,  when  he  took  it  from 
the  file,  it  was  a  whole  sheet  d(i*ccted  to  the  Claimant 
from  New  York,  by  J.  Aiichincloss,  jun. ;  but  that,  in 
order  to  save  postage,  he,  the  deponent,  tore  off  the  out- 
side leaf,  not  thinking,  at  the  time,  of  its  being  of  anjr 
importance. 

Upon  this  proof,  the  claim  was  rejected  in  the  Court 
below,  and  the  property  condemned  to  the  captors. 

In  this  Court  the  cause  was  argued  by  Jone^  for  the 
Appellant,  and  Dexter  for  the  captors ;  and  on 

Tuesday,  Ute  1 5th  of  March.  MsenL..MASisnAj^  Ch.  J. 

Washinotok,  J.  delivered  the  following  opinion  of 
the  Court: 


tlicm. 
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"thish  tii6  claim  af  If  attain  Fk*ench  to  a  part  of  the      'tmi 
^ftiifi;o  of  the  Frances^  shipped  b^  James  Anchindoss^  of  FSAiroi^sr^ 
Paisley,  in  Great  Britain,  to  A',  atid  J.  Aucfatncloss,  of  (ip&bhoh'I^' 
New  York,  on  their  account  and  risk.    By  the  corres-   claim,) 
pondenc^  between  the  consigmr  ffld  consignees,  which    botbb> 
y^^BB  exhibited  to  the  Court  below,  under  an  order  for  mastbk 
fnrtlieF  phiof,  it  is  somewliaft  donbtful  whetl^  these -^s-'^^ 
goods  y^ave  to  be  sold  as  the  property  of  the  consignor, 
or  of  the  consignees.    In  the  letter  from  the  former  to 
A.  Aticbindoss,  dated  the  17th  of  July,  1812,  he  says^ 
<«  Yo»  will  lose  no  time  to  transmit  immediately,  on  the 
«*  receipt  of  the  invoice  by  the  Fanny  as  well  as  by  thri 
**  Frances,  to  the  full  amount  of  the  invoices;  as  there- 
*^  by,  and  no  other  way,  is  your  credit  and  John's  to  be* 
**  restored  here.    Alsb  remit,  as  I  have  often  told  you^ 
^^  to  clear  off  your  old  debt ;  and,  for  God's  salce,  let  us 
«  have  no  more  failing  in  the  family.   Ton  will  observe 
<*  that  the  goods  per  Fanny  and  Frances  are  principal^ 
*^  ly  bought  upon  a  credit  of  3,  4'  and  5  months-^this 
«'  the  consequence  of  fiuling." 

I  * 

4 

Ih  another  letter  of  the  same  date^  from  the  same  to 
the  same,'  he  says,  *<  By  this  ship,  the  Frances,  I  have! 
*^  ship{ied  you  14  ho&es  of  different  kinds  of  goods^ 
*^'  which  I  beg  you  will  lose  no  time  to  dispose,  as  by 
clearly  remittances  you  will  undoubtedly  strengthen 
«« your  ciiidit.**    In  another  part  of  this  letter  he  says, 
<<  I  beg  you  will  lose  no  time  to  remit  largely,  say  S  or 
^f^f^OOe  pounds;    Remember  the  old  cash  account  wiili 
<<  the  Paisley  Backing  Con^^any.^'    These  letters,  so 
far  as  they  throw  light  upon  this  transaction,  intimate 
Very  strongly  that  A.  and  J.  Auchincloss  were  to  dis* 
pose  of  these  goods  upon  their  own  account,  and  as  the 
purchasers  of  them.    But  to  produce  a  change  of  pro^ 
perty  from  the  shipper  to  the  consignee*  it  was  essenti- 
ally necessary  that  the  goods  should  have  been  setit  in 
iconscquence  of  some  contract  between  the  parties,  by 
which  the  one  agreed  to  sell;  and  the  other  to  buy.  Had 
the  language  of  th^se  tetters  been  moi^  explicit  thanr  it 
is^to  prove  that  the  intention  of  the  consignor  was  to 
vest  the  right  of  property  in  the  consignee,  it  wonid  not 
have  been  sufficient  to  effect  such  a  chai^^^  until  the 
gdods  were  received,  or  some  evidence  given  of  the 
agreement  of  the'  consigliee  to  take  them  on  his  own 
account    Xo  order  from  A.  and  J.  Auchinclosa  to  the 
VOL.  VIII.  4« 


» 
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*rH&  consignor  of  this  cargo,  authorizing  tiie  BhipBi6tit  of  if^ 
taANcss,  was  produced  or  offered  to  be  produced  in  the  Court 
(fbewch*s  below )  and  this  Court,  therefore,  is  warranted  in  be- 
CLAiM,)  iieving  that  none  such  was  ever  given.  Indeed^  no  in- 
BoYKE,  tei*e»t  whatever  in  these  goods  is  asserted  to  have  ex> 
isted  in  A*  and  J.  Auchincloss,  but  the  same  is  claimed, 
by  Wm.  French,  a  citizen  of  the  United  States,  whv^ 
under  the  order  for  further  proof,  produced,  in  support 
of  his  claim,  a  letter  from  himself  to  Air  and  J.  Auchin- 
closs, dated  tbe  20th  February,  ISiH,  in  whic&  he  re- 
qutsls  them  to  order  from, his  friends  in  Scotland,  a 
quantity  of  goods  enumerated  in  the  letter  not  to  exceed 
1,000L  sterling,  to  be  shipped  as  soon  as  the  orders  in 
council  should  be  revoked,  and  adding  that  he  should 
consider  the  goods  at  his  risk  from  tbe  tinie  tiaej  should 
he  shipped  ;  also  an  invoice  of  these  goods  sent. by  A* 
and  J.  Aucliincloss  to  Wm.  French,  together  witid  a 
letter  from  them,  datt^d  the  20th  of  Septembcir,  1812, 
advising  him  of  the  capture  of  the  Frances  with  the 
goods  slilpptd  on  his  account,  and  recommending  it  to 
him  to  take  the  necessary  steps  to  vindicate  his  right  to 
the  propiTty*  Tliis  letter  made  its  appearance  in  the 
C  )urC  below,  with  the  outer  leaf,  on  which  the  post^ 
mark  would  have  been  placed,  had  there  bpeo  any,  tora 
oil.  To  do  away  tlie  suspicion  which  this  drcumstaikce 
might  well  excite,  the  a^davit  of  Darius  Hodson  wa» 
produced,  in  which  he  spates  that  he  forwarded  this  let- 
ter to  the  Claimant,  at  Providence,  haying  first  toi*n  off* 
the  outer  leaf  with  a  view  to  lessen  the  rate  of  postage. 

Tde  affidavit  of  the  Claimant  is  added,  which  is  fully 
to  the  purpose  of  sipporting  tils  interest 4n these goodSf 
so  far  as  l>is  order  to  A#  and  J*  Auchincloss  can  vest 
such  an  inte4>t)sst  in  h'mu    But  passing  o%'er  those  o\is^« 
vadons  which  mi.j^ht  fairly  be  made  upon  the  mutilated 
state  of  the  letter  from  A.  and  Jf*  Auchincloss  to  tbe 
Claimant,  and  the  suspicious  manner  ia  which  that  cir- 
cumstance is  attempted  to  be  explained,  it  may  be  ob- 
served that  the  claim  of  Wm.  French  is  in  no  respect 
stronger  than  if  it  had  b«en  made  by  A.  and  J.  Auchin- 
closs.   Admit  that  he  wrote  to  A.  and  J*  Auchincloss 
the  letter  of  the  !^Oth  of  February^  1S12,  and  received 
from  them  that  of  the  20th  of  September,  the  inquiry 
still  remains  to  be^uiswered,  where  is  the  order  for  tb» 


^ 
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shipment  from  A.  and  J.  Auchincloss  as  the  agent  of      thb  • . 
the  Claimant?  fba>ce8, 

(French's 
The  truth  iS)  that  in  whatever  light  this  question  is   cxaim,) 
viewed;  these  goods  were  at  the  risk  of  the  shippers    bot£B» 
until  they  should  be  received  by  the  consignee ;  and,  mastejk. 
conseqnentlj;  were^  by  the  capture,  made  good  pri^e, 
9S  property  belonging  to  the  enemy. 


wi 


THE  FRANCES,  I^ter,  master* 

CQilkspie^B  clainuj 

^maBstamoBBsasssssBmrn 


0 


THISr  also,  was  an  appeal  from  the  sentence  of  tiub  eomiiMr. 
the  Rhode  Island  Circuit  Court  condemning  certain  ^^  domicU  of 
gopds  captured  on  board  the  JFrance^  by  the  Yankee  u,etim!l'rftte 

privMeer.^  capture  of  hi)i 

goods,  dcter- 
mi  ■  ».         1    >        ^  ..       ^...  mfnes the  cha- 

These  goods  were  shipped  by  Colin  Gillespie,  thencterofthoie 
Claimant,   who  had  been   naturalized  in  the  United  g^^J^^*^ 
States,  and  consigned  to  Archibald  Bryce  and  Alexan-  ^'^^ 
der  Muirbead,  for  sale  and  remittance  to  the  shipper 
at  CUasgow. 

-    '  •.  ^  ■  ' 

To  ascertain  the  national  character  of  the  Claimant, 
further  proof  was  ordered  by  the  Court  below,  calling 
upon  him  to  show  how  long,  after  his  naturalization,  he 
resided  in  the  United  States,  before  he  went  to  Crreat 
Britain ;  how  long  he  had  since  resided  in  the  United 
States,  at  any  time  or  times ;  how  long  in  Great  Britain ; 
what  was  the  nature  of  his  business  In  the  latter  country  | 
and  in  whom  the  property  vested  at  tbetime  it  was  shipped* 

Upon  the  production  of  this  further  proof,  it  appeared 
Aat  the  property  was  vested  in  the  Claimant  at  the  time 
of  ita  being  shipped ;  that  he  was  a  native  pf  Great  Bri- 
tain ;  that  he  emigrated  to  the  United  States  in  1793  ; 
waa  naturalized  in  1798 ;  having,  in  the  interim,  re- 
turned to .  his  native  country  on  mercantile  business  in 
17M  and  1796,  and  re-visited  the  United  States  in  1795 
and  1797 ;  that  be  again  returned  to  his  native  country 
in  1799^  was  .there  marn^  and  re^visited  the  United 
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«ri9      Slates  with  his  wife»  in  the  sasieyeari  ik^iht  ccmtioii- 
niAif CES,  ed  to  reside  iii  New  Torl^  untU  June,  ISO^y  wb«n  lie 
(gilles-   once  more  returned  to  Great  Britain,  and  resided  there 
pie's      iintil  November,  ISOb,  when  he  came,  to  the  United 
cxaimO   States,  (Mrs.  Gillespie  having  died  in  Sci^Jand)  form^ 
noTERy    a  partnership  with  John  Graham,  of  New  Tork«  and  Tft- 
MASTER.  turned  to  Glasgow  in  the  same  year*  wbeipe  he  carried 
^  r-^-- -N*.  on  the  business  of  the  partnership  under  the  ^^m  of 
Colin  Gillespie  &  Co.;  that  he  remained  there  until 
the  partnership  was  dissoLyed,  and  wtil  the  ^  of  Jnlyf 
1813 ;  on  which  day  he  left  the  enemy's-  coimtry,  and 
arrived  in  the  United  Sates  with  his .  family,  in  Octo- 
ber, 1815 ;  that  he  kept  house  at  Glasgow,  and  bnilt  a 
ware-house  there,  which  he  still  owns,  and  kept  his 
counting-house  therein.    He  formed  a  determinatton  to 
return  to  the  United  States,  as  he  deposes,  on  being 
informed  of  the  declaration  of  war  by  ti»  United  States 
against  Great  Britain,  which  took  place  on  the  18th  of 
June,  1812,  and-  was  known  in  England  riiotd;  the  2Mii 
of  July  following,  hut  was  prevented,  by  his  ei^pagf-* 
ments  and  commercial  c<mcem8|  from  carrying  that 
intention  into  effect  until  the  period  above  mei^oned^ 
SitiUieavipg  some  of  his  affiurs  nnarmnged. 

Upoii  this  evid^ice»  the  fopofertj  was  condfisami  in 
the  Cirpuit  Court ;  ai|d  an  appeal  was  takeny  by  the 
Claimant,  to  this  Court,  where  the  cause  eras  argued 
hy  Jones,  Hakpee,  and  DEXTEn^  for  the  Claimant ; 
jfind  FiNKifEY  for  the  captors, 

JoNl&^,  fir  tiieC^mamt* 

» 

The  goods  in  question  were  purchased  «url/  in  July, 
181^.  they  were  shipped  on  the  14th  of  thai  mnntti,  it 
which  time  tlie  declaration  of  war  was  oot  known  in 
Pngland.  It  does  not  appeaj?  that  the  Claimant  shipped 
any  other  good^  than  those  in  question.  In  less  than 
a  year  after  he  had  received  information  of  the  war,  he 
returned  to  the  United  States  with  iuis  fiamily,  tbweBj 
giving  unequivocal  evidence  of  the  f no  animo  o£  bis  rail- 
Uence  in  Great  Britain.  In  soph  a  caset  ev€»n  the  pro* 
perty  of  a  neutral  woiM  be  piK^ected,*  ajMim*  oi^ 
th^  property  of  one  of  our  own  GitiiMKS  Iq  recetve  i^r^^ 
tectfon^  Causes  of  this  kind  are  analogoos  to  cases  of 
confiscation.    If  there  be  i|ny  particular  paHod  at  which 


we  €im  consider  ^tfhis  propertf  as  amiiBttag  a  kostite      thb 
character,  it  tOiust  be  that,  at  which  it  would  hav<e  been  FRANcsfli^ 
confiscable  by  the  eBcmy,  aapposing  the  party  to  con-  (goxes- 
tiaue  j^n  j^mencm dtiz^n*    Had  that  period  arrived?     pik^s 
Were  the  circumstaiices  such  as  would  have  justified   ct4iMt) 
Great  Britain  ia  con&scatuig  this  property  2  If  not,    boyes, 
surely  the  United  St^ites  ought  not  to  condemn  it     Vat- 
tel,  Iff.  S,  see.  63. 

This  case  may  be  considered  in  anc^her  point  of  vlew^ 
viz  :  whether  the  case  of  a  naturalized  citizen  return- 
ing to  his  native  country,  and  carrying  on  trade,  as  in 
tiie  pi-eserJ;  case,  is  distinguishable  in  its  consequences^ 
in  tlie  event  id  war,  from  that  of  a  native  citizen  going 
to  a  jEbreign  country  inid  engaging  in  ^ade.  We  con- 
tend that  it  is  not  One  authority,  and  one  only,  seems 
to  favor  tbe  d^nction ;  and  that  is  the  case  of  La  Vxr* 
gimOf  B  Uob.  99.  But  in  th^t  case^  it  does  not  appear 
that  the  American  cbaract^  of  Mr.  I^ifiUrre  was  ac* 
qnired  by  naturalization.  It  might  and  very  probably 
did  depend  on  domM  alone.  We  contend  that  a  person 
naturalized  in  this  country,  is  as  mqph  a  citizen  of  tbd 
United  States,  to  aH  the  ifatents  and  purposes  of  the 
present  case,  as  a  native.  The  naturalization  law  of 
the  United  States  requires  of  the  applicant  for  the  pri- 
vileges of  naturalization,  linqualified  abjuration  of  alle- 
^ance  to  his  former  sovereign.  The  law  of  England 
on  the  object  goes  to  an  equal  extent.  Naturalizeit 
and  native  subjects  are  looked  upon  as  the  same,  to  all 
I^bX  purposes.    ^  CranQh,  ^24?    pawson^s  Lessee  v^ 

Adeni%en  may  be  made  such  for  life  or  in  tail ;  <^  but 
otte  cannot  be  neturaUaed  either  with  limitation,  for 
life  or  in  taiU  or  upon  condition  ,*  for  tfa^t  is  against  the 
absoluteness  parity  and  indebility  of  natund  allegi- 
ance/'   Co.  UU 129,  (a.)    2  BmaU  576. 

• 
If,  according  to  the  doctrine  of  perpetual  allegiance, 

an  the  return  of  a  naturalized  citizen  to  his  native 
ccNintry,  his  former  duties  return,  and  his  duties  to  his 
adopted  country  stiH  continue,  under  what  contradicto- 
ry obligations  would  he  be  placed.  This  was  hri  Holers 
doctrine,  but  it  i9  now  done  away.   jpasUi^s  Crown  Law^ 
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TiiE         It  baB  been  decided  in  England^  in  tiie  case  ofMarryctt 

IftANGESf  1^.  WiUoUf  1  Bos*  and  PuL  4r30,  that  a  natural  born  sub- 

(oiLLBS-  ject  of  that  country  admitted  a  citizen  of  the  United 

pie's     States  of  America^  either  before  or  affcer  the  declaration 

CLAIM^  of  Amerieitn  independence,  may  be  considered  as  a  sub- 

BOTEE,   ject  of  the  United  States,  so  as  to  entitle  him  to  trade 

MA8TBB.  til  tike  East  Indies  under  the  13th  article  of  the  tteuty  of 

■  ■  i9tb  November,  i79^J* 


Habpeb,  same  side, 

Asked  whether  the  Court,  in  the  case  of  the  Eapidf 
had  decided  the  question  as  to  the  difference  between 
tlie  Britisi  acts  concerning  letters  of  marque,  priz^ 
and  prize  go  mIs,  which  authorize  the  capture  of  the 
property  of  ittMlntarUs  in  hostile  countries  (and  on 
which  the  British  admiralty  decisions  are  founded,)  and 
the  act  of  congress  declaring  war,  which  only  gives  a 
right  to  capture  the  property  of  British  svkjtcts^ 

Johnson,  J.  said  the  Court  had  fully  considered  tiiat 
point  and  decidedat  in  the  case  of  the  Be^id* 

.  FiKBirET,  far  tiie  captors. 

We  contend  that  the  property  even  of  a  noteve  Ame- 
rican citizen  domiciled  in  an  enemy  country  at  the  tune 
of  the  capture  of  such  property,  is  liable  to  condemnation 
as  prize  of  war ;  and,  a  fortioti  the  property  of  a  nati^ 
rali%ed  American  citizen,  a  native  of  the  enemy  coun- 
try, under  like  circumstances ;  which  is  the  case^  before 
the  Court,  and  which  will  be  first  considered. 

It  has  been  contended  on  the  other  side,  that  a  per- 
son naturalized  in  the  United  States  is  as  much  a  citi- 
zen  of  this  country  as  a  native,  and  that  ho  continues  to 
be  so,  tliough  he  return  to  his  native  country  and  there 
engage  in  trade.  It  has  been  argued  that,  in  order  ta 
become  an  American  citizen,  he  must  abjure  his  aiie- 
giance  to  his  former  government,  that,  consequently, 
though  he  should  return  to  his  native  country,  be  can 
no  longer  be  considered  as  under  the  protection  of  that 
government:  that  his  new  allegiance  to  the  United 
States  continues,  and  that  our  government  is  bounrf  to 
protect  him :  that  he  icf  therefore  to  be  considered  in  the 
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isameJiglit  as  >  native  citizen,  and  that  his  ^operty  is      tbA 
equally  to  be  pi*otected  in  case  of  .war*  *  tkances^^ 

(GILIiES- 

That  a  person  so. abjuring  bis  native  allegiance  can-     pie's 
not  claim  protection  from  his  former  government;  while   ci^aim,) 
he  continues  in  the  country  of  his  adoption,  is  admitted ;    botbh^ 
but  we,  contend  that  if  he  voluntarily  returns  within  the  masteb. 
sphere  of  his  original  allegtance,^  he  is  as  much  a  sub*  —    ■    '  i 
ject  of  his  former  government  as  If  be  bad  neVer  emi^ 
graled ;  that  the  reciprocal  duties  of  allegiance  and 
protection,  on  the  respective  parts  of  the  subject  and 
the  sovereign,  are  revived :  he  is  no  longer  a  citizen 
of  the  United  States*    The  two  allegiances  are  inc6ni* 
patible^  we  admit;  the  naturalization  law  of  the  United 
States  clearly  goes  upon  this  idea-;  but  in  case  of  the 
party's  return  to  bis  native  country,  it  is  the  old  alle- 
giance which  must  prevail,  and  not  the  new,  as  is  con- 
tended by.the  Claimant.    By  his  return,  he  has,  in  fact, 
consented  to  resume  his  former  sdlegiance :  for  he  must 
be  presumed  to  have  known  the  laws  of  his  country,  and      • 
that  those  laws  would  impose  upon  him  his  dd  duties  id 
case  of  his  return.    He  is  now,  as  sir  FFi  Scott  would  - 
call  him,  a  redintegrated  subject  of  his  native  country^ 
and 4|}  liable  to  all  his  former  obligations.    He  is  now' 
bound  actively  to  support  the  government  to  ^hicb  he 
has  returned,    lu  ease  of  war,  he  may  be  compelled  to 
take  up  arms  against  the  country  he  has  adopted  ;  to 
pay  taxea  for  the  support  of  the  war,  &c.  and  this,  not 
by  arbitrary  power,  but  of  rights    These  obligations, 
it  will  be  recollected,  we  contend  are  the  eSkci  of  a 
vohwiary  return^     We  do  not  mean  to  say  th<at  if  a  na- 
turalized  citizen  should  enter  the  army  of  t^ie  United     ' 
States  and  be  c^tured  by  the  nation  to  which  he  former- 
ly belonged,  during  ^  war  between  tiie  two  countries, 
he  would,  on  being  carried  to  his  native  country  as  a 
prisoner,  inqar  those  obligations.    Bnt  in  the  case  now 
before  the  Court,  the  return  of  Gillespie,  the^Ciaimant, 
to  £ngland,  was  entirely  voluntary.    Without  "regard, 
therefore,  to  the  question  of  domicil,  Gillespie  was,  ac- ' 
cording  to  the  doctrine  for  which  we  have  been  contend- 
ingf  politically  an  enemy  of  the  United  States,  at  the 
time  of  the  capture  of  the  Frances^    If  he  was  not  an 
enemy,  I  should  be  glad  to  know  who  can  be  consider- 
ed as  such.    If  he  is  not  hostis,  ^  who  has  every  hostile 
duty  upon  him^  I  sga  at  a  loss  to  know  who  is* 


8M  svntBHfc  comrri]^  & 

«»         If  the  war  had  baen  anddair  bmnril^  nig|iir  pfcadrfxi 

VHAircM^  behalf  6t'  the  Claimant    Bat  ia  thi^  caae,  there  wa»  na 

(o  iJLBi*-  surprize.    War  bad  been  threatening  for  along  time 

i'M'r    pi«?io«i  to  its  actual  dedamiioB.     Nt^  indalB^ee^ 

oi  ▲m^)  therefuvef  an  tbaa  ground^  catt  be  dauned. 


MAtras.      The  conneel  for  the  Claimant  baa  cited  U>fd  €0ke  ia 

■    ■  imppoit  of  his  doctrine  of  naturalixalida^'  but  doesr  no( 

seem  to  have  considered  that^  according  to  tha^  author, 

a  British  subject  can  neror  becoaw  a  citiaem  of  any 

other  country* 

Thecaseof^Varryoti?.  IfUMihasalsobeendted^  Hiat 
case  is  perha|)S  entitled  to  some  consideratien ;  but 
even  there^  the  Court  had,  at  firat»  decided  agahnst  Col- 
let* and  it  was  cmly  upon  the  request  of  the  American 
minister  (Mr.  King)  that  they  consented  to  re-consider 
the  casoy  when  they  finally  decida^in  bis  favor. 

*  2*  If  Grilleapie  was  politically  an  eneasy,  at  the  time 
of  the  capture,  the  doctrine  of  comnwtrrial  dmnicii  is 
wholly  immaterial  in  the  present  case.  Bot  as  the  Court 
may  not  view  the  subject  in  the  same  light  as  we  do, 
a  few  remarks  on  the  latter  point  may  not  be  unna^es^ 
sary. 

We  lay  it  down  then,  as  an  indispated  pasitiont  that 
the  character  of  captured  goods  is  decided  by  the  com- 
mercial domicH  of  the  owner  at  the  time  of  capture. 
And  we  contend  that  Gillespie  bad  a  commercial  domi- 
cil  in  Great  Britain,  at  the  time  of  the  c^ptm^  of  the 
goods  in  question.  It  does  not  appear  that  be  bmi,  ia 
any  manner,  put  himself  in  motion — tatft'aere,  to  re- 
turn before^  the  capture.  Ail  the  evidence  sbowii^  Ms 
intention  to  return,  arose  after  that  event.  A  bostUe 
character,  therefore,  attached  to  the  property,  if  not  to 
the  owner. 

* 

This  is  not  a  case  of  withdrawing  funds :  it'is  a  case 
«f  trade  originating  before  the  war,  and  conytinned  after 
the  w:ar.  Besides,  the  rule  of  withdrawal  applies  only 
to  cases  where  the  domicil  of  tho  party  is  net  ik  the 
enemy  country,  though  his  trade  is  carried  onf  and  bis 
property  situated  there.  See  Coopman^s  case,  cited  is 
tlie  Vy^lmHti,  1  fiek  It,  Ak.    B$otm*(M^  oitel  in  tte 
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Bb6p,  i  A^ft;  170s  Wii    T^  JmifiV^m  deUe  Otaeie,  4t  Rob.      thai 

II;  has  been  i^aid»  that  at  the  t|me  p{  the  shipment  of     ^ie's 
tlie^oods  in  qilestioni  the  ^fiV  was  not  known  iU  £n-   cxaim,) 
gland,  and  t^at  it  would  be  a  case  of  great  hardship^    Boyeb^' 
iinder  such  circumstances,  to  subject  this  property  t<^  icastbii.' 
fcondefflnatioh.    But  want  of  notice,  in  cases  liM  this, - 
is  an  excuse  not  known  to  the  taw  of  natiiins*    Si^9 
WhitehiU^s  case  (referred  to  in  the  case  of  the  Hoop,  i 
JZo&.  irQ,  201)-*-Whltebill  was  a  British  subject— ba^ 
been  at  St.  Ei)^tiu8  qvlj  tteo  days  and  hijid  no  kfiow* 
ledge  of  the  war^— yet  bis  property  was  condemned. 

As  to  the  fact,  that  public  treaties  frequently  allo^r 
b  particular  time  for  the  respective  subjects  of  both  paW 
ties  to  withdraw  in  case  of  war,  it  may  be  observed^ 
Ihat  thib  is  obly  provi#iig  agaifest  the  exert  ise  of  a  rtghl 
whidh  the  contracting  parties  would  otherwise  have  ba4« 
B«t  these  mutual  concessions  do  not  alter  the  nature  or 
effdct  of  the  domicili 

At  all  events,  Gttespie  oagbt  to  have  put  himself  in 
Motion  to|^etui*n  to  the  United  States^  immediately  upoii 
kiKiwledge  of  the  war.  This  be  does  not  appear  to  havQ 
done  :  itnd,  accibording  ta  sir  W.  Scott  nothing  but  the 
aettiHl  fierce  of  the  government  is  a  sufficient  excuse  for 
the  Begleet    But  no  such  excuse  has  b^eA  offered. 

Ob  eitWr  of  the  gn5ufids/  thercforei  whteb  have  been 
taken  in  this  argmnent,  we  conceive  that  the  property  ia 
6otitrfiversy  must  be  condemtied. 

'     it  18  the  nature  of  the  trader  npt  the  place  of  i^esidencci. 
5vhich  determines  tlie  hostile  oji;*  n^tral  character  of  tlid 

trader* 

«. 

We  must  sjfiU  insist,  thitt  a  naturalized  citizen  of  the 
tJ'nitcld  States  iS;  a  citi^sen  to  ^^vj  intent,  the  right  to 
be  preei^eiit  <^  the  UnHed  Stfites  only  exceptt^d,  which 

exceptioi^  l^ut  pr<>yes  the  general  rule* 

# 

It  19  s^4>  on  tN  p9li  1^  tbe  captors^  that  a  «fitu- 
VOL.  VIII.  « 
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¥RK      ralized  Ammran  citizen  ceases  to  be  sncby  wteo  ht 

rukVCKif  rct»«rn8  to  his  native  country.    Suppose,  then,  while 

(oiLL£9«  ahst'nt  in  his  native  country,  a  descent  should  be  cast 

1*1  u*s      upon  him  in  this — woukl  he  be  considered  by  our  Courts 

cx\iM,)   as  an  alien*  so  as  to  deprive  him  of  the  estate  so  cast 

BOYSR*    upon  him  ?  Again,  supp«>8e,  in  case  of  war  between  the 

iiA8T£S«  two  countries,  be  should  enlist  himself  under  the  ban- 

■    ■         ners  of  our  enem)",  and  be  bund  in  arms  a|;ainst  us, 

should  we  not  consider  him  as  a  traitor,  and  treat  him 

acconlingly  ?  If  he  chose#.to  take  such  double  responsi* 

bilitit*B  up>'n  himself,  it  is  his   bushififis  to  reconcile 

tlicm :  we  can  only  consider  him  as  an  American  citizen* 

We  might  admit,  perhaps,  that  by  a  return  to  bis  na- 
tive country  in  time  of  war,  he  must  be  considered  as 
having  abandoned  his  rights  as  a  citizen  .of  tlie  United 
States^  in  'relation  to  trade :  still,  liowever,  he  could 
not  thrdw  off  his  duties.  But  Cilh*spie  returned  in 
time  of  pciice.  He  tben'fore  did  not  assume  new  duties 
incompatible  with  those  he  owed  in  this  country.  He 
asjitimcd  only  that  temporary  altegiance  to  the  govern- 
mt-nt  of  Great  Britain,  which  every  other  stranger  in 
that  country  owed.  Upon  the  breaking  ont  of  the  war, 
perlutps  new  duties  might  arise  inconsistent  with  hia 
duties  as  an  Ameri'-an  citizen.  Tet,  in  that  case,  a  rea- 
sonable time  ougf it  to  be  allowed  bim  to  remove ;  and 
if  he  made  every  i^asonaUe  exertitm  to  return  to  the 
Unit'd  States,  and  especially  if  be  did  aetualiy  return 
in  less  th;in  a  year  after  being  informed  of  the  exii^ence 
of  the  war,  which  is  the  fact^  he  must  be  considered  as 
having  n:taincd  las  American  character. 

The  domiril  of  the  owner  at  tiie  tiwe  of  capture,  is 
not  tho  criterion  wherchy  to  determine  tlie character  of 
the  property  captured,  in  all  cases.  If  it  be  so  getural' 
ly.  t'lis  case  ougit  to  be  an  exception.  Gillespie  was 
lawfully  in  England  at  the  breaking  out  of  tlie  war: 
he  cannot  be  presiimed  to  have  known  that  war  would 
take  place ;  it  is  impossible  that  he  should  have  known 
it;  such  a  presumption  is  unreasonable.  WJiitehUPs 
case  has  been  cited  on  the  otter  side;  but  the  counsel 
for  the  captoi*s  is  mistaken  as  to  the  facts  of  tlittt  case* 
WMtehill  kne^v  i)f  the  war,  and  tlmt  St  Eustatius  was 
ho8ti!e,  at  the  time  he  went  therft ;  which  essenttsUy 
distingaislies  it  from  (lie  case  now  before  the  Court 


» . 
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PijTKNE  Y,  referred  to  the  hisftory  of  the  times,  to  show      thb 
that  Whitehill  had  no  knowledge  of  the  war  when  he  friicces^ 
went  to  St.  Eastatius.  '  (of  lleb* 

pie's 

Haupbr*  If  Whitehill  did  not  know  that  war  had  claim,) 
actually  been  declared,  he  knew  that  measures  had  been  BOYBBt 
taken  which  may  be  considered  as  equivalent  to  a  de-  MAsxEa. 
claration.  The  capture  took  place  in  February.  He 
knew  that  letters  of  mat^ue  had  been  issued  in  Decem- 
ber preceding,  and  that  a  Imig  irritation  had  existed 
between  the  two  governments.  He  knew,  ats6,  that 
the  trade  in  which  iie  was  engaged^  was  a  trade  frowned 
upon  by  liis  own  government.  In  the  present  case,  the 
circumstances  were  entirely  diflfei^nt    d  Bab,  tw,  WT. 

Saturday^  March  ±2ih»    •S^nf....LivurGSTON,  J. 

Mabshall^  Ch.  J,  delivered  the  opinion  of  the  Court 
as  follows : 

Colin  Gilleerpie»  a  naturalist  American  citizen  j^ 
siding^  in  Glasgow,  claimed  sundry  goods,  shijiped  on 
bifirown  aoCoiint,  as  his  property,  'rhis  claim  depends 
entirely  on  his  national  character*  and  is  decided  in  the 
case  of  the  Veims. 

The  sentence  of  the  Circuit  Court,  condemning  the 
property  of  the  Claimant,  is  affirmed. 


^i-f 
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-  »  .         • 

y     Msent...  MabSHAU,  Cfi.  J.  Mareh  14^ 


ass 


THIS  case,  as  stated  by  Todd,  J.  m  delivering  the  if  a  i»erton^ 
opinion  of  the  Court  was  as  follows :  ^^"^^  ^ 

▼eyitpon  a  mi* 

This  suit  was  instituted  on  the  chancyy  side  of  the  "^*^lfS^^ 
Cifcuit  Court  of  the  United  States  for  the  Kentucky  dls-  3wf^mon?^ 
tiict^  by  the  Comjilainants^  n^w  Appeliaints  as  the  heirs  ^'^^^^  otTv:*, 


579 


fiUPREMfi  COtJKT  M.  ft. 


IT  OWLBB   and  legd  |iept*es^tatlve8  of  Mary  Yewtes  fotnieriy  Miirjr 
&  OTHsat  Kraser. 

cmAio  The  bill  alleges  that  in  the  year  1774  a  survey  was 
&iiTHR«8.  made  for  Mar>'  Fraser  as  heir  at  law,  and  only  diu^- 
•  -  ter  of  George  Fraser^  dec'd.  by  virtue  of  the  governor 
ginia  kr  sooO  watTtai  and  agreeable  to  the  roy^U  procJainatioii  afi76B, 
^^^^'^^J^  for  «000  acres  of  land  in  Fim  astle  c  »onty,  on  Ef khorn 
▼aiuRbi/consi-  creekf  the  waters  of  Ohio  river.  That  acrording  to 
deniiion,  iiu  ^gg^j  ^^^  customafy  allowance,  «&de  it;  ihiSf  as  w4\  as 
»u^\:^.L\M'  other  military  surveys  at  that  tune*'  a  considerable  quan- 
lign  the  plat  fiy  of  land  over  and  abovi»  2000  acres,  is  contained 
rluTpii^  tithih  tlie  actual  boundaries.  Tl^at  in  the  year  1778 
«er,  whereup^  whH^  tkesaid  Mary  was  a  minor,  Michael  Robinson,  as 

wli^nt^Uic K»**rdia^  *>f  the  said  Mary,  and  who  had  intermarried 

UndiDhisowo  with  her  mother,  made  a  CN>nti*act  withti>e  Defrndants 

name ;  and  if,  L,  wis,  Josf  ph  and  Benjamin  Craig's,  for  the  sale  <rf  the 

3r^"i*aJI^r  Said  2D00  acres  of  land  surveyed-  as  aforesaid  for  the 

ihattkegi-aDt  said  Mary  at  the  price  of  30s.  per  acre,  amounting  to 

•ftnw^Vhe  rei-  ^OOOi.  which  was  paid  iu  the  depreciated  paper  currency 

dor  cannot  i*  of  Virginia  and  was  of  little  or  no  value.    That  the  sadd 

nSm7Jr^  Mary  was  induced  to  affix  her  signature  to  an  assign- 

■arpiua,  «•     ttient  of  the  said  plat  and  certificate  ^  survey,'  whicli 

vimi  Uift  yen.  ^5^  post-dated  so  as  to  bear  the  af^iearance  of  its  being 

,  .  executed  when  she  was  of  full  age^  in  Consei|oeBCe  of 

whicu  Lewis  Craig  obtained  a  patent  for  the  said  land  in 

tiis  own  name  ahd  has  since  conveyed  a  part  thereof  to 

'  the  said  Joseph  and  Benjamin,  and  under  whoni  tlie 

other  Defendants  derive  their  titles.    The  prayer  of  the 

bill  is  to  vacate  the  contract  ahd  to  deeree  a  re-convey- 

iance  of  the  land,  and  fdr  general  relief. 

Tlie  answers  of  the  Detehdants*  Lewis  airi  Joseph 
Craig's,  admit  the  making  of  the  survey,  and  that  itcou- 
tains  a  considerable  quantity  t)f  land  within  the  bounda- 
ries inore  than  2000  acres. 

•        •         'i         ■     '  ■     ^ 

They  admit  tiie  contract  with  Michael  Robinsoti  for 
*  the  purchase  of  the  said  diirvey ;  bat'  posltivdy  deny 

that  it  was  tnade  in  the  year  1778,  and  aver  that  it  was 
inade  in  1779.  They  deny  that  the'  contract  was  for 
ilOOfe  aci*es  of^ijland  at  SO^.  per  acre,  but  ^as  for  the 
ivh^lB  ^nwy  at  the  price  or  SOOM.    l^bey  alio  jiofftii'e- 

iy  deny  tiiat  tiia  aasigftmeM  on  tbp  {flat  an4  icsrtiicat»  of 
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««r iref  was  pf«9tf4lated  or  that  any  fraud*  or  tnisrepresen-   yowiiS^ 
tation  was  practiced  or  used  relative  to  the  transaction  &  uf  itBM 

The  answeris  of  tiVR  other  Defendant  are  deemed  im*     c&4r« 
material  to  the  iat^estigation  of  the  quefirtioQs  arising  in  &0'rai9itt. 

this  case. 

The  caose  Tt^as  heard  in  the  €ireult  Coart  upon  the 
billy  an<)wers9  depositions  and  otrier  proofs.  The  Court 
decreed  the  bill  to  be  dismissed  with  costs ;  from  which 
decree  an  appeal  was  taken  to  this  Court. 

TATiA^VLtfir  the  Jtppdiimts. 

On  exait^ination  of  the  evidence  exhibitedf  we  ar«  jmIib- 
fied,  tiiat  the  allegation^  that  the  assignment  wad  made  du* 
ri^  i&e  minority  of  Maiy  Frazer  is  not  sufBcieotly  sup- 
ported to  have  autlioHzed  the  Circuit  Court  to  have  de- 
creed a  re-conveyance.  Bat  we  suppose  the  Coihplian- 
ants  were  entitled  to  relief  in  some  shape  for  the  surpluft 
land  contained  within  the  survey ;  either  by  a  decree  for 
the  re««o^reyance  of  thesurplasy  by  apeeumary  compen- 
sation for  it  accordinjg  to  its  present  value  or  by  a  pecHni^ 
ary  compilation  according  to  the  price  at  Which  the 
i^nd  was*  sold,  on  which  interest  should  be  allowed. 

No  enidenee*  is  kittniduced  of  the  terms  of  the '  salS^ 
:v^h«ther  by  the  acre  or  in  gross,  except  tfce  survey,  as- 
signnieait^  power  qf  attorney  and  rec^pt  before  menlSon- 
ed,  from  these  it  plainly  i^pe^rs  that  the  parties  con- 
tracted on  a  supposition  that  the  quantity  of  la^id  sold 
n^  pirrchased  was  ^000  acr^. 

The  surplus  af  roo  acres  (n^ady*  one  third  of  the 
whole  quantity  supposed  to  be  sold)  cannot  be  consider- 
ed as  a  small  one,  such  as  might  arise  from  inac^^uracy . 
of  instruments,  fcc*  and  thereCoire  within  the  contempla* 
tien  of  the  parftes. 

The  remote  i^sidence  of  ttie  vendor,  who  had  but  late- 
ly alftained  full  age  when  she  sold,  precludes  the  idea  aX. 
tier  having  afty  information  of  the  quantity  of  land  to 
ybich  she  was  entifled,  other  than  that  ^hi6h  was  deriv- , 
<Bd  from  the  survey.  Oa  her  part,  therefore,  and  proba- 
bly M  the  fMt  of  IJto  purehaser  also^  the  opnthict  was 
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vowLBt    made  under  an  evident  mistake  respectihg  the  ftubject  of 

&  OTHSE8  sale.    Tii.^ro  is  notliing  discnTerable  in  the  contract  or 

V.        exhibits  troiii  which  it  can  be  collected  that  the  sale  was 

CB41G     made  without  reap  imibility  for  the  qaantitj,  the  wordSf 

&OTusRft«aioreor/e5d,  altiiost  universally  used  to  designate  such 

>  au  inteuty  are  no  where  to  be  found* 

The  case  presented  is  thai  of  a  contract  made  under 
the  influence  of  mistake,  in  both  partiesif  as  to  a  material 
and  tmpdrtent  part*  without  fraud  or  coacealmeat  on 
eitlier  side. 

It  is  supposed  that  no  difference  exists  between  coa- 
tracts  for  tlie  site  of  lanfls«  and  those  of  any  other  des^ 
criptloB.  The  same  principles  apply  to  all*  This  doc* 
trine  is  recognized  in  the  opinion  expressed  by  the* 
Court  of  appeals  in  KentuclLy,  in  the  case  of  Foivug 
against  Craig.  In  delivering  that  opinion  the  Court 
expressed  itself  as  follows:  «The  question  in  this 
case  is  whether  Craig  who  bad  sold  to  Toui^  a  tract 
of  land  containing  in  its  boundaries  a  surplns^  has 
a  right  to  recover  such  surplus,  or  incase  it  cannot  be 
hadf  a  compensation  therefor  in  money.  There  is  no 
novelty  or  pecidiarity  in  the  principles  upon  which 
questi^ms  of  this  sort-  depend.  In  contracts  of  this 
kind  the  same  good  faith  is  required,  and  the  same 
'  ri^pnnsibility  attaches  to  its  violation,  which  law  and 
reason  preserves  in  every  description  of  oontracts*  If^ 
throiijs:h  fraud  or  gross  and  palpabliet  mi^ake,  more  or 
less  land  should  be  conveyed  than  was  in  the  oontem* 
plation  of  the  aeller  to-]>ait  with,  or  the  purchaser  to  re- 
ceive, the  injured  party  would  be  entitled  to  relief  in 
like  manner  s^  he  would  Ue  for  ^n  injury  product  by 
a  similar  cause  in  a  contract  of  any  mother  apeGiea/"^ 


»» 


The  same  opinion  also  establishts  the  principle  that  in 
8ah»8  in  gross  as  well  as  in  sales  fay  the  acre,  if  the  pw^ 
ties  have  contracted  under  manifest  error «s  to  quantity, 
.the  party  injured  is  entitled  to  relief,  unless  indred,  the 
surplus  or  doiicit  was  small,  not  inore  than  usual  in  anch 
cases,  and  of  course  supposed  to  be  within  the  contem- 
plation of  tlie  parties.  In  that  case  it  is  tr^ie  the  Court 
refused  to  decree  compensation  for  the  surplus  land  sold, 
because  it  appeared  plainly  to  have  been  the  indention  of 
the  parties  to  risk  the  gain  Qr  loies^  and  becai»e  the  ^or^ 
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^lua  was  not  mof^  than  usual  in  such  sales.'*^'    In  the  rovrves 
case  of  Young  v.  Craig^  the  Court  appears  to  have  &  othbbs 
adopted  the  principle  laid  down  by  Pothter  in  his  trea-        t. 
tise  on  obligations^  eft.  1^  art.  3^  s.  ±,  tUle  Error,  and  also     chaio 
by  the  writers  on  natural  law,  ^^that  an  error  ^hout:  a  ftoTHSHS. 
thing,  or  about  its  quality,  uponproq[ieetof  which  a  man  ««-i.— — «- 

*  The  opinion  of  the  Cpurt  of  appeals  in  Kentudky  in  the  ease  of  Yovao  t. 
Qraig,  was  as  follows : 

The  question  in  this  case  is  whether  Craig  ^vhohacl  sold  to  Yoang  a  tract 
,  ot  land  containing  in  its  bonndaHes  a  surplus,  has  a  right  to  reoriver  such  tor- 
plug^  or  in  case  it  cannot  be  had,  a  compensation  therefor  in  money. 

There  is  no  novelW  or  peeuliaritt  in  the  principles  upon  whidi  qnestkms  of 
this  sort  depend,    ui  contracts  ot  this  kind  the  saine  good  faith  is  required. 
And  the  same  respoosibiUtj  altaches  to  its  viohuion,  which  law  and  reason 
,  prescribe  in  everj  deicription  of  contract 

K  through  fraud,  or  sross  and  palpable  mistake,  more  or  less  land  shoaM  be 
conveyed  than  was  in  the  contemplation  of  the  seller  to  part  with  oi  the  pur- 
chaser to  receive,  the  injured  party  would  be  entitled  to  relief  in  like  manner 
as  he  would  be  for  an  injur}*  produced  by  a  similar  cause  in  a  contract  of  any 
other  species. 

In  this  tease  hdwever  there  is  no  evidence  of  ftatid ;  and  the  only  groamf*  ^ 

from  which  an  inference  can  be  dednced  that  there  was  luch  a  mtstuke  as 
^ould  justify  the  interference  of  the  Court  for  the  purpose  of  correction,  is  the 
surplus  contained  in  the  boundaries  described  by  the  deed.  Whether  this 
ground  bosuffieient  to  justify  such  an  inlerence  depends  upon  the  nature  and 
terms  of  the  contract. 

Contracts  for  the  sale  of  land  may  be  considered  of  two  descriptions.  1st. 
Where  the  sale  is  of  a  specHIc  quantity,  which  is  nsuHtly  denominated  a  sate 
by  tiie  acre,  and  Sdly,  where  the  sale  is  of  a  specific  tract  bv  name  or/les- 
oriptioii,  each  party  risldng  the  quantity ;  find  tha.lattcr,  t'ur  sake  ofbrevity ,  is 
sometimes  called  a  sale  in  gross. 

ItiseviSentthatinasaleper  acre,  much  less  variation  from  (he  quanti- 
ty intended  to  be  conveyed  wotild  uWovd  evidence  of  i  mistake  wluoh  would 
justify  tlie  interposition  of  a  Court  to  eorrect^it,'  than  woulci  be  sufficient  for 
that  purpose  in  s-sale  of  the  othei^desot  iptton.  Btit  eve^  in  a  sale  per  acYe,  ns 
i'fom  th^  rougltuess  and  nft^vetflas  of  theuifKiond  fmm  the  variation  of  instru- 
meotis  and  from  the  different  results  that  will  necf^iUy  im  produced  by  diffe- 
rent surveyors  opei'atin|^  with  the  same  instfomcnts,  it  is  impracticable  to  as-  ' 
certain  the  quantity  wiu»  perfect  precision,  a  small  deficit  or  snrpUis,  however 
exactly  the  parties  rony  have  Intended  ta  be  coiyined  to  a  s]iecitio  quantity, 
would  tiot  justify  an  application  to  a  Cotlrt  of  Justitfe  foi*  i-elief  In  mauy  ca^es^  ' 
however,  of  sales  of  this  sort,  the  pirtiesdkl-nfa  intend  tobevei-y  serupnlous- 
ly  exfict  with  respect  to  the  ^^ntit;{r.  Thf  i*e  was  particularly  in  the  sjdes 
made  at  an  early  period  of  Uib  oyunti^*  greai  liberality  of  adm*'!»sni-en»cnt  ft-e- 
quently  hllowed  by  the  seMoi:  and  expected,  6y  the  purchaser.  Where  this 
was  the  case  t^  authorize  «  contlo^on  from  the  surplus  contained  in  tlie 
boundaries  of  a  trac^  that  there  w^s  a  mistake  of  quaijtitv,  the  surplus  ought 
to  be  gi  eater  than  was  usual  fti  conveyances  miHle  alxHit  tKe  same  period  and  . 
with  the  same  intention  of  allowing  Ubet^l  admeiiswement.  Dut  as  In  some 
sales  of  an  eai*ly  peviod,  and  in  perhaps  a  great  fliajority  of  those  of  a  more  re- 
cent date,  such  a  liberality  of  admeasurement  was  notintendcil  by  the  parties 
it  would  be  obviously  improper  and  unjust  to  hiy  down  any  general  rule  as  to 
the  rate  of  suriiluses  that  would  justify  an  inference  of  a  mist'tke  which  would 
deserve  a  correction.  Each  case  mn^t  depend  much  upon  its  own partirtiHr  cir- 
cumstances. Whether  sodi  an  itfi.  rence  would  be  atitliorized  in  the  present 
case  were  the  sale  in  qnettion  per  acre,  and  not  it*  grrtss,  need  not  be  determin-^  « 
ed  since  we  are  of  opinkm  it  is  of  the  latter  description.               ^ 
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TOWLBS    u  induced  to  come  to  any  agreemeat,  reBden  the  agree  • 

&  OTUEBI  ment  or  baigain  ?oid,  for  iu  sucli  case  a  ntati  is  ri"!  'mp- 

t>.        poaed  to  have  agreed  absoluU^lj'  but  u|i<inH(i})|>usalofthe 

CHilQ     piTsence  of  siirh  a  tltinj;  ur  qualilj,  un   wliirb  as  on    . 

Ilothbu.  a  nccesHsry  conditiua^  bia  consrnt  was  founded,  and 

■    ..  .——I  tfaerct'ciri^,  the  tbing  ur  quality  notappearii  g,  thenmReat 

ia  umlerstiiod  to  be  null  an'l  inefiectial."     Ptiffendorf'i 

Iffw  o/JViiture  oad  JVatwna,  b.  1,  c.  3,  &  1£> 

On  tbFse  princiides  as  apfdied  to  diia  case  the  Com- 
plainantfl  would  be  •  ntitleil  to  cumpensatjun,  or  the  con- 
tract would  be  considered  as  void,  iinle^a  it  was  in  prmif 
thattlie  surplus  was  not  unuBuallj  great,  and  was  not 
Biore  than  may  peasnnably  be  supposed  to  bave  bctii  -n 
contemplalioD  of  the  parties.  As  the  cunsideration  uf 
quantity  does  not  appear  to  have  been  the  operating  mo- 
tive which  led  to  the  contract  though  it  certainly  intu- 
.  enced  the  price,  arroiding  to  tlie  principles  established 
by  writers  nn  naliirnt  law,  it  would  appear  that  the  et^ 
ror  of  the  parties  rather  utfonicd  a  ground  for  a  decree 
of  compensatioQ  tlian  for  anHulling  the  contract 

FfDOi  an  exam  nation  of  the  documents  exhibited  it 
will  clearly  appear  tliat  the  partira  cuntracted  under  aa 
ojuniim  that  the  survey  contained  nnly  two  thoHsana 
acres,  the  survey   itself  specifies  that  quantity.    The 

ThedeedorconTeTBnccmoti  be  Isken  u  eonelasire  erUeiua  oT  the  (emrt 

ofsalemilew  it  b»l  Wn  shown  thst  tanpiBgc  ticM  cnniporting  with  [h<- tru« 
iniEiitwn  al<he  |iHrti«  hM]  been  inKiltd  <hrT>U£ta  fluid  or  BiMike,af  widcfe 
tbei-e  ii  not  Ihe  ilighiFit  iixUiauoD  in  (liii  tuM. 

The  deed  describeslhe  land  b;  ill boandalj 
"  ingbr  mrvejr  font  hundrfdaiiiltwtnly-five 
Tht;  plain  and  mnt  nbvkm*  mesnii^  of  then 
.  leu"  is  thm  ttie  parties  »eiT  to  run  the  risk 
happen  to  be  >n  e:iGes3  ni-  iJtriiieniiv  in  tbr  a 
'  lieved  it  tbe  atnte  in  whidi  such  an  cxpressi 
boib  the  learned  mnl  ihe  unleumcd  Tliis  iilr 
aionoithf  qnantitj  of  acres;  on  ihewntriry 
the  manner  io  "hich  the  ijntiiiiiy  ia  mfutioi 

the  expreaion  of  quantity  was  useil  ai  niattei     .   , ._^   

vos  the  intention  a  the  parties  not  10  be  Bon^ied  to  ft  preciK  and  t|^eci&e 
quantllf. 

We  do  not  mean  to  be  underitood  that  in  a  tateoTthii  kind  die  switaaor 
deGcit  might  not  be  sogreat  aato  aiuhoiii.aniuterei.et 'hntit  hnl  been  pro- 
Jueeil  bj  fraud  or  mislsk.  ;  but  in  thi-  c-si-  wlierc ifte estinati-d  qiUDiiiy  *■■ 
435  aerea  Mid  the  hinseM  (luantity  which  anj  subsrijueBt  survcj'  hn  mad!  it  ii 
481  the  surplus  does  not  appewao  great  as  not  to  bi- within  tbe  remoiiable 
liraitsofa  risking  bargain  ofl'iiikiFiH.  See  iaiirpport  of  this  doctrine..-.  5np 
den  3as,  6  —1  tjall.  301.  We  ai'etherefore  of  uyinion  that  Ihe  decree  of  tbe 
pirsuil  Cmrt  in  faiia- oECnug  wwuTweoMi  ud  moM  be  rerened  wkli  omM 
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^wer  of  attorney  to  JosepU  Craig  describes  the  land  as   vowjLStf 
tOOO  acres  and  the  receipt  of  Michael  Robinson  for  the  (k  othbM 
last  payment  states  it  expressly  to  be  in  full  for  2000      '  v. 
acres  of  land  the  properly  of  Mary  Frazen    There  is     graio 
not  an  expression  used  whicii  shews  an  intention  on  ^othbu^ 
either  side  to  make  a  ridkitig  bargain^  *        f  "  ■■■■" 

^o  evidence  appears  in  tlie  record  to  shew  that  mili- 
tary surveys  dp  usually  contain  surplus  lands,  and  it  is 
supposed  without  such  proof  the  Court  cannot  tak6  ju* 
dicial  notice  of  such  an  allegation. 

But  if  the  Court  should  recognize  it^  must  it  not  alsor 
be  admitted  that  the  surplus  in  this  case  (one  third)  isf 
much  more  than  is  usual.  The  influence  of  ermr  on  th^ 
contracting  parties  being  proved,  it  lies  on  the  Defen- 
dants  to  bring  themselves  within  the  exceptioris  stated 
in  the  case  of  Young  v.  Craig^  by  the  exhibition  of  sa* 
tisfactory  evidence  on  those  points,  this  has  not' been 
done* 

If  the  Complainants  are  entitled  to  relief  the  next 
enquiry  is,  how.it  should  be  granted.  The  obje'ct  of 
the  parties  being  a  sale  and  purchase  of  2000  acres  oC 
lant^  the  contract  being  made  for  that  quantity  only, 
coiild  Lewis  Craig  be  compelled  to  receive  and  pay  for 
more  ?  Let  it  be  supposed  that  he  I:ad  made  an  improvident 
bargain,  that  the  lands  were  not  wortli  the  price  he  gave 
or  that  since  the  sale  they  had  greatly  depi^eciated  id 
value,  Mary  Frazer  or  her  representatives  could,  on  no 
principle  of  equity,  take  advantage  of  her  own  error  to  ; 
require  payment  foir  a  greater  quantity  of  lands  thart 
had  come  within  the  contract,  and  Lewis  Craig  might 
relieve  himself  by  a  conveyance  of  the  surplus  land. 


As  Lewis  Craig  was  not  exposed  to  the  risk  of  depre^^ 
elation  in  value,  on  principles  of  reciprocity  Mary  Fra- 
zer and  her  representatives  should  be  pkced  in  the  same 
utuation,  and  should  be  entitled  to  a  specific  re-conveyance^ 
so  far  as  it  can  be  had  without  affecting  the  rights  of 
1    others.    It  appears  from  the  proceedings  that  Lewis 
',   Craig  is  still  in  possession  and  the  owner  of  a  part  of 
^    this  land,  and  that  Joseph  Craig  who  was  concerned  in 
;    the  purchase,  holds  another  part ;  so  far  a9  these  extend^ 
f   aspa^ificre-conveyaiicesiayliedeereed.  A&  to  the  other 
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▼owiAs    Dt  fendantf  who  appear  to  iiave  been  pftrciiafla*at  aai 
4  OTHKM  who  probably  had  not  ofotice  of  the  latent  equitaMe  rtaiia 
V.       of  the  t;Qp(i^lainant9  so  aa  to  affect  them*  it  is  not 
CB4IO    cantended  tliat  they  cao  be  compelled  to  cpiiFey.    Aa  to 
lifmissa.  tie  quantity  deficient  titer  the  conveyance  of  the  lands 
■    ■■  hel  i  by  Lewis  and  Joseph  Craig,  a  decree  for  peca« 

niary  coni|ienaation  according  to  the  present  valae,  if 
the  principks  before  stated  are  correct^  is  the  appropri- 
ate relief.  If  the  Court  should  be  af  opinion  that  the 
Comidainants  are  entitled  to  their  decree  in  reaped  te 
the  surplus  land,  but  should  not  consider  the  prtnci[des 
before  stated  correct,  as  to  the  manner  in  which  it  should 
be  granted,  no  alternative  seems  to  remain  bat  that  of 
adopting  the  original  price  (said  to  ha^e  been  SSper  acre^ 
and  from  calculation  appearing  to  have  been  so,)  as  the 
measure  of  compensation.  The  purchasers  having  had 
the  use  and  received  the  rents  and  profits  of  the  land 
should,  as  an  equivalent,  be  decreed  to  pay  interest;  and  an 
account  iihould  be  decreed  to  ascertain  tiie  value  of  the 
paper  m  mey  on  the  20th  December,  1779,  and  the  in* 
terest  which  has  accrued. 

The  length  of  time  which  has  been  sufllbred  to  Inter* 
vene  may  perhaps  be  considered  as  amoonting  to  a  waiv. 
er  of  the  Complainants  equitable  right,  and  he  made  an 
ohjectioQ  to  a  decree  for  relief  in  any  shape. 

In  reply  to  this  the  following  fiicts,  V^ich  appear  on 
the  record,  are  stated. 

That  the  Defendants  soon  after  their  purchase  remov- 
ed to  Kentucky,  where  they  continued  to  reside,  and 
that  Mary  Frazerand  her  representatives  always  resid- 
ed in,  or  near  Fredericksbui^h,  in  Virginia. 

Bledsob,  for  the  Jlppellees. 

Craig  purchased  Mary  Frazer's  interest,  ^be  it  much 
or  be  it  little.  Her  interest  was  all  he  purchased,  and 
all  he  could  obtain.  And  as  evidence  of  it  she  assigned 
the  plut  and  certyicaU  of  survegf  that  tlie  patent  m^hi 
ijpsue  to  Craig  for  whateverthe  survey  contjuned.  Thm 
was  no  mistake  here.  If  Craig  lias  got  more  land  from 
the  commonwealth  of  Virgiiiia  than  he  ought  to  have  bad, 
i^  Mary  ,£ra2er  or  her  representativipa  to  aiep  inia  tiie 
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jlt^  M  tbb  cmHidanweftltii  ti!l  eemet  tte  error  or  the   Towist- 
fraud  ?.  Or  18  fthe  to  stejp  kito  Cndg's  place  to  defraud  &  uT^BBflf 
tt«t  cominottweattb  or  to  ttjce  sdvantdtge  of  the  error  of       v. 
Ub  officer  heca^se^  she  ^oflc^  owned  12000  aicres  of  land     exuio 
ithuAi  ah^  lias  ^rted  with  2  Bad  she  car?ed  and  granted  a  &  othbks. 

definite  interest  out  of  her  claim^  retaining'a  part*  the  

question  might  be  differently  settled.  But  in  this  case 
she  woatd  be>  worse  than  a  volunteer  who  cannot  be  cote- 
penaated  in  ^uity.    fihe  wonld  be  a  voiuntiser  nwlafide. 

A  Conifitainaait  id  eqiiity  must  rtoover  on  the  strength 
and  soandness  of  his  own  title.  It  is  noit  sufficient  that 
the  Defendant  is  ia  the  wrsng  ^  the  Plaintiff'  must  hare^ 
right 

If  the  ciaiht  ofthe  CMi^lahiahtfir  to  any  fart  of  ^A«  land 
Use^  were  tor  be  tastained^  wherie  wo^ld  you  begiin  on  tho 
survey  to  c6rre<^  the'  terror  2  On  whieh  end^  side,  or  cor-^ 
ner  ?  The  tveginidng  ind  ending  comei^  of  a  snri^ey  artf 
ar&ilral'Uy  designated  bjr  the  surveyor  when  be  makear 
^ut  his  platband  oedicate :  seMom  or  never  correspond- 
ing witJi  the  ttctnttl  stages  of  pno^esi  on  the  ground  itself. 

,  Bid;  as  it  was  clearly  the  intention  of  the  parties  thnt 
the  %boto  t&oold  be  sold^  and  as  tlie  evidence  of  the 
whcfle  was  transferred,  the  ntmost  that  the  Complainants 
Gouldy  in  any  event  conscientioudy  ask,  would  be^  that: 
the  Defentaits  should  r^fiind  «  part  of  the  purchase 
moncfy^  iii  pro|lortion  tothefsurpluSi  with  interest,  whicfa 
nui^t  fee  deduced  by  the  scatci  of  d^i^intion. 

Tooii,  J.  aff^  stating  tfte  daae,  d^ivere^  (he  opinion 
(yf  ttie  Couil;  ^  follows : 

In  the  written  argucnents  submitted  by  the  parties.  It 
is  Admitted  by  the  counf^l  for  ^e  Aiypellants  that  the 
evidenre  exhibited^  does  not  Support  the  allegation  in 
the  billy  thitt  tl»e  aesi^mueitt  was  nmd^  diiring  the  nii« 
norlty  of  Mat^7  Frazer.  This  admission  fenders  it  un- 
necessary for  tfie  Conrt  to  go  into  a  minute  examina* 
tlon  of  ihe  evidence  |  it  will  be  BttS(  ient  to  observe  thid;  ^ 
tiie  testidiony  \&  deAr  and  satififhftory  on  this  pi^nt ;  , 
And«  therefore,  thet^e  is  no  pv<etehce  for  setting  aside  the  ' 

contract  and  declaring  a  b  TC^iiteyance  of  the  land; 
B^t  it  k  0Mtebdt)4  %h$»  the  C^iiii^abiatits  ai^  enftitled 
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Towut   to  relief  in  Bone  shape  for  the  svrphn  fauid  conteiriM 

li  oTHEBB  within  the  suryey ;  eitiier  by  a  decree  for  the  re-con  vej* 

T.        ance  of  the  surplus  land ;  by  a  pecuniary  comprnsa^^ioH 

CBAio     for  it  according  to  its  present  value;  or  by  a  pecuniarj 

JcoTHERs.  comi)easation  according  to  the  price  at  which  the  luad 

n    —     I  vas  spldy  on  which  interest  should  he  allowed. 


This  argument  assumes  for  its  basis,  thai  tbcaie  er-* 
isted  a  mistake  as  to  the-  thing  sold.  If  there  was  a 
mistake,  how  did  it  originate,  and  who  is  injured  there- 
b>  t  Was  there  a  murtake^  It  may  he  enquired  to  what 
quantity  of  land  was  Mary  Fiazer  entitled  hy  virtue  of 
the  governor's  warrant  is^sued  in  pursuance  of  the  royal 
proclamation?  To  two  tlkousand  acres*  How  muck 
did  she  sell  ^nd  receive  payment  for?  Two  thousand 
acres.  It  would  appear  fn>m  this  tiuU;  Ae  had  soM  and 
received  payment  for  as  much  land  as  she  .was  entitled 
to.  How  comes  it,  that  tliis  surplus  was  included  in 
the  survey?  From  the  frauds  design,  igmirance  or 
negligence  of  the  surveyor.  Who  is  defrauded  or  in-, 
jored  thereby  ?  The  cooononwealth  of  Vti^nia,  and 
not  Mary  Fi*azer.  For  what  is  it  asked  thai  comp^un 
sation  shall  he  made  ?  For  land  which,  hy  the  frand, 
design,  ignorance  or  negligence  of  the  surveyor,  Mary 
Frazer  might  by  possibility  have  been  entitled  to.  Was 
the  sale  of  this  survey  of  a  specific  ^uaiitity,  at  a  certain 
price  per  acre?  or  was  it  a  sale  of  a  ^leci^  tract f 
The  bill  alleges  it  was  of  the  ftrst  deacriptiiHi ;  the  an- 
awers  deny  it,  and  aay  |t  was  of  the  latter.  There  is 
|io  proof  to  support  the  allegation  in  the  bill,  unless 
from  the  survey,  a  power  of  attorney,  and  the  receipt 
for  the  purchase  money,  it  sboul'd  be  inferred,  that  as 
they  relate  to  2,000  acres  of  land,  oidy  that  qumitity 
was  intended  to  be  included  In  the  sale.  But  this  proof 
iM  conceived  to  furnish  a  very  opposite  conclusion,  the 
description  and  designation  ^  the  tract  of  land  sold,  not 
as  par^  of  a  tract,  but  an  entire  tcapt  The  answers, 
being  supported  hy  the  assignment,  that  it  was  a  sale 
of  the  whole  sfirvey,  and  being  alao  responsive  to  an  al- 
legation as  welt  as  to  an  interrogatory  in  the  hill,  must 
he  taken  as  true  and  conclusive.  When  an  assignment 
19  made  of  a  plat  and  certificate  of  survey,  th^  pur- 
chaser  takes  it  subject  to  the  risk  of  its  containing  a 
less  quantity  than  is  expressed  on  its  face,  and  shoald 
it  cQnt^in  mpr^  be  |3  intitled  tQ  i^  I9  the  case  Qf  Tamifi 
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y.  Crmgf  decided^  by  the  Court  of  Appeab  of  Kentucky^   towxJU 
(9L  copy  of  which  has  been  furnished  and  relied  on  by  &  otheb^ 
«ach  party)  the  Court  say*  <*  there  was,  particularly        v. 
**  in  the  sales  made  at  an  early  period  of  this  country*    craio 
«<£reat  liberality  of  admeasurement  frequency  allowed  &otbbb«; 
«<  by  the  seller  and  expected  by  the  purchaser.    Where  — - 
**  this  was  the  case*  to  authorize  a  conclusion*  from  the 
^  ^^  surplus  contained  in  the  boundaries  of  a  tract*  that 
**  there  was  a  mistake  of  quantity*  the  surplus  ought  to 
¥  be  greater  than  was  usual  in  conveyances  made  about 
**  the  same  period.''    No^  it  appears  from  a  statement 
in  tljye  JbUi*  as  well  as  from  the  general  history  of  thm 
country,  that  it  was  usual  and  customary  to  make  con- 
siderable. ^Uowancf  in  military  siirvjcys;  and  it  is  not 
shown  th.at  the  surplus  in  thjus  is  greater  than  in  other 
surveys  made  about  the  same  time.   Again*  in  the  same 
case*  the  Court  proce^*  ^<  it  would  be  obviously  im- 
<<  proper  and  unjust  to  lay  down  any  general  rule  as  to 
«<  the  rate  of  surplus  that  would  justify  an  inference  of 
^<  mistake  which  would  deservie  correction ;  each  case 
«^  must  depend  upon  its,  own  particular  circumstances; 
<<  whether  such  an  inferem^e  would  be  authorised  in  the 
«'  present  case*  w^re  the  sale  in  question  per  acre  and    . 
^<  not  in  gross*  need  not  be  determined  since  yre  are  of 
**  opinion  it  is  of  the  latter  description."    If  this  rea- 
soning be  correct  as  to  conveyances*  it  will  apply  with 
redoifbled  force  to  assignments  of  plats  and  certificates 
of  survey*  where  the  purchaser  takes  it  si^bjjsct  to  the 
risk  of  its  containing  lei^  than  it  specifies^ 

Mary  Frazer  or  the  Complainants  can  be  considered 
m  no  other  view*  than  mere  volunteers  mdUiJidef  and  of 
course  not  entitled  to  th^  aid  of  a  Court  of  Equity*^ 

It  seems,  as  a  necessary  consequenipe*  if  the  Complain 
nants  are  not  entitled  to  the  surplus  land*  they  are  not 
to  compensation  in  either  of  the  othet  modes  pontended 
for.  Where  there  is  no  rig^  there  can  be  no  claim  to 
cpmpensation  sustai^edf 

Decree  affirmed  with  costs. 
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MaHi iottiiSi        TH18  '^TM  an  appeHl  from  Ae  d^cre^  «f  fbb  Cilp- 
S^nt^^ooiine  ciiit  Court  for  the  district  of  MassachttBetfo. 

with  ihp  cne* 

X^^dt»'2b^    The  facts  of  the  case  were  as  foHo  w : 

Mpco)^  not  u> 

a'iL^'S?'     'T'w  •>rff  ^^^»>  '«•''»  Prirter,  master,  was  ca^va 
ferfeiture  ui-  by  the  privateer  Jefferson,  John  Reheive,  camman^^f 

rf  a?\j^Id  •'"'y  ''^  *^^*>  *®  P"*^'  *"^  ^^"^  '''^*^  **^^  P?"^  ^  Salcffif 
stiite*  it  ab-  in  the  district  of  Massachosetts.  for  adjudication.   The 

■**»^  *  •JjJ  SaHr,  at  the  tiaie  of  her  capture,  had  on  board  a  coas^ 

I[!^|^LiSrV  tert  manifest,  and  a  permission  fmm  the  collector  of  the 

die  inwQfwar.  port  of  Fosnomaquodiy^  dated  My  7,  1S14,  to  proceed 

V'l^J^,  to  Boston.    From  the  manifest,  her  cargo  purported  to 

isis;  operates  be  ofu  box  of  hones,  and  one  tox  of  furs.    She  had  eo 

jj^  Sr*u:  '><>ard,  also,  aboitt/wr  Umsani  Imhds  qfscOL 

Sutet  to  the 

•^«^^  The  Sally  was  license  and  enrolled  tbr  the  coasHh^ 
K^^tod  trade,  at  New  London,  June  6, 1S1«,  upon  the  oath  rf 
fcy  eonuDii.  John  Potttrson,  of  the  city  of  JVHr  ?orit,  who  swore  tiiat 
tS^t?^  be  was  the  agent  of  James  Mavor,  rf  JVkw  rorfc,  th« 
ofwv.         owner*        ^ 

Palferion  waft  on  board  at  the  time  of  Capture.  Upon 
the  return  of  the  monition  in  the  Distri<5t  Ijoort,  PcffefV 
son  claimed  the  brig  for  MtcOTf  and  Edttard  Mnroe 
claimed  the  salt  for  himself  and  Ltmud  P.  Grosvemnr^  of 

Boston. 

The  affidavit  of  claim  of  Monroe  did  not  rtatp  where 
the  salt  was  taken  on  hoard,  nor  for  what  reason  it  waa 
not  mentioned  in  the  manifest. 

Patterson,  Port&,  the  master,  and  the  crew,  upon  the 
preparatory  examinations,  swore  that  the  salt  was  put 
,on  board  the  brig  at  BolrinsUmn  and  tas^ort^  in  tb^ 
district  of  Maine. 

Among  the  papers  found  on  board,  the  Sally^  was  a 
permission  to  land  her  cargo  of  60  tons  of  cordage  and 
50  bolts  of  duck,  from  the  deputy  coHector  of  the  port 
of  Passamaquoddy^  dated  June  W$  1^^ 
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TH^  was  also  foniid  on  boar^,  a  lattaf  te  Mtssra.      ^nn 

JlfMinie  4iiul  Crramfinr,  Bostmf  dated  Eastpovt^  JM  r,    sajUiTy 
181  i,  signed  <«£^  P.  d*'*  isaverin^  a  btti  of  laiUMg  of  the  F(arrBa» 
salt.    Ii|  this  letter  it  is  said,  <<  I .  am  sorry  to  say  that  mastsb. 
BO  efa^avaiiGe  of  the  saft  can  be  obtained  on  board  the  »  ■ 

^rig;  I  have  however  despatched  her^  with  a  olearanoe 
it  two  small  packai^es  of  John  Brewer,  consigned  <a  ua^ 
and  leave  jron  to  manage ;  it  wil),  ait  least,  be  as  well  aa 
the  other  goods  sent<F«rand  i  am  houriy  expecting  a  ati- 
wre  to  pof  for  mndry  prwea  iak$n  pom  8t.  Andrtwu^ 
Agaui'"^*  k  pcotection  .ci|n  be  had,  for  any  vessel  hound 
]|ere  with  provimns,  from  the  English  admiral,  &c'* 
8t  Andrews  is  a  small  town  in  New  Brunswick^  a  pro- 
▼ince  bekmjpii^  to  Great  Britain. 

In  the  manifest  oif  the  Sally,  the  two  smalt  packages 
above  mentmned  are  conngned  to  Mmrat  and  OrMve- 
fior,  Boston. 

The  captors  produced  witnesses  in  the  District  Coort, 
who  proved  that  the  Sally  discharged  at  St  Jhidrews^ 
hef  cargo  of  cordage,  after  the  Is^  My,  1812^  and  took 
in  there  the  salt. 

The  vessel  and  cargo  were  condemned,  in  the  Die* 
trict  Court,  to  the  captors,  and  an  appeal  entered  by 
the  Claimants.  In  the  Circuit  Court  the  decree  was 
Affirmed,  and  Monroe  and  Orosvenor  ^ipealed  to  this 
Ontrt. 

A  daim  was  interpose  by  the  United  States  as  for  a 
forfeiture  under  the  non-tnteroouse  act. 

On  ttie  above  statement  (and  upon  the  argument  in 
the  case  of  the  JKapid,  ante  p,  15^,)  the  case  was  sub* 
mitted. 

Tuesday f  Mutch  15I&*    Msent...MABAUAiJif  Cft.  j; 

STosTf  J.  delivered  the  opinion  of  the  Court. 

This  case  cannot  be  ^timgilfisheAYratii  that  of  tba 
Sapid.  It  was  there  decided  that  property  engajsred 
in  an  illicit  intercourse  with  the  ^nemy,  is  liable  to  con*  ' 
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■ecatioii  as  prise  ct  w»r»  and  the  only  renminuij^  qiPfis-^ 
tioD  now  before  ub»  iSf  to  whom  itehaUbecondemoed*'^ 
to  the  caploiif  or  to  the  United  Stateeu 

Bj  the  fpenend  law  of  prise,  property  engaged  Vn  u 
ill^gol  intercoorse  with  th^  enemy,  io  deemed  enemy 
property.  It  is  of  no  cqnsequeocf  whether  it  belong  to 
an  ally  or  to  a  citizen ;  the  illegal  tnd&c  stanps  it  with 
the  hostile  character,  and  attaches  te  it  all  the  penat 
conaequences  of  enemy  ownership.  In  conformity  with 
this  rule,  it  has  been  solemnly  adjadged,  by  tlie  same 
course  of  decisions  which  has  establisheif  the  illegality 
of  the  interconrset  that  the  property  engaged  therein 
Inust  be  condemned  as  prize  to  the  captors,  and  not  to 
the  crown.  This  principle  has  been  fully  recognized 
by  air  WiUiam  Seatt,  in  the  JVWy,  1  Bak,  t±9  ;  and,  in- 
deed, seems  ne?er  to  have  admitted  a  seriuos  doubt. 

Bot  a  claim  is  interposed  by  the  United  States,  claim* 
ing  a  priority  of  right  to  the  property  in  questjoo,  spon 
the  ground  of  an  antecedent  forfeiture  to  the  United 
States,  by  a  Tiolatiou  of  the  non-intercourse  art,  (of 
March  1,  1809,  vol.  9,  p.  2i6,  $  5)  the  goods  having 
been  put  on  board  at  a  British  port,  with  an  intent  to 
import  the  same  into  the  United  States. 

We  are  all  of  opinion  that  this  claim  ought  not  to 
prevail.  The  municipal  forfeitare  under  the  non-inter- 
course  act,  was  absorbed  in  the  more  general  operation 
of  the  law  of  war.  The  property  of  an  enemy  seems 
hardly  to  be  witliin  the  purview  of  mere  raunicipal  re* 
gulations ;  but  is  conflsoable  under  the  jns  gentium. 

But  even  if  the  do(^riae  were  otherwise,  which  we  da 
not  admit,  we  are  all  satisfied  that  the  prize  act  of  26th 
June,  1812,  ch.  107,  operates  as  a  grant  from  the 
United  States  of  all  property  rightfully  captured  by 
commisdioned  privateers,  as  prize  of  war.  The  lan- 
guage of  the  4tb,  6th  and  14th  sections  is  decisive. 

The  decree  of  the  Circuit  Court,  condemmng  the  ves- 
fd  and  cargo  t»  tha  captfia^  ia  aflkmed. 


FEBRfTART  TBHM  lail. 

THE  EUPHRATES; 


THIS  vas  an  appeal  from  tlte  sentence  of  the  tJnited  ^^^^ 
'States'  Circait  Court  for  tlie  district  «f  Rliode  l^and.  ,i>ith  that  a- 

The  nwrchaodiKe,  in  titis  caeei  i^as  libelled  in  thr  on  Uh  wrtu 
Disttrict  Court  of  Rhode  Island,  ad  IwiiinRing  to  sutyects  ^  cititaunt; 
of  Great  Britain.    Tlie  rapture  was  staled  in  th"  libel 
to  have  beea  ma^e  on  jar  about  the  Z3d  <lay  of  Au^xt^ 
1812(    Mo  libel  was  filed  agaiost  the  vesiiel. 

In  June  teriut  1S13,  a  claim  was  interpoacd  (mi  behalf 
of  the  United  States,  <in  the  gruUnd  that  tiicse  gnuds 
were  imported  in  viulaUun  of  the  noQ-intercourse  lairs. 

In  May^  181S,,MattIiias  Bruen  interposed  a  claim  to 
certain  merchandiaie  on  board  of  the  Euphratesi  alleg- 
ing that  he  is  the  sole  legal  owner  thereuf. 

The  papers  connected  with  this  shipment  were  as  fol- 


ft.  An  invoice,  dated  Mansfield,  30th  June,   1812, 
purporting  the  gonds  therein  described  ti-  be  sitipped  at 
Liverpool,  under  insurance,  consigned  to  Mr.'Uenrjr, 
Watkinson,  New  Yoi'k,  or,  in  case 
Mr.  John  French  Ellis  of  that  placf 
emint  of  the  manufacturerSi  SidiOM 
were  British  subjects. 

S.  A  bill  of  lading  br  which  it 
goods  were  sitipped-  at  LiTerpool,  o 
1S12,  on, board   of  the, Euphrates^  to  be  delivered  to 
Hear;  WatkinsoUf  he  paying  freight,  &c. 

s.  A  letter  frotg  Siddon?  and  Johnston,  dated  Mada- 
^elil,  SQth  June,  1SL2,  in  which  thcj  aay,  '•  We  havet 
"  this  day,  consigned  to  you  for  sale  on  our  account, 
«'  sixteen  trunks,"  &c.  (which  are^  the  goods  claimed.) 
u  Wis  hope  we  shall  Shortly  bear  of  sales  being  made 
*'  by  you,  to  advantage :  we  hope  ttiey  will  at  least  net 
*t  us  what  they  are  invoiced  ati  coverinr  all  expeasea." 
VOI-.  vin.  *9 
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m      <<  We  shall  leave  this  sfaipineftt  to  your  discretisii  to 
BU-       <^inake  tho  best  and  most  adFantageow  retams  you 


There  beiifK  no  proof  wbateTer»  on  the  ^art  of  tlie 
Claimanty  and  he  not  appearinf;  to  bare  9aky  intoest 
whaterer^  ^j  any  of  the  papera.  on  board»  lire  jfoods 
were  cond^^mned  both  in  the  District  and  Circuit  Courts^ 
and  the  Claimants  adjudged  to  pay  costs  to  the  Lihel- 
lants. 

FVon  this  decree  there  was  air  appeal  on  tiie  part  at 
Mr.  flruenf  to  tids  Conrt 

J^npKRf  Jbr  the  capiorSf 

Stated  that  Uiis  was  mentf  a  qaestion  of  ftuCha- 
proof  offered  on  the  part  of  the  Claimants.  The  cap- 
torSf  he  said,  rdied  opon  the  docnaientery  mieace 
produced  in  the  cause.  This  evidence  he  stated  to  the 
Conrty  and  contended  that  it  was  too  plain  and  con^faN 
tent  to  justify  the  Court  in  allowinf  the  Claimant  far* 
ther  proof.  -  - 

Stocktoit,  ta^ih 

Stated  that  the  object  of  the  farther  proof  now  ofhr« 
edf  was  to  show  tlmt  Watkinson  was  a.e;ent  for  a  mana- 
ftu:turing  honse  in  England;  that  the  Ctaimant  orfcred 
certain  goods  through  this  agent ;  that^  or%  the  passage 
of  the  non-intercourse  act,  he  directed  the  goodis  not  to 
be  shipped,  &c. 

BAooETT,  nam/t  side, 

Observed  that  it  had  been  generally  supposed  tkat 
the  rules  of  Am^  English  Courts  respecting  further  pro^ 
would  not  apply  to  the  Courts  of  the  United  States,  but 
that  parties  would  have  the  benefit  of  new  evldenco  in 
this  Court,  in  prize  cases  as  wdl  as  in  other  cases  in 
admiralty ;  and  that  the  parties  in  the  present  case  had 
acted  on  th^t  opinion. 

The  case  was  then  submitted. 


FEBRUARY  TERM  1814. 


.987 


•A  n^'wpv^vf  J 


LiYiKGSTON^  J«  delivered  ilie  opinion  of  the  Court    phkatss* 

The  Court  does  not  understand  the  counsel  for  the 
^poUant  aa  contending  that  there  was  any  error  in 
the  sentence  ot  tlie  Circuit  Courtf  or  that  any  other 
than  sentence  of  condemnataion  could  have  been  pro-^ 
nounced  there.  It  wa^fy  ind^^ed^  a  very  clear  case^  on 
the  proceedings  before  that  Court     But  it  is  supposed  '- 

that  Mr.  Brueh  is  entitled  to  an  order  for  further  proof; 
and  that  the  facts  which  he  will  be  able  to  make  out»  if    , 
an  opportunity  be  afforded  him,  will  entitle  him  to  a 
restitution  of  ttw  property. 

Without  rejecting  the  application  on  account  of  its 
being  made  at  so  late  a  period^  the  Coui*t  has  looked 
into  the  proof  which  it  is  projiosied  to  bring  forward^ 
andf  on  comparing  it  with  the  proof  already  in  the 
cause,  we  are  of  opinion  that  it  is  totally  incompetent 
to  msike  out  a  titlfi  in  the  Appellant*  There  is  not  the 
lei^t  reason  to  believe  that  these  goods  were  shipped  in 
consequence  of  any  previous  orders  given  to  Mr.  Wat- 
kinson  by  merchants  in  tliis  country,  and  transmitted 
by  him  to  Messrs*  Siddons  and  Johnston.  On  the  con* 
trary,  whatever  orders  may  have  been  sent  to.  those 
gentlemen  by  Mr.  Watkinson,  it  is  most  manifest  that 
they  did  not,  in  this  casey  act  upon  them ;  for  the  in- 
voice and  letter  accompanymg  the  shipment  announce, 
in  terms  not  to.be  misunderstood,  that  these  goods  were 
sent  to  th^.  United  States  for  tlie  exclusive  account  and 
at  the  sole  risk  of  the  British  loanufacturers. 

«  It  h|U3  hot  escaped  the  notice  of  the  Court,  that  not 
one  of  the  gentlemen  who  are  alleged  to  have  given  or* 
ders  for  these  goods  on  Messrs.  Siddons  and  Johnston, 
tiirough  Mr.  Waticinson,  and  who  all  reside  in  the 
United  States,  appc^ars  as  a  Claimant  for  any  part  of 
them.  Instead  of  this,  we  find  them,  or  several  of  thefli, 
^^^ssigning  their  interest  in  this  adventure,  whatever  it- , 
ma}'  be,  to  the  Chmmtj  but  lEbr  what  falue  does  not 
sippear;  and  everr  instrument  takes  care  , to  expresa 
that  the  property  is  to  be  recovered  at  the  risk  and  ex* 
pense  of  Mr.  Bruen,  Thus  is  a  total  stranger  to  the 
6hipment|  and  ^  oiere  voluntc^  who  may  noi  ha?e  paid 


MS  SUPREME  COUBT  U.  8. 

SBM      a  single  cent  for  his  title,  made  a  party  Claiiiiaiit ;  m 
EC-       mode  of  proc^ding  novel  at  least,  i^id  well  calcalated 
fHRATxs*  to  awaken  suspicions  not  at  all  favorable  to  his  preten- 
■  sions.    Whether  a  titl^  to  goods  obtained  m  th\B  way^ 

would,  under  any  circumstances*  be  sustained  by  a 
C'lurt  of  prize,  we  will  not  say ;  but  it  is,  in  our  opuor 
on,'»sufficlent  reason,  of  itself,  to  eefuse  the  party  any 
opportimity  to '  make  further  proof.  Mr.  Bmeh  not 
only  does  not  pretend  that  he  owned  any  part  of  these 
goods  at  or  previous  to  the  time  of  capture,  but  mereVy 
that  he  was  the  ie^al  owner  at  the  time  of  filiug  his 
jclaim;  and  upon  tl^e  affidavits  now  laid  before  the 
Court,  as  the  ground  of  an  order  for  further  proofs  it 
appears  that  tliis  legal  title  was  acquired  in  the'wajal* 
ready  mentioned ;  that  is,  by  a  number  of.  persons  ^s- 
signing  to  him  a  chose  in  acHoth  which  they  must  have 
considered  of  no  value,  or,  at  an^  rate,  not  worth  pur- 
suing. Such  conduct  can  entitle  the  party  to  no  favor 
or  indulgence  whatever.  Upon  the  whole,  the  Coort  is 
as  well  satisfied  with  the  decree  of  the  Circuit  Court, 
as  it  is  with  the  total  insufficiency  of  tiie  evidence  in  re- 
alerve  to  produce  any  alteration  in  it 

The  application,  therefore,  for  further  proof  is  reject- 
pA^  and  the  sentence  of  the  Circuit  Court  affirmed  with 
costs. 


'  .•• 


THE  »^ARY,  Stafxobd,  Mastex. 


^al^ffb^     THIS  was  w  appeal  from  the  sentence  of  tlie  Untted« 
and  foiTther  '  States'  Circuit  Court  for  the  district  of  Rhode  Island. 

The  following  is  a  statement  of  the  facts  connected 
\,  with  the  case.  •      > 

General  Garret  Yisscher,  dHas  Fisher,  a  native  of  the 

state  of  New  Tork,  entered  into  the  British  mmy  before 

\    .         the  revolution,  and  having  Obtained  the  rank  of  {peuten- 

ant  general,  died  in  England,  rich,  inteistate^  and  with- 

\  out  issue,  leaving  a  large  TiunrHier  of  l^iatives  citizens  of 

pie  state  of  New  York,  residing  at  or  near  j^bany.  Mr. 
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Ifannmg  J.  Yisschory  one  of  the  number^  went  to  En«  thb 
gland»  and  met  with  no  obstruction  in  obtaining  letters  mart^ 
pf  administration^  and  possessing  himself  of  the  estate  to  staffobv, 
the  amount  of  150,000{.  sterling.  In  August,  1812,  he  masteb. 
set  himself  in  motion  to  return  to  the  United  States,  and 
did  return,  leaving  Mr.  Harman  Yisger,  his  agent,  in 
England,  to  transmit  the  property  to  the  United  States^ 
for  the  use  of  those  concerned.  Harman  Visger,  finding 
that  he  could  not  remit  to  this  country  in  the  course  of 
exchange,  without  great  lossi,  invested  a  large  sum  in 
goods  of  the  growth  and  manufacture  of  Great  Britain, 
and  to  transmit  a  part  of  them  to  the  United  States,  hi- 
red, on  freiglit,  the  brig  Mary,  an  American  registered 
vessel  belonging  to  J.  B.  Kennedy  of  South  Carolina. 
The  brig  being  at  the  port  of  London,  was  sent  to  Bris- 
tol, in  July,  1812,  to  take  on  board  this  cargo.  She  ar- 
rived off  that  place,  according  to  her  log-book,  on  the 
^Sd  of  the  same  month.  On  the  SOth,  an  embargo  was 
laid  in  England,  on  account  of  the  war;  and,  on  the  1st 
of  August,  the  custom  house  mark  of  stop  was  piit  on  the 
Mary.  Having  been  detained,  some  time,  by  the  embar- 
gOf  she  sailed  from  Bristol,  with  the  cargo  on  bo^rd,  on 
or  about  the  15th  day  of  August,  181S,  bound  to  New 
York.  Socm  after  she  put  to  sea,  she  sprung  a  leak.  ani]| 
on  the  21st  day  of  August,  1812,  put  into  Waterford,  in 
Ireland,  to  repair.  Requiring  a  complete  repair,  her 
cargo  was  re-landed  and  stored  in  the  King's  store-hou* 
4303,  and  she  was  repaired  by  the  freighter,  at  an  expense 
of  1700^,  sterling  |  to  secure  which  betook  from  the  cap- 
tain a  bottomry  bond.  On  the  7th  of  April,  1813,  the 
Mary  sailed  from  Waterford ;  having  cleared  out  for 
Newport,  in  Rhode  Island,  in  order  to  avoid  the  blockade 
which  was  supposed  to  exist  as  to  New  York.  Before 
sailing,  a  British  license  of  the  description  usually  de- 
nominated a  Sidnumth  license,  was  obtained  for  her  from 
the  king's  privy  council,  by  Mullet^  Evans  &  Co.  sub- 
jects of  the  king  of  Great  Britaiui  ;  The  license  ran  in 
their  name,  and  purported  to  be  a  renewal  of  k  similar 
license  granted  on  the  8th  of  July,  1812.  -  She  had  no 
license  from  the  American  government  On  tiie  £9d  of 
April,  1813,  she  was  captured  on  the  high  deas,  by  the 
American  .privateer  Paul  Jones,  aqd  sent  into  Newport 
with  a  single  prize  master  on  board,  the  captain  being 
left  in  command  of  the  vessel  and  ii|  possession  of  the 
chip's  papers.    On  her  arrival  at  Newport^  she  wa|9  It* 
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Tsm      belled  ky  the  cafptorsy  m  (mng  and  beark^  enen^  plt^> 

VART»    perty,  and  alsa  by  the  Daited  States  fir  a  breach  of  the 

•TAFVORDy  non-iiitercoorse  acts,    l^ie  Claimants  made  appUcatioii 

MAST£B*  to  the  secretary  of  the  treasury^  and  he»  under  the  act  of 

January  «»  i815»  **  directing  the  secretary  of  the  ttea- 

sury  to  remit  fines,  forfeittires  and  penalties,  in  certain 

cases,''  remitted  the  forfeitures  and  penalties  accruing. 

to  the  United  SUtes. 

The  brig's  papers  were  rpgular,  proving  her  to  be  «a 
American  registered  vessel* 

The  invoices  and  hill  of  lading  stated  her  cargo  to  be 
shipped  by  Harman  Yisger,  on  acconnt  of  the  heirs  of 
general  FiBher,  citiaens  of  the  United  States,  and  con- 
signed to  Peter  Remsen  &  Co*  New  York,  to  accottot 
with  Nanning  J.  'Yisscber,  administrator,  or  with  Ba- 
rent  Bleed^er,  Esq*  of  Albany,  agent  for  tlie  heirs.  The 
invoices  were  all  dated  ISth  August,  1813*  The  biU  ot 
lading  had  no  date ;  but  by  its  reference  to  the  invoices, 
the  shippers  have  given  it  the  semblance  of  the  same 
date. 

^  War  was  declared  by  the  United  States  ^punst  Great 
Britain  on  the  18th  of  Jui^,  1813,  and  the  fact  was 
known  in  London  on  the  26th  of  July,  itottowing ;  the 
news  was  stated.on  that  day  in  the  public  gazette  in  Lon- 
don, to  have  been  receiv^  in  Liverpool  on  the  ISth  of 
the  same  mouth. 

The  Claimant  was  in  England  when  the  Mary  sailed^ 
and  fur  some  time  after,  and  made  no  attempt  to  coon« 
'  termand  the  voyage.  Insurance  was  obtained  in  En* 
gland,  freight  paid,  as  well  as  license  andxhrokerage 
moneys  and  the  exportation  duties^  before  the  Mary 
sailed. 

The  brig  ami  cargo  were  acquitted  in  the  District 
Court,  but  condemned  in  the  Circuit  Court ;  and  from 
the  decree  of  the  latter  the  Claimants  appealed^ 

Stocktobt,  Jbr  Hie  daimanb.     $• 

It  is  contended^  on  tlie  part  of  the  Appellants^ 
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1.  WkA  ibecAVgo  in  qoestion  hiring  beett  piircfaased      itWR 
by  citizens  of  the  United  States^  either  before  the  war    mart^ 
was  actoally  declared^  or  before  that  event  was  known  dTAFFORd, 
in  England,  and  with  tiie  aole  intent  of  tranrfeiring  master. 
American  funds  in  Bngiairf  t»  the  United  Stjfttes,  the 
shipment  was  no  a<^  of  illegal  tra^ng  with  the  enemy^ 
and  no  cause  of  forfeiiare* 

£.  That  the  act  4if  congress  «f  2d  Januaryy  ±^±9$  an- 
thofistts  this  haqpfHtalioR,  and,  by  legal  constructionr 
amounts  to  a  license  for  this  vessel  a)»doai|p. 

M 

*S.  That  <he  cironmstanee  of  the  ^essel^  sailing  with  a ' 
Sidmouth  license^  is  ski  cause  of  forfeiture. 

4.  Tb$Li  the  ea^ure  by  the  privaif  er  was  altogether 
imwarvaBted  by  its  cmnmissiony  and  expressly  against 
the  instructions ^the  President  of  the  United  States ; 
and  therefore  that  the  property  ought  to  be  restored  with, 
damages  and  costs. 

As  to  the  first  pointy  the  withdrawing  of  funds,  wc 
contend  that  a  person  fr)und  in  a  foreign  country  at  the  ^ 
iim0  q{  the  breaking  out  of  a  war  between  that  coun- 
try and  bis  own,  has  a  right  ta  do  every  thing  nec^essa* 
ry  to  enable  him  to  return  to  Ids  own  country  with  his 
effects^    This  doctrine  is  snpiiorted  by  weighty  Ruthori- 
tips,  and  id  foRikfed  on  prinei]^es  of  reason  and  justice. 
It  is,  besides,  an  act  of  sound  policy  in  a  nation  to  per- 
mit its  own  citizens  to  withdraw  their  funds  from  the 
lostilc  country  f  it  is  taking  from  the  enemy's  means  of 
carrying  on  tho  war  and .  adding  to  its  own.    According 
to  the  o]d  rule  on  this  subject,  the  withdrawing  of  funds 
from  the  enemy's  country  was  a  matter  of  right ;  but  the 
^  ^modern  rule  of  the  Court  of  Admiralty  has  determined 
it  to  be  a  matter  ofjiivor  merely.    If  it  be  a  matter  of  fa* 
▼or,  we  conceive  it  is  such  a  favor  a»  both  reason  and  po- 
licy would  direct,  in  a.ca»e  like4his,  to  be  granted.  See  h 
Bob*  161, 195.     The  Madonna  delle  €hrfieie. — Chittifs  law  ^ 
^natiom^  19,  20.— 4  Bob.  194,  232.      The  Dree  Gebroe- ' 
ders.— d  Bos,  ^  Pul.  S4>5.    Bell  ^  al  v.  GUsofu—±  Rob. 
184,220.    Th$  BeUy  CathmrU 

2.  As  to  the  inA  of  the  2d  January,  1813,  (laws  U.  8.  • 
TsL  llf  p*  341.)    This  act  amounts  to  a  license  from  the 
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vtu      Anericaii  gvftmmevL    The  renittkNi  of  the  ferfeiturM 
M  AB  u    incurred  by  a  violation  of  the  noQ-iatePcouiBe  laws*  is  Uk 

sTAnosp*  he  considered  as  legalizing  voyagsi  made  under  circ^m-^   . 

M AstTCB.  stances  like  those  of  the.  present  case.  The  act  ought 
to  be  liberally  construed*  It  caioot  be  supposed  that 
the  United  States  meant  to  remit  the  penalties  accruing- 
to  them  for  Uie  violation  of  the  aon-intercourse  laws,  ia 
order  to  benefit  the  privateersmen  :•— The  remissioji  was 
intended  exclusively  totr  the  benefit  of  the  owtiers; 
against  whose  claim  the  legislatuie  su^oaed  tk»  nsttia* 
tcrcourse  law  to  bf  the  only  bar* 

*  .  ■  • 

Again*  the  act  of  2d  January^  most  have  been  knova 

in  Ireland  long  before  the  Mary  sailed  from  Waterford. 
for  the  United  States.    She  may  therefore  be  consider- 
ed as  having  sailed  from  that  port  under  the  &itb  of 
this  actf  as  she  had  commenced  lier  voyage  from  Bri»« 
tol  between  the  periods  specified  therei^ 

The  act  of  ISth  July,  ISiSf  relinquishing  the  claiois 
of  the  United  States*  &c.  does  not  favor  the  claim  of  the  ^ 
captors,  inasmuch  as  it  relinquishes  only  the  prop^ty 
of  British  guljectSf  not  captured  in  violation  of  tiie  in^ 
^  structioQs  of  the  28th  .August,  ±Si%  $  whereas  the  pro- 
perty in  the  present  case^  belonged  to  Amertcaas. 

The  Mary  sailed  from  Bristol,  or*  at  all  eventsr  Croi& 
London,  which  is  to  be  considered  as  the  tertniaiia  a  fii& 
of  the  voyage,  in  consequence  of  the  repeal  of  the  British 
orders  In  council ;  and  is  therefore  to  be  conudered  as 
embraced  in  the  president's  instruction  to  privateen*  oi 
28th  August,  1812. 

•  » 

8.  Tlie  Sidmottth  license  is  no  cause  of  condemaa-' 
tion,  inasRuich  as  tlie  original  licence  was  obtained  be- 
fore tlie  war  was  known  in  England,  and  the  second 
was  merely  a  renewal  of  the  first;  the  British  govern^ 
ment  conceiving  themsdves  bound*  in  honor  and  good 
faith*  to  renew  iU 

There  is  no  analogy  between  the  present  case  and 
that  of  the  Jiilta,  decidod  yesterday.  In^that  case^  the 
license  was  granted,  flagrante  bello.  in  ordiM*  to  neutrsl- 
« iae  belligerent  property.  But  herv,  the  granting  of  the 
license  was  only  an  act  of  justice*  w*»iGh  the  British  gP' 
vemment  conceived  themselves  bound  to  perform* 
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1%6  tct  of  cmgteas  of  Jaty  $th,  ±Si%  (lAudn  U.  8.  th» 

l0!pl.  11<»  p*  d03^  $  6^  allows  passports  to  be  glvea  for  ma^t^ 
t^  safe  tratop()i*tatiofi  ef  any  ship  or  other  property  stkirvoiai 

belotigiiig  to  British  suhjeetst  and  then  in  the  United  m astba* 

States.    Tbkii  is  j^st  what  the  firitist^  govprnment  have  rv  ,  -    ■■  i 
done  in  the  cascJ  of  the  Mary,    The  graiiting  of  the  li* 
oenae  tras  merely  a  redprocity  of  good  offices  osi  their 

But  admitting  th»  to  be  a  case  «f  saiKng  under  the 
flag  and  pass  of  the  eoemyy  sCiU  tht^  vaisel  oiily^  and 
not  the  cargo^  would  be  liable  to  condemaatiod.  As  to 
this  'distinction  between  the  ship  and  goods  sailing  un« 
der  the  enemy's  flag,  see  Chittfn  Lmi*  oj  J^lilioaS)  p.  S8* 
5  Boh.  %  Hke  Vnw  Misoab^lu 

4.  This  capture  was  illegal;  being  altogether  unwaf*- 
ratited  by  the  commission  of  the  privateer^  and  directly 
in  the  face  of  the  president's  instruction  of  38th  August^ 
±M%*  This  instruction  prohibits  the  capture  of  <^  ves*' 
<«  sels  belonging  to  citizens  of  the  United  States  coming 
<<from  British  ports  to  the  United  States  laden  with 
« British  inercbandizie^  in  consequence  of  tlie  alleged 
•'  repeal  of  the  British  ordei-s  in  ct)uncil.**  Tliesc  were 
the  precise  circumi^tances  of  the  vessel  in  question*  The 

capture  waa  therefore  illegal. 

4  ^  •   * 

That  the  president  had  a  right  td  issue  the  instroc* 
tion  under  co«sidetation»  cannot  admit  of  doubt  By 
Virtue  of  his  office,  he  is  commander  in  chief  of  the  ar« 
my  and  navy  of  the  United  States ;  and,  as  soch^  has# 
in  time  of  w«ry  the  whole  public  armed  force  of  the  na« 
tion  under  his  control.  The  privateers  of  t)ie  United 
States  constitate  a  part  of  that  public  armed  force.  Tiie 
president  was  therefore  atithoriaed  to  iasne  this  instrac** 
tion.    2  Jxuiiif  355. 

From  the  pmeding  consideraflions,  we  trust  the 
Court  will  feel  itself  justified  m  reversing  flie  sentence 
•f  the  Circuit  Court. 

If  tiu)  eharaeter  of  the  Muty  was^  prima  fme^  Mr.    ^ 
liMrent,  i^  .nittsdi  be  icottteaiiied*    No  latent  e^itfss 
VOL.  ^TII.  50 
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THB      can  save  hcp.    That  such  was  her  Characten  appeaw 
MART*     clearly  from  the  examination  in  preparaiom;  aiid  a 
STavroBD,  vessel  must  be  acquitted  or  condanned  generaUyy  ac- 
MASTBK.  cording  as  hep  cliaracter  appears  upon  that  examina- 
— — —  tlon.    The  license,  was  for  a  British  or  ^tnericdn  cargo. 
The  presumption  fs,  that  it  was  British.     It  was  c^r^ 
tatnly  British  fabric.    No  American  orders  bad  been 
given  for  tlie  goods.    The  whole  appeared  as  Britisb 
property,  and  at  the  risk  of  British  subjects.    If  a  ves- 
sel sails  under  such  circumstances,  she  sails  at  Vier 
peril.    6  Rob.  %*>,  2%e  Marianna.    b  fiok.  IM,  2%e  To- 
bago.    6  Rob.  IM. 

But  admitting*  for  argument's  sake,  that  the  propw- 
ty  is^  as  the  Claimants  contend,  Ameriam  property, 
still  the  transaction  now  under  consideration  was  a 
withdrawing  of  funds  from  the  enemy's  territory  after 
a  full  knowledge  of  the  war,  without  the  license  of  the 
American  government ;  and  therefore  subjected  the  pro- 
perty so  withdrawn,  to  captifre  and  condemnatioo  as 
prize  of  war. 

Tl»e  property  in  questicm  was  ccrteiiiJj  BriUah  long 
after  the  knowledge  of  the  war  in  England ;  and  the 
purchase  of  it  by  an  American  citizen  in  the  territory 
of  the  enemy  was  an  illicit  trade,  which  is,  of  itself, 
cause  of  condemnation.  That  the  propei-ty  was  British 
for  a  conjjiderable  time  after  the  war  was  known  in 
England,  ap|>ears  from  the  dates  of  the  invoices.  They 
are  all  dated  13th  August,  1814;  from  which  circum- 
stance (there  being  no  bills  of  parcels)  it  is  to  be  in- 
ferred that  the  purchase  of  the  goods  was  made  on  that 
day ;  wliereas  the  war  was  known  in  England,  at  all 
events,  on  the  26rh  erf  July  preceding,  and  is  stated  to 
have  been  known  in  Liverpod  on  the  ISth. 

We  contend,  however,  that  this  property  was  British, 
not  only  until  the  13th  of  August,  the  time  of  tiie  pur- 
chase, but  tliat  it  is,  at  this  day,  strictly  British  pro- 
perty under  color  of  an  American  name. 

It  does  not  appear  from  the  record,  that  the  Mary 
sailed  from  London  to  Bristol  with  a  view  to  the  pro- 
secution of  the  voyage  to  the  United  States.  But  if  she 
did^  there  was  an  opportunity  for  couatermanding  tke 


FEBRUARY  TERM  1814.  a05 

voyage  after  it  was  known  that  war  had  been  declared^      thb 
and  such  countermand  ought  to  have  been  given.    If  it    mart, 
might  have  been>  and  was  not,  the  doctrine  of  putting  stafcord, 
in  motion  does  not  apply  to  the  present  case,  llie  Clai-  mastjkb^ 
mants  were  clearly  in  delicto,  and  no  presumption  can  ■ 

be  made  in  their  favor. ' 

This  voyage  was  in  violation  of  the  non-intercourse  ^ 

laws  of  the  United  States ;  and  on  that  ground,  9I90, 
the  property  is  liable  to  condemnation. 

With  regard  to  trading  with  the  enemy,  we  contend 
that  not  only  the  piirchase  of  hostile  goods  in  the  ene- 
my Country,  but  sdso  the  payment,  in  that  country,  of 
freight,  license  and  brokerage  money,  and  of  the  ex- 
portation duties,  amount  to  a  trading  with  the  enemy  ; 
and  that  every  trading  with  the  enemy  is  illegal.  1  iZofr. 
165, 196,  The  Hoop.  The  Juffirow  Margarttha^  cited  in 
the  same  case,  p.  181,  note,  (\imr.  Bd.J  4  Roh  191#  252^ 
The  JDree  Gebroeders,  Several  cases  have  been  thought 
to  favor  an  opposite  doctrine ;  but  ^the  case  now  under 
consideration  does  not,  we  conceive,  come  within  the 
principle  of  any  one  of  them. 

The  first  Is  the  case  of  the  Fgeket  ie  BUboa,  2  Rob. 
Ill,  ISS.  But  here,  the  vessel  sailed  before  the  war* 
The  Mary,  on  the  contrary,  sailed  with  full  knowledge 
of  the  war* 

The  next  case  is  that  of  the  Mby,  5  Rob.  2Bi.  The 
same  distinction  exists  here,  as  in  the  lant  mentioned 
case,,. 

The  case  of  BM  v,  GUson,  1  Bo$.  and  PuL  SiB,  has 
been  over-ruled  in  the  case  of  Fotts  v.  BeU  and  al.  9  Tp 

As  to  the  license,  it  does  not  appear  that  any  was 
granted  on  the  8th  of  ^uly.  The  recital  of  such  an  one 
in  the  subsequent  license,  ..is  no  evidence.  The  license 
in  question,  therefore,  although  it  purports  to  be  a  re*- 
newal  of  a  former  one,  is  a  license  de  norcOf  obtained 
with  a  full  knowledge  of  the  war  i  and  is  therefor^ 
cause  pf  cpndemnatiop* 


' 
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TUB  P111KRET9  in  replif* 

tTAFTOEO.     This  is  neither  a  case  of  trade  wiib  flie  enmy,  9Br 
*  VASTKB.  of  domicil.    Visscher  had  not  acquired  a  Bri^h  cha- 
,  racier  by  either  of  these  means. 

It  is  not  a  case  of  trading  within  the  o]^mon  of  this 
Court  in  the  case  of  the  Rapid.  Visscher,  the  present 
Clumant,  was  not  domiciled  in  Eng^land.  .  Ae  returned 
to  the  United  States  ahnost  immediatriy  upon  hearing 
of  the  war.  He  arrived  long  before  the  cargo.  The 
transaction  rommenced  and  the  goo«)s  in  question  were 
purchased  before  tiie  war  was  or  couM  havt  been  Jtnown 
in  England.  No  criminality  can  possibly  be  attached 
to  the  transaction ;  and  therefore  it  e  tnnot  be  a  ground 
of  forfeiture.  This  is  the  language  of  the  EngHsfa  de- 
cisions on  this  subject. 

It  is  admitted,  that  if  this  enterprise  had  not  been 
undertalien  before  itnowledge  of  the  war,  and  if  some 
material  part  of  it  had  not  been  actually  carried  into 
efTert— if  it  had  been  entirely  a  new  undertaking,  and 
not  with  the  view  of  withdrawing  frmds,  it  would  hare 
baen  a  case  within  the  rule  of  the  law  of  nations,  which 
prohibits  trade  with  an  enemy.  But  where  the  g^iods 
*  have  been  purrhas'^d  before  the  war,  as  here,  the  case 
peitl»er  romps  within  that  rule,  nor  within  the  dedsioas 
of  the  English  Court  of  admiralty.  Sir  W.  8c0tt  ad- 
mi^s  thai  such  goods  may  be  withdrawn.  5  Molb»  14i, 
yfie  Jvffnrm  Catharimu 

But  if  the  Court  should  be  of  opinion  that  this  ease 
pomes  within  the  general  rule  prohibiting  trade  with 
the  enemy,  still  it  will  be  recollected  that  that  rale  ad- 
mits of  relaxation  under  peculiar  cirrumjitanceo ;  and 
we  conceive  that  the  circumstance  of  the  present  case» 
if  of  any,  will  justify  such  relaxation.  The  putting  into 
Waterford  cannot,  with  any  reason,  be  nrged  against 
|is.  That  was  an  act  of  necessity,  afid  was  no  discoB-< 
tinnance  of  the  voyage*  jMTo  new  trading  with  the  ene- 
by  took  place  there. 

t  As  to  the  S^dmonth  It9ense;    It  has  already  been 

shown  that  the  qriginal  license  was  obtained  on  me  8th 
of  July,  a  copsiderable  time  before  infoilnation  of  titf 
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war  reached  England.    However  criminal)  therefore^^      the 
file  obtaining  such  a  license  might  have  been  in  time  of    maky» 
known  war^  in  a  time  of  supposed  peace  it  was  perfect-  staffobb* 
]y justifiable  and  innocent:  it  was  also  absolutely  ne-  mastbii. 
cessary  in  the  present  case ;  the  adventure  could  not 
have  proceeded  without  a  license.    The  British  go- 
vernment was,  in.  fact,  bound  to  give  it,  by  the  univer- 
sal custom  of  nations.    Every  nation  is  under  a  simi- 
lar obligation.  #  Our  own  government  has  authorized 
the  president  to  grant  such  licenses. 

I 

But  it  has  been  said,  that  though  the  obtaining  of  the 
first  license  may  be  justified  in  this  manner,  yet  the  §e- 
cond,  having  been  procured  after  knowledge  of  the  war, 
will  not  admit  of  the  same  justification.  Little  need  be 
added  to  what  has  already  been  said  on  this  point.  The 
second  license  was  merely  a  renewal  of  the  first :  they 
are  both,  indeed,  to  be  considered,  but  one  license. 
The  first  having  been  granted,  the  second  wa^  required, 
under  the  circumstances  of  this  case,  by  the  law  of  na- 
tions ;  or,  if  not,  it  was,  at  aifiy  rate,  required  by  good 
faith.  So  the  British  government  thought,  and  so  they 
acted.  This  case  is  widely  different  from  those  of  the 
'Aurora  and  the  Julia. 

With  regard  to  the  president's  instruction  of  28th 
August,  we  contend  that  the  Mary  comes  within  both 
the  letter  and  spirit  of  that  instruction.  Her  ifational 
character  is  clearly  shown  by  her  register  and  other 
documents :  she  Is  prohved  to  be  owned  by  J.  B.  Kenne- 
dy, of  South  Carolina:  and  it  is  clear  that  she  sailed  on 
the  faith  of  the  repea)  of  the  ordd^s  in  council. 

The  power  of  the  president  to  issue  instructions  to 
the  privateers  of  the  United  States,  has  already  been 
considered.  Congress  has  given  him  a  two-fold  power 
over  this  part  of  the  armed  force  of  the  nation.  He  is  ' 
authorized  to  grant  and  lo  revoke  their  commission^. 
Bnt  mnne  majta  eontinet  in  $e  minus :  he  may  therefore 
grant  with  ItmitaticHi,  and  he  may  revoke  in  part.  In 
issntng  the  instructioiis  in  question,  he  has  done  nothing 
more  than  he  liad  full  power  and  authority  to  do. 

TfUBdaff  MBtrdh  IBtlu  -  «Aifien^....MAB8HAii.,  Cf^.  Jl 

The  Court  m%^e  the  following  order : 
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THB         It  18  ordered  that  the  Claimaiit  have  leave  to  make 
MAKY9    further  proofs  by  affidavits,  as  to  the  followiii|^  points  : 

STAFFORD, 

MASTSR.      1.  As  to  his  owu  citizenship. 

^  As  to  tlie  names  of  the  heirs  %A  general  Fislier 
^ho  are  interested  in  tlie  property,  the  places  ot  their 
itisidence,  and  their  national  character* 

• 

S«  As  to  the  time  when  Mr.  Nanning  J.  Yisscher 
went  to  England ;  the  objects  which  he  had  in  view  in 
going  thither;  how  long  he  resided  there;  when  the 
cargo  claimed  by  him  was  purchased ;  and  when  he  re- 
tijAied  to  the  United  States.    And* 

4<«  As  to  the  instructions  which  the  VoiA  Jone$  bad  on 
board  at  the  time  of  the  capture  of  the  Mary ;  and  par- 
ticularly, whether  the  instructions  of  the  presid<3it  of 
the  28th  August,  1812,  had  been  delivered  to  the  cap* 
tain,  or  had  come  to  the  knowledge  of  the  captain  at 
the  time  of  the  capture ;  or  whether  the  Foul  Jones  had 
been  in  port  after  the  28th  of  August^  ±Si2,  and  before 
the  capture. 

It  is  further  ordered^  that  the  captors  be  dso  at  liber* 
ty  to  make  further  proof  as  to  these  several  mattc^^ 
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i960  BAGS  OF  COFFEE. 
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•d65en^...'WASHiN6TOir,  J.    . 

The  forfeitaire  THIS  was  an  appeal  from  the  sentence  of  tlie 
•f  gwds,  toi-  Circuit  Court  for  the  district  of  Maryland^  which  re- 
]!^^T^'^''  ^^^A  a  quantity  of  coffee  which  had  been  seized  and 
coQrsG  act  of  Iibell(^  for  violating  the  non-intercourse  act  of  March 

wSS^Vkea     *«^^  *«^^^  ^^-  ^'  P*  243,  §  4,  ^  5. 

pliice  upon  the 

SToff^nte  "^  "^^^  Claimants  in  Jhe  Court  below  alleged,  by  way  of 
and  i^Yiiida'  a  plea^  that  the  coffee  was  regularly  entered  and  the  duties 
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aecared  according  to  law^  after  whkh^  they  became  the  v.  states 
parchasers  for  valuable  consideration.    They  also  deni-        v. 
ed  that  it  was  imported  contrary  to  law.  1960  bagsT 

OF 

The  United  States  demurred  to  that  part  of  the  plea   coffee* 

which  states  the  purchase^  &c.  and  took  issue  upon  that  — 

part  of  the  plea  which  denies  the  illegal  importation.  >u^<iuents*ie 
By  the  sentence  of  the  district  Couii:  the  demurrer  Viras  pulSiS^^  rfl 
.overruled^  and  the  coffee  restored ;  which  sent(>nce  was  thou|^  there 
affirmed  in  the  Circuit  Court,  and  the  United  States  ap-  STena^r^I^iar 
pealed  to  this  Court.  permit  for 

;  ^  lauding  the 

The  cause  was  elaborately  argued,  by  the  w^^tomey  SSi^th^duI 
Oeneralf  Pinknet,  for  the  United  States,  and  by  Botd  *>«  »»*y  *»«▼« 
and  Harper,  for  the  ClaimaniSf  at  last  term,  and  again  ^^^  ^^' 
at  this. 

The  words  of  the  statute,  which  create  the  forfeiture, 
are  :  <<  That  whenever  any  articles,  the  importation  of 
^*  which  is  prohibited  by  this  act,  shall,  after  the.  20th 
*«  of  May  nextf  be  imported  into  the  United  States,'^ 
^*  ail  such  articles''  «  shall  be  forfeited.'' 

PiNKNET,  late  Mtomey  C^neral  for  the  United  States. 

Two  objections  have  been  milde  to  the  claim  of  the 
United  States,  for  this  forfeiture. 

V 

J.  That  the  right  of  the  United  States  does  not  vest 
until  seizure  and  condemnation,  aiid 

2.  That  the  United  States  are  bound  by  the  act  of 
their  officer  in  receiving  the  duties  and  permitting  the 
goods  to  be  entered. 

i.  The  forfeiture  occurs  at  the  moment  of  committing 
the^offeiice.    The  statute  says  whenever  ihe  act  is  done, 
the  thing  shall  be  forfeited.    No  other  time  is  mention- 
ed.   The  seizure  is  the  consequence  of  the  forfeiture,      • 
not  its  came.    The  thing  is  first  forfeited,  and  then  » 

seized.  The  forfeiture  immediately  follows  the  offence. 
The  seizure  is  merely  to  ascertain  the  fact.  This  is  the 
plain  construction,  or  rather  the  letter  of  the  statute. 

There  is  a  distinction  between  fo^feitQre9  at  common 
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V.  tTATU  law,  and  Umm  aceruit^  vtider  a  atatalfe    B  Urmtsb^ 

1960  BAoa 

OF  In  that  case  the  Ch.  Justice  said,  «  Where  a  forfei^^ 

ooFFBK.  <«  ture  is  given  by  a  statute^  the  rales  of  tbte  commm 

.  €4  law  may  be  dispensed  with,  and  the  tUng  forfeileA 

•<  nay  either  vest  iaiinediafteiy»  or  on  tbe  perforamnce 

<•  of  some  particular  act,  as  shall  be  tbe  will  et  Urn  hg^- 

<<  lature.    This  Hii«ist  depend  upon  the  eonabniction  ef 

«  the  statute.**    The  reason  why  the  Court  decided  m 

that  case  that  the  ri|^ht  to  the  ship  did  not  r^^  in  t^ 

United  States  immediately  upon  taking  the  £alae  oatb, 

.  /  was,  that  the  United  States  had  an  altematife»  either  to 

take  tbe  vessel  or  iU  valMtf  and  until  tbe  Unitad  Stales^ 

bad  made  their  dectk>n>  tbe  right  did  not  vent. 

But  there  are  two  cases  at  common  law,  where  ike 
forfeiture  relates  back  to  the  time  of  (be  ofence  attd 
avoids  intermediate  alienations* — dtodMid^  and  smeUe* 
So  aho  in  the  case  of  /eteajf  ani  JligU*  So  also  m  all 
cases  where  the  punishment  tor  the  offence  is  the  for- 
feiture of  the  thing  by  which  the  offence  was  conraritied« 
or  where  the  puiiishment  cannot  be  inBicted  on  the  per^ 
son*  In  treason  and  fdony,  the  forfettar«»  of  personal 
^battels  is  not  the  punishment  but  a  coroUary,  or  con- 
sequence  of  the  disability  imposed  on  the  person.  But 
in  regat*d  to  lands,  the  forfeiture  rdates  to  the  Ume  of 
the  offence  committed.  With  regard  to  purchasers  tbe 
rule  is  cuveat  emptor.  This  is  snid  to  be  a  bard  case, 
but  there  are  other  cases  equally  heard  depending  <hi 
the  same  rule*  If  goods  are  deposited  with  a  merchant 
to  keep,  and  he  sell  them,  unless  in  market  ffvetf,  Taiid 
we  have  no  market  oroert  in  this  country)  the  sale  is 
▼Old  and  the  owner  may  recover  theni  from  the  pnret»i- 
ser  wlio  bought  them  without  notice.  This  too  is  a 
bat*d  case,  bat  it  is  every  days  practice. 

To  show  that  the  forfeiture  attaches  at  the  moment 
df  the  offence  committed,  he  cited  5  7.  H.  112,  fFilkim 
V.  Despari.    Saik.  223  ^  12  MoL  93,  fiffterf  v.  ffUhei^ 
'  ed.    i  T.  R.  252,  Lodiyer  v.  Cffiey.    • 


/ 


2.  As  to  the  second  point,  he  said  it  was  impossibis 
to  contend  that  the  United  States  were  bound  by  their 
^^fllcer's  ignorance  of  the  fact  of  the  forfeitare  witen  ie 
received  the  duties  and  granted  the  permit. 
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iBoTD>  contra*  v.  statm 

The  demurrer  admits  that  the  coffee  was  properly  ±960  bagb 
^ntered^  tihat  the  duties  were  paid^  and  that  there  was  a        of 
bona^de  sale  and  transfer  of  the  coffee,  for  a  valuahle   ooffbb* 
conslderatiopf  before  seizure.    A  forfeiture  cannot  over-     -    ■  -w 
reach  a  bona  fide  /sale  to  third  person*    That  this  if 
the  rule  at  the  common  law  is  clearly  proved  by  they've* 
ry  learned  and  elaborate  argument  of  judge  Winchester 
in  giving  his  opinion  in  the  case  of  the  Jtnthany  Mangirif 
fS  Cranchi  B^J  s^nd  the  principle  has  been  recognized 
by  this  Court  in  the  same  case  (3  Cranch^  350,  United 
8tat$s  V.  Qfimdy  and  aL)    A  forfeiture  by  statute  is  not 
more  operative  than  a  forfeiture  at  common  law*    There 
is  no  expression  in  the  statute  to  jtistify  the  distinction^ 
The  common  ^w  s^ys  whenever  a  man  shall  commit 
treason  or  felony  he  shall  forfeit  his  goods  and  chatteli^ 
to  the  king. 

Bona. fide  purchasers  are  favored  at  Common  law^  JO 
Ves.jr.  ±04i,;e3cparte  Edwards — 1  East  94, 95 — 2  Esp.  tYi 
F.  Ca.7Si—i2M)d*  9i^2Cranch,  390—SCranch^  356— » 
e  Cranchf  153-*-5  Bac.  ab,  229»  The  forfeiture  must  be 
followed  by  seizure  and  condemnation  before  the  propcaiy  * 
c^n  vest  in  the  United  States.  This  pnnciple  has  been.de-^ 
<dded  by  this  Court  in  the  St  Domingo  cases,  where  the  law 
being  temporary  and  having  expired  after  condemnation 
in  the  Court  below  and  before  hearing  in  this  Courts  the 
property  was  restored,  which  could  not  have  been  the 
case  if  the  property  was  vested  in  the  United  States  by 
th^  commission  of  the  offence.  If  the  title  of  the  United 
States  was  complete  at  the  time  of  the  offence^  and  if 
the  seizure  was  nierely  to  ascertain  the  fact^  the  expira- 
tion of  the  law  could  not  divestthat  title  outof  the  Uni- 
ted.States,  and  this  Court  must  have  affirmed  the  sen*' 
tence  of  condemnation.  Featon  and  al.  t.  the  United 
Staies,  5  Cranch,  >81.  If  the  United  States  had  not 
d^covered  the  offence  for  three  years,  the  act  of  limita- 
tions would  have  barred  their  claim.  2  Cranck,  336^ 
J^i^ms  V.  Wood*  If  the  co9^  had  been  destroyed,  the 
'l^jljited  States  could  not  have  recovered  the  duties^  be- 
cause the  goods  were  not  legally  imported* 

3.  The  United  States  ai'e  estopped  from  claiming  ttie 
property  by  the  acts  of  their  officer^  in  gcantipg  the  pe^r^ 
VOt.  VlIL  61 
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V*  rr ATBI  mit  and  receiving  the  duties.    The  acts  ef  efficera^  ai^ 
t>.        to  be  fayored.    16  Vtn.  ±i^,  tU.  Officers.    17  Vin.  ±53. 

iMO  SAGS 

•9  The  permit  to  land  the  coflKe,  and  the  receipt  for  tke 

comm.  duties  are  conclusive  e^dence  to  all  the  worlds  except  the 
illegal  importer^  that  the  coffbe  was  lawfoBy  imported; 
If  a  Claimant  encourage  the  vendee  to  biij>  bh  chdm 
shall  be  postponed  to  that  of  the  purchaser*  9ugden  on 
Vendm^t  480.  Acceptance  of  rent  Is  an^  admtssfoit  of 
title.  fS  Fin.  149.  So  here  acceptance  of  the  dutiJiBa 
1^  an  admission  of  a  lawful  iniiHirtaMoiu  A  purcbaaer 
is  only  hound  to  use  reasonable  diligence;  He  has  onlf 
to  asic  whether  there  be  a  regular  permit  to  hntd  the 
goods»  and'  whether  the  duties  have  been  paid.  If  the 
ollcers  were  mistaken^  and  have  given  evidence  of  a 
good  titlef  their  mistake  ought  not  to  injnre  an  innocent 
purchaser.  2  Br.  C.  C.  3S9^B  T' R.  ±±9~t  T.  R^  tW— 
S  Cranefh  SS9,  390. 

The  inconveniences  of  such  a  rul&  woidd  be  uiioien- 
ble-^the  utmost  prudence  could  notprerent  a  man  from 
loss. 

In  persomd  chattels^  possession  is  the  cHt^on  of 
titte,  IS  Fe«.  j>;  lai. 

Hakpeb^  an  (he  same  fide. 

This  IS  a  case  of  bona  Jlde,  purchase,  fi>r  a  valnaftle 
consideration  without  notice.  It  is  presumed  to  be  with- 
out notice,  because  the  contrary  does  not  appear.  The 
only  case  supposed  to  be  against  us  is  that  of  Soberts  t* 
fFiihered,  h  Mod.  191.  1^  MO.  0%  8tdh  225.  That 
Was  a  case  of  detinue  against  the  wrong-doer.  There 
Was  no  intervention  of  a  pdrchas^  without  notice. 
The  relation  of  the  forfeiture  to  the  tilne  of  tie  offence 
is  never  suffered'  to  over-reach  an  innocent  purchaser 
"^thont  notice.  Relation  is  a  fiction  of  law,  which  Is 
never- allowed  to  do  injustiq^  Where  a  party  not  evify 
conceals  bis  daim,  but  gftes  out  tiiat  the  title  is  ddtr 
he  shall  be  postponed.  Tlie  permit  was  eridence^Bit 
which  the  Claimant  had  aright  to  rely.  No  one  ewr 
take  advantage  of  his  own  act  to  injure  anothw. 

Aa  to  thiD  commoa  law  doctriM  of  forf6iiujre>  tba 
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cases  of  treiison  and  felony  furnish  the  general  nde  ;V* 
the  cfises  of  deodandt  suicide  and  flight  are  exceptums.        v. 
In  treason  and  felony  the  forfeitare  is  admitted  not  tol^GOBAjOf 
relate  to  the  fkct  committed.    In  the  case  of  deodand^        of 
the  exception  to  the  rule  is  founded  ojn  the  notoriety  of  oorrBB» 
the  fact.    In  the  case  of  suicide  the  reason  for  the  ex- 
ception is  that  there  is  no  other  mode  of  punishing  the 

^  oflTence^  and  flight  is  an  admission  of  the  fact^  and  a 
withdrawing  himself  from  punishment*  Notoriety  >  con- 
fession, and  the  inability  to  inflict  other  punishment 
.  are  the  grounds  of  these  exceptions  to  the  general  ruk^ 
In  treason  and  felony ,  if  the  goods  are  sold  lorn  Jide. 
without  notice,  the  forfeiture  relates  back  only  to  the 

•  conviction.  Unimpeached  possession  as  evidence  of 
unimpeached  title.  This  principle  applies  to  forfeitures 
under  a  statute  as  well  as  to  those  at  common  law. 
The  rule  caveat  emptor.^  is  never  applied  to  secret  liens^ 

rPwKNBT^  in  reply. 

The  letter  of  the  act  of  congr^s  is  plain  and  express. 
The  forfeiture  is  the  necessary  and  immediate  conse- 
quence of  the  offepcet  No  other  time  is  mentioned. 
;He  did  not  mean  to  isay  that  the  title  of  the  United  States 
is  consummated  until  condemnation.  But  the  forfeiture 
attaches  by  the  commission  of  the  offencei  and  over* 
reaches  all  intermediate  acts.  This  doctrine  is  neces- 
sai*y  for  the  jmbUc  good,  otherwise  the  rights  of  ^he 
United  States  would  be  defeated  by  fictitious  sales,  thQ 
fraud  of  which  it  would  he  difficultt  perhaps  impossible* 
to  detect  The  forfeiture  of  the  thing,  by  which  the 
ofience  is  comn^tted,  is  the  punishment  itself,  not  a 
mere  consequence  of  a  disability.  It  passes  to  the  pur-r 
€ha^er  cim  onere.  Where  legal  rights  baFe  attached 
the  rule  caveat  emptor  always  applies,  but  never  to  equi^ 
table  liens  without  notice. 

As  to  real  estate,  the  relation  in  treason  and  felony 
was  to  the  offence  committed^r^wl^y  did  not  the  ai^u- 
ment  ab  inconveniejiU  control  the  rule  in  that  case  ? 
JPkwden,  260,.  3JI0, 

In  the  case  of  deodanAr^^L  horse  Icicks  a  man :  before 
the  man  dies  the  horse  Isjaold-^the  «[ian.^di^«  tl^e  Iiorii 
is  foifeitejd  ^s  4eio4^ndf 


4M  SUPBEME  COUBT  U.  SL 

V.  STATES     Where  is  the  notoriety  ?  The  tree  reason  is,  that  it 

V.        is  a  forft^ture  of  the  offending  thing.    In  felony,  nothing^ 

i960  BAGS  but  sale  in  market  overt  can  prevent  the  relation  of  the 

OF        forfeiture  to  the  time  of  the  offence.     If  feh  de  se  give 

COFTBB.   himself  a  mortal  wound,  and  before  his  death  convey 

■    ■       his  estate,  and  die,  the  conveyance  is  void.     So  in  tYie 

case  of  fli{^ht  after  felony.    The  law  looks  principally 

to  the  thing  for  punishment. 

The  general  rule  of  the  law  of  England  is  that  a  pur- 
chaser of  personal  goods  is  not  safe  unless  he  purchar 
sed  in  market  overt 

If  the  United  States  could  be  estopped  by  the  acts  of  '  « 
their  officers,  the  plea  b  as  good  in  behalf  of  the  illegal 
'  importer  as  of  the  innocent  purchaser.  The  purchaser 
was  as  much  bound  to  know  of  the  offence  as  to  the  col- 
lector. But  the  collector  had  no  authority  to  waive  the 
penaly,  and  therefore  cannot  be  presumed  to  have  waiv- 
ed it.  If  he  had  even  given  a  rdeqse  of  the  forfettore  it 
would  have  been  void. 

The  argument  ab  inconvenienUf  is  raAer  an  argu- 
ment ad  ndsericardiam.  If  there  be  hardship  in  the 
case,  application  should  be  made  to  the  secretary  of  the 
treasury  who  has  power  to  relieve. 

In  the  St.  Domingo  cases,  the  law  had  expired|  with- 
out any  provision  being  made  to  enforce  the  penalty  ii| 
existing  cases.  After  the  expiration  of  the  law  th& 
Court  had  no  authority  to  condemn ;  and  the  appeal 
^nndlled  the  sentence  of  the  Court  below. 

« 
March  ibth.    f  Mabshajx^  CA.  /.  being  absent,^ 

JoHVsoK,  X  delivered  the  opinion  of  the  Court  as 

follows ; 

•  .         • 

This  case  has  been  ^gned  very  elaborately  and  has 
been  a  long  time  under  consideration.  But  from  the  d^- 
pision  which  the  Court  has  at  length  come  to,  its  merits 
are  brought  within  a  very  limited  compass. 

We  are  of  opinion  that  the  question  rests  altf^ther 
fm  the  wordinjif  of  the  act  of  Congress :  by  which  it  k 
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expressly  declared  that  the  forfeiture  shall  take  place  xr.  states 
upon  the  commission  of  the  offence.    If  the  phraseology        v* 
were  such  as,  in  the  opinion  of  the  majority  of  the  Court*  to  1 960  bags 
admit  of  doubt,  it  would  then  be  proper  to  resort  to  ana*        of 
)og^  and  the  doctrine  of  forfeiture  at  common  law,  to  as-   coffeb. 
sist  the  mind  in  coming  to  a  conclusion.    But  from  the— — — 
view  in  which  the  subject  appears  to  a  majority  of  the 
Court  all  assistance  derivable  from  that  quarter  becomes" 
unnecessary, 

It  is  true  that  cases  of  hardship  and  even  absurdity 
may  be  supposed  to  grow  out  of  this  decision,  but  on  the 
other  hand  if  by  a  sale  it  is  put  in  the  power  of  an  offen- 
jder  to  purge  a  forfeiture,  a  state  of  things  not  less  absurd 
will  cei*taii)ly  result  from  it. 

When  hardships  shall  arise,  provision  is  made  by  law 
for  affording  relief  under  authority  much  more  competent 
to  deeide  on  such  cases,  than  this  Court  ever  can  be. 

In  the  eternal  struggle  that  exists  between  the  avarice, 
enterpri;ze  and  combinations  of  individuals  on  the  one 
hand,  and  the  power  charged  with  the  administration  of 
the  laws  on  the  other,  severe  laws  are  rendered  necessa- 
ry to  enable  the  executive  to  carry  into  effect  the  mea- 
sures of  policy  adopted  by  the  legislature.  To  them  be- 
longs the  right  to  decide  on  what  event  a  divesture  of 
right  shall  take  place,  whether  on  the  commission  of  the 
offence,  the  seizure,  or  the  condemnation.  In  this  in- 
stance we  are  of  opinion  that  the  commission  of  the  of- 
fence marks  the  point  of  time  on  which  the  statutary 
transfer  of  right  takes  place. 

The  decree  of  the  Circuit  Court  of  Maryland  on  the 
ilemurrer,  is  therefore  reversed,  and  the  fause  remanded 
^hat  the  issue  in  fact  may  be  tried. 

Stort,  J.  The  decree  which  hasjust  been  pronounced 
by  a  majority  of  the  Court  is  deciisive  of  the  case  of  the 
Mars,  which  isnowpending  in  this  Court,  and  my  decision 
therein  must  be  reversed.  The  opinion  wliich  I  there 
held  and  the  reasons  which  support  it,  are  disclosed  on 
the  record,  and  though  the  discussion  in  this  Court  has 
not  increased  my  confidence  in  that  opinion ;  neverthe- 
less as  I  am  not  yet  satisfied  of  its  incorrectness,  and  two 
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n.  STATU  of  iny  brethren  concur  ih  it,  I  shall  m»ke  no  apologr  &X 

V.        introducing  it  in  this  place. 

1960  BAGS 

or  It  is  as  follouvs : 

The  present  infonnatton  proceeds  for  a  forteitwpc  of 
tlie  brig  Mars  upon  the  allegation  that  the  brig  depart- 
,cd  from  the  United  States  bound  to  a  pennitted  port 
without  giving  bond  pursuant  to  the  art  of  the  Ist  of 
March  1809,  ch.  91,  §  15.  There  are  other  counta  in 
the  information  which  I  need  not  now  consider,  because 
it  is  admitted  there  was  a  forfeiture  under  the  first 
count,  and  the  answer  of  the  present  Clsdmaxit  seta  upt 
as  a  justification  of  his  title,  that  he  is  a  bona  JWe  pwr- 
chaser  for  a  valuable  consideration  and  without  notic*  of 
the  offence;  and  it  is  admitted  that  this  justification  is 
true  in  point  of  fact;  and  ttiat  there  have  been  no  iocsfces 
either  as  to  the  United  States,  or  as  to  the  purchaser. 

The  question  presented  to  the  Court  is,  whether  pro- 
perty, which  has  become  forfeited  to  the  United  States^ 
and  afterwards,  and  before  seisLure,  while  remaining  in 
tlie  possession  of  tlie  vendor,  is  sold  to  a  hana^fidf  pnr^ 
chaser  for  a  valuble  con8idcrat«)n  without  »otice,  is  pro- 
tected against  the  claim  of  the  United  Stateu 

This  question  is  peculiarly  delicate  and  interestiAg  in 
whatever  way  it  is  considered.  On  the  one  hand  it 
strikes  at  the  root  of  almost  all  the  forfeitures  in  rtm 
which  the  legislature  has  provided  to  guard  the  revenue 
laws  from  ahuse ;— and  if  the  decision  be  against  the 
United  States,  it  may  open  a  wide  fidd  for  fraud  and 
colorable  transfers,  to  the  encouragement  of  offenders. 
On  the  other  hand,  if  the  secret  twnt  of  fortetoure  be  in- 
dissolubly  attached  to  the  property,  so  that  at  any  time 
and  under  any  circumstances  witiiin  the  UmitatiQiis  of 
law,  the  United  States  may  enforce  their  rights  against 
innocent  purchasers,  it  is  easy  to  foresee  that  great  em- 
barrassments will  arise  to  the  ciomniercial  interests  of  the 
countiy ;  and  no  man,  whatevijr  may  he  his  cautioo  or 
diligence,  can  guard  himself  from  iBaury  and  perhaps 
ruin.  Considerations  of  this  ntdiure  ha^e  pressed  heavily 
vpon  niy  mind,  and  I  have  therefore  been  solicitous  to 
avoid  a  discussion  involving  so  moch  public  as  well  as 
private.importauce.  Icon  W  have  wished  to  ha.ve  reserv- 
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ed  t\A9  question  for  the  considerationt  of  all  the  judges  v.  states 
iti  ttie  highest  Mbanalv  that  in  forming  my  opinion  I        v. 
might  hare  had  the  light  reflected  from  their  minds^  and  1960  bagIt 
the^  benefit  of  their  acknowledged  learning.    The  parties        of 
bare  however  seen  fit  to  parsne  another  course^  and  I  Ooffbe. 
shall  meet  the  questioh  as  my  duty  requires  i^thout  ask-  — — .^^-^ 
ing  fbr  sheitef  ufader  any  authority ;  though  not  without 
extreme  diffidence. 

Before  I  proceed  to  the  principle  question^  it  will  be 
necessary  to  clear  the  way  by  adverting  to  some  con- 
siderations which  have  grown  out  of  the  argument  on 
each  side.  It  should  be  remembered  that  this  is  not  a 
case  where  the  vendor  was  o/id  qfpossessionf  and  of  course 
where  the  law  might  infer  a  want  of  due  diligence  in  the 
purchaser.  To  such  a  case  the  maxim  caveat  emptor 
woidd  certainly  apply.  Nor  is  the  present  a  case  where 
fte  sate  was  made  at  the  first  moment  when  th(B  property 
came  within  the  jurisdiction  or  grasp  of  the  United 
States — ^for  I  should  have  little  doubt  that  such  a  hurried 
sale  could  hardly  be  the  foundation  of  a  solid  title.  It  is ' 
not  a  case  of  voluntary  gift  or  collusive  transfer  whith 
would  probably  share  the  fate  of  all  bounties  in  fraud  or 
exclusion  of  public  rights.   Jones  v.  ^shurst.   Skin.  3i(7. 

It  is  admitted  that  the  sale  is  honajide^  for  ^  .valuable 
consideratioUf  and  without  any  express  or  implied  no- 
tice. Further,  the  statute,  on  which  the  informatiori  is 
founded,  ha?  declared  that  the  property  shall  be  wholly 
forfeited^  if  the  ofibnce  be  committed ;  but  it  has  not  de- 
clared at  what  tim<f  it  shall  take  effect,  to  what  time  it 
shall  relate,  nor  whether  it  shall  be  incapable  of  being 
purged  by  subsequent  events.  The  forfeitures  under  the 
statute  are  to  be  distributed  in  the  same  manner  as  for- 
feitures under  the  collection  act  of  2(i  Marchf  1799,  $  91, 
by  which  informers  and  officers  of  the  customs,  as  weU 
as  the  government,  may  acquire  vested  interests  ;  and  it 
follows  therefol^  that  these  interests,  as  to  informers  and 
officers  of  the  customs,  cannot  vest  until  their  rights  are 
ascertained  by  seizure  or  condemnation. 

It  has  been  argued  on  the  part  of  the  United  States^ 
that  the  forfeiture  is,  by  the  statute,  made  absolute  on  the 
commission  of  the  offence,  and  as  it  was  competent  for  the 
legisfaitiire  to  enact  such  n  law,  the  tide  cannot  be  dives- 
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U.  STATES  ted  by  any  subsequent  event.    That  the  cases  oftcrfei-^ 
V.        ture  at  the  coirnnonlaw  at^e  not  applicable  because  they 

1960  B.tOS  depend  upon  the  qualification  annexed  to  them  by  the 
OF  common  laWf  which  makes  them  conditicMial  only,  and 
Coffee,  not  absolute  forfeitures^  whereas  the  present  statute  has 
annexed  no  qualification :  And  in  suppoK  of  this  dis- 
tinction the  opinion  of  the  chief  justice  in  the  case  of  the 
United  States  v.  Ch^ndy  ^  aL  S  Cranchf  S37f  bas  been 
quoted  where  lie  says,  (p.  350»)  <<  It  has  been  proved 
**  that  in  all  forfeitures  accruing  at  commoiilaWfiiotViuig 
<<  vests  in  the  government  until  some  legal  step  8\ian  be 
« taken  for  the  assertion  of  its  right ;  after  wbich«  foF 
'<  many  purposes,  the  doctrine  of  relation  carries  back 
*f  the  title  to  the  commission  of  the  offence,  but  the  dis- 
**  tinction,  taken  by  the  counsel  for  the  United  States^ 
«  between  forfeitures  at  common  law  and  those  accruing 
*i  under  a  statute,  is  certainly  a  sound  one»  Whore  a 
<<  forfeiture  is  given  by  a  statute  the  rules  of  the  common 
**  law  may  be  dispensed  with,  and  the  thing  forfeited 
^  may  either  vest  immediately  or  on  the  performance  of 
^<  some  particular  act,  as  shsdl  be  the  will  of  the  le^sia- 
**  ture.  This  must  dei)cnd  upon  the  construction  of  the 
•*  statute." 

•  * 

I  entirely  subscribe  to  the  doctrine  here  stated  by  Uie 
chief  justice.  There  can  be  no  doubt  that  the  legislature 
may  provide  that  its  forfeitures  shall  take  eSect  differ^ 
cntly  from  the  course  prescribed  by  the  common  law ; 
but  the  question  will  always  be :  Have  the  legislatui'e 
so  done  ?  If  they  have  not,  shall  the  rules  of  the  common 
law  govern  in  the  absence  of  any  positive  declarati<m  2 
It  should  be  remembered  also,  that  the  chief  justice  is 
liere  speaking  in  a  case  where  the  main  question  before 
him  rested  in  a  considerable  degree  upon  the  point  whe- 
ther tiie  legislature  had  not  given  an  election  of  remedy, 
and  suspended  the  vesting  of  any  interest  until  the  de- 
termination of  that  election.  But  I  appreliend  that  the 
words  of  the  chief  justice  by  no  means  imply  that  when  a 
forfeiture  in  rem  is  attached  to  a  statute  offence,  the 
rules  of  the  common  law  are  of  course  excluded.  They 
do  not  in  my  judgment  import  more  than  the  opinion 
which  I  have  already  expr<^«sed.  Now  in  the  case  at 
bar,  i  cannot  perceive  in  the  language  of  the  legislature 
any  systematic  exclusion  of  the  common  law  as  to  for- 
feitures.   They  have  declared  no  more  than  that  the 
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eSmniission  of  an  act  shall  induce  a  forfeiture :  and  so  v.  SYxni 
ias  the  common  law;  but  the  question  as  to  the  nature        v. 
and  extent  of  the  operation  of  this  forfeiture  is  no  where^  i960  bag^ 
that  I  can  perceive  touched.    This  view  of  the  subject        ov 
leads  me  to  deny  another  position  assumed  by  the  coun-   coffbb. 
«el  for  the  United  States,  viz.  that  the  doi  trint*  of  rela-        ■ 
tion  has  nothing  to  do  with  the  present  roatroversy    In 
the  (progress  of  this  examination,  1  think*  if  not  already 
Bhewll,  it  will  sufficiently  appear  that  the  doctrine  of  re- 
lation has  a  very  powerful  influence  in  every  essential 
view  of  l^e  subject. 

I  will  now  consider  the  main  question^  which  perhaps 
may  be  divided  into  two  branches. 

1.  What  is  the  interest  or  right  which  attaches  to 
the  government  in  forfeitures  of  property  before  any  act 
done  to  vindicate  its  plaims  ? 

2.  What  is  the  operation  of  such  act  done  to  vindicate 
its  claims ;  as  to  the  offenders,  and  as  to  strangers  2 

* 

# 

1.  As  to  tlie  first  point.  In  all  cases  at  common  law 
where  lands  are  forfeited  for  the  pet*sonal  offence  of  the 
party,  I  take  the  rule  to  be  universally  true,  that  until 
the  offence  is  ascertained,  by  conviction  and  attaindert  « 

no  title  vests  in  the  sovereign. 

<  • 

Before  that  time  the  party  is  entitled  to  the  possession 
and  profits  of  his  lands,  and  the  government  have  no 
vested  right  in  them,  either  to  enter  or  dispose  of  the! 
estate,  2  Inst  48.  8taund^  P.  C.  192.  Nay,  even  aftei^ 
attainder  until  office  found  the  sovereign  is  considered, a^ 
having  but  a  possession  in  law,  and  an  office  is  necessa* 
rj  to  complete  a  title.  Staund.  P.  C.  198.  The  offen- 
der, therefore,  has  until  conviction  full  power  and  author 
rity  to  alien  his  lands  and  to  convey  to  the  purchaser  li 
complete  and  legal,  though  defeasable  seizin ;  and  unless 
such  conviction  follow  the  offence  the  alienation  is  good 
against  all  the  world.  For,  as  Bracton  says,  (^tib.  2» 
ch»  IS,  p.  30.)  ^<  ea  yero,  quse  post  feloniam  facta  sunt# 
"<<  semper  vaient  and  tenent  nisi  fuerit  condemnatio  sub* 
«« secuta,  et  si  fuerit  subsecuta,  non  vaient. 

If  this  be  true^  and  there  seems oio  reason  to  doubt  it^ . 
VOL;  YiUi  6% 
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tkUif.  9£3.*«^2 Mfi. %2f  whd  fFiOms  v.  Bespardf  5  T.ML v.WTknkB 
11^  support  a  contrary  doctrine.    But  on  examinatioii        Vk     " 
th^  appear  tome  to  coiifirm  it.    Iti  tlie  firsts  the  acliott,  1900  bam 
urad  detiiiae  for  property  forfeited  under  the  navigation       of 
act  of  Charles  ^d,  and  the  Court  held  that  the  action  mrwmm 
wiU  lay»  iecame  the  Imnging  acH&n  m^amUed  to  a  semtre^ 
In  the  latter  case  there  had  been  actual  seizure  made  for 
the  forfeiturOf  and  the  sole  question  was  if  condemnation 
^i/«re  «ot  Mceasary  to  divest  the  propeiiy  of  Hie  owiinr^ 

If  I  ftfn  right  in  fte  view  which  I  have  already  taken 
of  the  oub]ect»  there  can  be  little  donbt  thutt&e  title  of 
the  United  Stiles  so  far  as  affects  third  persotis  resto 
mainly  on  the  doctrine  of  relation ;'  and  that  the  counsel 
for  the  United  States  must  call  in  the  aid  of  the  common 
law  to  esfiHtce  the  present  claim.  For  if  no  title  vests 
untH  seizure,  there  muOtat  the  time  of  seizure  be  a  title 
in  tiie  offendilig  party  ci^ble  of  bei^g  divested  Oftd  of 
vesting  in  the  Unit^  States*  But  at  the  time  of  tho 
^"eseot  seizure  that  title  hi£d  been  transferred  to  the  pre^ 
setot  Claimant  and  liothiiq;  was  left  in  the  vendor  C9ifiii^ 
Me  of  transfers 

2.  This  tends  me  to  the  examination  of  the  second 
pointy  viz.  What  is  the  operation  of  the  acts  done  by 
the  sovereign  to  vis#oflte  his  title  by  fcnHTeitare  2 

At  common  law,  in  case  of  attainder  for  treasoh  or  M* 
ony  the  forfeiture  oflanis  relates  back  to  the  time  of  the 
offence  committed'so  lus  to  avoid  all  ilitermedfate  changes 
and  coo veyancesb  4  BL  Com.  481, 487^^*-^.  IM.  500>  ^« 
SUnmi*  F.  Ci  t9%  but  in  gemerid,  in  like  cases  the  for* 
feitijire  of  goods  and  chattels  relate^  back  oftly  to  tfao 
time  of  t&mvktwn  so  that  all  previous  ehafetges  and  aiien«fc 
ations,  and  eveb  bona  fide  g^ttd^  are  protected,  4  BL  C0mk 
387.~Ct».  lit  591.  Skmni.  F.  C.  193.  Peirk.  $  «9>^ 
Skinn.  357.  There  are  some  cases  in  which  the  relation 
is  carried  back  to  the  time  of  the  inqnisitibn  made ;  but# 
vnless  that  of  suicide  form  tm  e&eoption>  there  is  no  caM 
where  the  rellition  is  pressed  beyolMi  the  time  of  the  pro^ 
serution.  According  to  (he  decision  in  Pbwden  MO^  n 
jfel0  de  «e  forfeits  All  his  goods  and  chattels,  from  the  timo 
of  committing  the  aet  which  occasions  the  death :  an4 
the  doctrine  seems  to  be  supposed  by  Sax  1^*  ffisardf  1 
lev,  8f    The  genmd  gi^omii  Josignod  fbr  i^  i%  tfaot 
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V.  STATES  otherwise  the  offender  would  go  nnpiuiishedy  and  it  is 

T.        c<»mpai*ed  to  the  case  of  flight  ihdr  fdony.    Now  adniit- 

4960  BAGS  ting  that  this  is  a  solid  reasont  and  a  suflkient  foanda- 

ov       tion  for  a  legal  adjudication^  it  may  weO  be  doubted  if 

COFPE&*  the  doctrine,  or  the  decision,  in  Plowden,  required  the 

^  forfeiture  to  relate  back  further  than  the  death  of  tloA 

party. 

The  rase  was  that  sir  James  Hales,  the  offender,  was 
joint-tnant  with  his  wife  of  a  term  of  years ^  and  the 
qu(*fltion  made  was  whether  after  inquisition  the  for- 
feiture should  not  relate  back  so  as  to  over-reach  the 
riglit  of  survivorship  which  accrued  to  the  wife* 

Now  one  of  the  judges  (Weston)  held  that  the  for^ 
feiture  shf)uld  only  have  relation  to  the  death,  at  which 
time  the  title  of  ttie  wife  accrued ;  yet  in  this  concourse 
of  titles,  the  king's  title  by  prerogative  should  be  pre- 
ferred. Plowd.  26^ ;  and  I  find  that  lord  Hale  fi  Eale^ 
F.  C.  414  ;  expresses  great  doubt  whether,  for  ail  purr 
po9<*s,  the  relation  x^ould  be  ci^rried  back  to  the  st^ke 
which  occasioned  the  death.  Be  this  case  as  it  may,  it 
is  tlie  oinly  exception  to  the  geoeral  doctrine;  and  inter 
apices  juris ;  a  case  so  unjust  as  that  which  robbed  an 
unfortunate  woman  not  only  of  the  moiety  which  ^vest^d 
jin  her  by  survivorship  from  her  husband,  hut  of  the 
other  moiety  absolutely  vested  in  her  by  grant,  I  am 
glad  to  find  is  a  judicial  anomaly* 

I  hUve  said  that  the  case  of  afdo  de  se  forms  the  only 
exception  to  the  general  rule.  There  are  autfaorities  to 
fihow  that  in  case  of  flight  for  felony,  the  forfeiture,  after 
it  i8  founid  by  inquisition,  verdict,  or  indictment,  relates 
back  to  the  time  of  the  flight  so  as  to  avoid  all  mesne 
acts.  Rex  v.  Wendman^  Cro^  Jae*  82.  But  I  think  the 
better  opinion,  notwithstanding,  is  that  it  relates  only 
to  the  time  of  finding  the  flight  €o.  lit.  390.  Stmnd. 
P.  C.  192,  B  Co.  109,  b.  Bro.  Foifeitnre  des  terr«,  119* 
Id.  Belatumf  St.  But  it  has  been  argued  that  admitting 
the  rule  that  the  forfeiture  of  ^ods  and  chattels  in  ge- 
neral relates  back  to  the  time  of  conviction,  yet  it  is  in- 
applicable to  a  case  where  n  specific  thing  is  declared 
forfeited  by  law,  for  in  snch  case  the  cm^ms  delicti  at- 
taches to  the  thing  in  whose  hands  soever  it  may  corner 
and  the  case  of  deodand,  put  by  counsel,  in  Plewden^ 
i^%  M  cited  in  iUustratfoo*  <<If  my  horse  stxike  a  naoi 
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<<  and  afterwards  I  sell  my  horse^  and  after  that  the  v.  states 
«^  mao  dies,  the  horse  shall  be  forfeited.''  I  do  not  find  v. 
anj  authority  to  support  this  position,  although  it  is  1960  bacm 
cited  as  law  in  1  Hawk.  P.  C.  ch.  26,  $  T,  and  in  terms  of 
de  la  leyt  deodand*  It  seems  a  peculiar  case  growing  goffbe. 
out  of  the  avarice  of  the  church  and  the  superstition  of 
the  layity  in  ancient  times.  The  distinction  seems  also 
countenanced  by  the  Court  in  Lockyer  v*  Offleyf  1  T.  R* 
252.  Ihe  counsel  for  the  Plaint i AT  there  argued  that 
the  ship  was  forfeited  the  moment  the  smuggling  was 
con^itted,  even  though  she  had  afterwards  come  into 
the  hands  of  a  hana  Jide  purchaser ;  and  Mr.  justice 
Wiiles  in  delivering  the  opinion  of  the  Court,  in  alluding 
to  the  argument  that  the  forfeiture  attached  the  mo- 
ment the  act  was  done,  said,  <<  it  may  be  so  as  to  some 
<«  purposes,  as  to  prevent  intermediate  alienations  and 
<^  incumbrances."  To  be  sure  this  expression  carries* 
with  it  a,  pretty  strong  implication;  but  in  the  same 
case,  returning  to  the  argument,  tlie  same  learned  judge 
8a38,  f^  I  do  not  know  that  it  has  been  ever  so  decided — 
<c  it  may  depend  upon  (Circumstances,  such  as  length  of 
<<  possession,  laches  in  seizing  or  other  matters."  And 
the  decision  of  the  Coirrt  went  ultimately  upon  other 
grpunds.  1  must,  therfore,  consider  the  authority  as 
not  fairly  extending  to  this  point,  and  indeed  as  rather  ^ 
leaning  the  other  way.  On  the  other  hand,  the  case  of 
Lord  and  villain  has  been  cited  from  Oo.Xt^»118,$117, 
to  show  that  even  where  a  right  ta^seize  property  ex- 
ists in  the  Lord,  it  is  not  perfected  by  seizure  so  as  to 
over-reach  prior  alienations;  for  until  seizure  it  is  said 
that  he  has  neither  ^'«8  in  re,  nor  jus  ad  rem^  but  a  mere 
possibility.  And  the  conclusion  drawn  from  this  ex- 
ample is  not  materially  affected  by  the  oonsideration 
that  a  contrary  doctrine  prevails  in  the  case  of  the 
sovereign,  (Id.  $118^  because  the  reason  assigned  is 
perfectly  consistent  with  it ;  viz.  that  the  property  is  in 
the  sovereign  before  any  seizure  or  office.  I  do  not 
Ijiink  much  i«liance  can  be  placed  upon  analogies  bor- 
rowed from  the  feudal  tenures,  because  they  wei%  go- 
yerned  by  peculiar  and  technical  niceties,  the  reasons 
of  which  have  long  since  ceased,  and  perhaps  cannot 
now  be  well  understood.  But  if  the  principle  of  the 
case  put  be  that  where  the  absolute  property  is  not  vest'- 
ed  h^OTt.tht  aliinaJtiMf  a  subsequent  seizure  will  not 
ftvoid  such  alienation  if  made  bona  fide,  it  is  directly  ap- 
"  to  the  case  at  bar. 
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Al>  Aa|U  SOS*    S^Uc*  995«    t%  Mid.±7fi*    And  the  re-  ir.  8Tatb« 
latioa  (foes  not  eit^d  beyond  tiie  tinie  of  the  comnK'nce-        t. 
ment  of  ^e  title.    The  case  of  the  Anthony  Mtnginf  S 1960  baos 
fi^rasidk^  3d6,  n.  beibve  Mr,  justice  Winchester^  is  the        ov 
only  other  autlioritjr  dial  1  recollect,  wliich  has  been  coffer. 
thought  materially  to  bear  upon  the  question.    I  enter^  ^..............^ 

tain  the  most  entire  respect  for  the  opinions  of  that  tru- 
ly able  aiad  learned  judge :  and  although  the  decision  of 
that  case  did  not  rest  upon  the  present  question^  it  is 
but  justice  to  acknowledge  that  it  has  thrown  great 
light:  on  the  subject}  and  enabled  us  all  to  meet  the  stress 
of  this  cause  with  more  certainty  than  could  otlierwise 
have  been  done.  It  was  very  clearly  the  opinion  of  the 
lei^med  judge  that  a  seizure  did  not  relate  back  to  the 
time  of  fiirfeiture  so  ail  to  over-reach  an  intermediate  - 
bona  fidt  conveyance;  and  he  has  certainly  offlrcd 
Cogent  reasons  in  support  of  that  opiuion.  But  after  a 
diligent  examination  of  the  anihorities  cited  by  him*  I 
am  well  satisfied  that  the  point  has  never  been  solemn- 
ly adjud^d^  and  must  now  be  decided  upon  principle. 

It  seems  to  be  a  rule  founded  in  common  sense,  as 
veil  as  strict  justice,  that  ficticms  of  law  shall  not  be 
permitted  to  Work  any  wrong,  but  shall  be  used  ui  rm 
iiiagis  vakai  quam  pereatf  3  Rep*  28,  5.  and  this  rule, 
so  equitable  in  itself,  seems  recognized  in  the  com  mom 
law.    13  Rep.  21.    2  re?i^.  5800.    And  in  respect  to  the. 
doctiine  of  relation,  this  ride  has  been  admitted  in  its 
fullest  extent  in  civil  cases.    Bro.  Rdatioih  18-   i  H.  7; 
17.    Bro.  Dd)t,  139.    6  Rep.  76,  b.    S  Rep.  28.  ft.    For  - 
it  has  been  repeatedly  adjudged  that  relations  shall 
never  work  an  injury,  «  and  shall  liever  lie  strained  td 
•*  the  prejudice  of  a  third  person  who  is  not  a  privy  or         , 
««  a  party  to  the  act:*'  and  further,  that  <»in  destruction 
**  of  a  lawful  estate  vested,  the  law  will  never  make  any 
«  fiction.**    3  Rep.  29.    2  Verd.  200. 

It  is  true,  as  we  have  already  seen,  that  a  different 
rale  prevails  as  to  forfeitures  of  lancie  in  treason  and 
felony,  fotmded  probably  on  feudal  principles,  or  the 
barbaric  cltaracter  of  the  times ;  yet  even  as  to  cases 
of  treasoift  and  felony  a  striking  distinction  is  admitted 
in  favor  of  goods  and  chattels ;  and  mesne  acts  before 
conviction  or  inquisition  are  suffered  to  rstain  their  ac- 
tnal  validity. 
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V.  STATES  Looking  to  the  vast  extent  of  commercial  fransfets^ 
V.        the  favor  with  wliich  navigation  and  trade  are  fusteitMl 

i960  BAQS  in  moilern  timed*  and  the  extreaie  difficult]^  of  ascer^ 

OF        taining  latent  defeats  of  title,  it  Beeme  difficult  to  resist 

COFFEE,  the  impression  that  the  present  is  a  case  which  requires 

— — — i-*  the  application  of  the  milder  rule  of  the  law. 

If  the  principle  contended  for  bj  the  government  be 
admitted  in  its  fuU  extent,  it  will  be  found  very  difficult 
to  bound  it  A  bale  of  goods  which  is  once  coniami-* 
nated  with  a  forfeiture  will  retain  its  noxious  quality 
through  every  successive  transfer,  even  until  it  has  as-* 
sumed  under  the  hands  of  the  artizan  its  ultiu.ate  ap- 
plication to  domestic  use.  Yet  such  a  positihn  wo*  Id 
strike  us  all  as  monstrous.  If  we  say  that  the  forf<  i« 
ture  shall  cease  with  the  chang^  of  the  identity  of  tho 
whole  package,  as  such,  still  an  intrinsic  diffiruUy  re- 
mains. The  object  of  the  governit^ent  would  be  com- 
pletely evaded  by  the  offender,  and  the  innocent  pur- 
chaser would  sink  under  the  pressure  of  frauds  which 
he  could  never  know,  nor  by  diligence  avert 

On  the  whole  I  have  come  to  the  resuJf,  not  liowerer 
without  much  diffidence  of  my  own  opinion,  that  a  for- 
feiture attached  to  a  thing,  conveys  no  propert}f  to  th« 
government  in  the  thing,  until  seizure  made  or  suit 
brought    That  previous  to  that  time  the  owner  has  the 
exclusive  right  of  possession  and  property,  though  the 
^  .    government  may  be  considered .  as  having  an  inchoate 
title,  or  possibility.    That  against  the  offender  or  his 
reprei>;entatives,  upon  seizure  or  suit,  the  title  by  opera- 
tion of  law  relates  back  to  the  time  of  the  offence  so  as 
to  avoid  all  mesne  acts ;  hut  as  to  a  bonafidt  purchaser 
for  valuable  consideration  and  without  notice  of  the^  of- 
fence^ the  doctrine  of  relation  does  not  apply  so  as  to 
divest  his  legitimate  title. 

r 

Considering,  as  I  do,  that  this  question  is  of  very 
great  importance,  I  trust  that  it  will  receive  the  deci- 
sion of  the  highest  tribunal ;  and  I  shall  not  feel  hum- 
bled, if  u|K)n  better  examination  a  fUfferent  doctrine 
sliall  prevail  by  the  judgment  of  that  Court  I  d'^  there^ 
fore  adjudge  and  decree  thnt  the  decree  of  the  District 
Court  in  the  premises  be  affirmed* 
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THIS  was  an  appeal  from  the  aetitence  of  the  Cir-  a  .fcrfeHm^ 
fcuit  Court  of  Massachusetts  district,  which  affirmed  the  ^^f^  the  sd 
sentence  of  thp  di^ict  Co)irt«  restoriqg  the  brig  to  the  J^"  \^^ 
Claimants.  June»  iso9» 

ch.    9,  will 

An  information  was  filed  against  the  brig  Mars,  for  toiMi  fide  aai6 
a  breach  of  the  act  of  gSth  of  June,  1809,  fentitled  «  An  J°  *  purchwcr 
^^  act  to  amend  and  continue  in  force  certain  parts  of  conaideratioa 
*<  the  act,  entitled  an  act  to  interdict  the  commercial  in-  ^******"^J£!f^ 
*'  tercourse,'*  &c.)  in  departing  from  port  without  having  ^  ^*  w«w^ 
given  bond  according  to  the  3d  section  of  the  act,  which 
provides  that  **  if  any  ship  or  vessel  shall,  contrary  to 
<*  the  provisions  of  this  section  depart  from  any  port 
**  of  the  United  States  without  clearance,  or  without. 
<^  having  given  bond  in  the  manner  above  meittionedi. 
<^  such  ship  or  vessel,  together  with  her  cargo>  shall  be 
*<  wholly  forfeited/' 

The  vessel,  after  her  return  to  the  United  States^ 
and  hifore  seizure,  was  bonajide  purchased  by  the  Clai- 
mants, for  a  full  and  valuable  consideration  without 
notice  of  the  offence.  Upon  this  ground  she  was  by  th^ 
decree. of  the  district  Court  ordered  to  be  restored; 
which  decree  was  affirmed  by  the  Circuit  Court.  Judge 
Storyfaopinion  in  pronouncing  that  decree,  will  be  found 
in  the  preceding  case  of  the  United  States  v.  1960  bags 
of  coffee. 

This  case  having  been  submitted  ujK>n  the  arguments 
which  were  had  in  that  case, 

JoHNsoy,  J.  delivered  the  opinion  of  the  Court  as 
fbUowst 

^  This  cftse  depends  upon  the  principle  established  in 
the  case  ag^inilt  the  coffee,  the  Bohlens,  Claima^ts*^ 

*-  The  easeof  tile  United  State*  y.  1960  bags  of  coffee^  anie  p.  d9S« 

VOL.  VUIi  W 
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r.  sTATEf     The  decision,  as  in  that  case,  wap  founded  upon  the 
V.        ground  of  a  sale  to  a  bcmafidc  purchaser  without  notice. 

TUf  B  "      The  decree  of  the  Circuit  Court  of  Massachusetts 

MARS,     district,  in  this  case  is  therefore  reversed,  and  the  Bri- 

^  ganttne  Mars  adjudged  forfeited  to  the  United  States.** 


THE  FRANCES,  Boyeb,  mastbu. 
(IroifCs  dainuj 


No  lien  npoo  THIS  was  an  appeal  from  the  sentence  of  the  Cir- 
*"rr^  br  m  ^^it  Court  of  Rhode  Island,  condemning  certain  British 
Sf V»'*^'Ke'for  goods  captured  on  board  the  Frances.  These  goods 
the  p«vj»cnt  ^Q^  claimed  by  Thomas  Irvin,  a  domiciled  merchant 
to^  T  o^ot  the  United  States,  on  the  ground  of  Uen. 

therwn^,    it 

u^tT^it     iBviNa,  for  JppeOant. 

of  the  captors, 

cA'^ie-     PnnwET, /or  Captors.       • 

m  very  pecu- 
liar cases  TuesdaVf  Mirch  ±5tL    •flteunt.-.MABSHAix,  Cfc*  I. 

where  the  lien  •'' 

is  imposed  by 

a  general  law     WASHINGTON,  J.  delivered  the  Opinion  of  the  Court 

ot'the  nippcan-     _  r^n^...^ 
tile  woild,  in-  as  follows  : 

dependent    of  .  • 

b^tweuT^X  Thomas  Irvin  is  a  merchant  of  New  York,  and  claims 
partiesi  Certain  packagf^s  of  merchandize  consigned  to  him  by 

Where  goods  Robertson  and  Hastie,  and  also  three  boxe?  of  merchan- 
S^  a^iiK  dize  consigned  to  him  by  Pott  and  M^MBlan,  The  con- 
risk  ot'  the  gignors  were  British  Subjects,  residing  in  Great  Britaiu 

d^iiJ?^  t<Mhe  ^^  *'^®  ^*^®  ^^^^  ^^^^  goods  were  shipped,  which,  ac- 
masterUade-  cording  to  t!ie  terms  of  the  bills  of  lading,  were  on  ac- 

M aSntrf^ ^^""^  *"^  "*'*  ^^ ^^^  shippers. 

■hipppr,  not  of  " 

the  consignee  i  ft  is  not  pretended  that  the  real  ownership  in  these 
petent  *to  *the  goods  w»s  not  Vested  in  the  consignors^  enemies  of  the 
consignor,  iit  United  States  $  but  the  Claimant  fonnds  his  pretensions 
S^  aSo^idll  ^"  ^  ^*^^  created  on  the  goods  cjon^igned  by  Robertsoa 
}xvery  to  the  and  Hastle,  in  consequence  of  an.  advance  made  to  tbo 
coniigQee^  to  shippers,  in  consideration  of  the  consignmient^  by  to 
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agent  iii  Glasgow ;  and  bn  fhe  goods  shipped  by  Pott      thb 
and  McMillan)  in  virtue  of  a  general  balance  of  account  Frances^ 
dae  to  him  as  their  factor.    To  establish  these  claiins   (ibvin's 
in  point  of  fact,  an  order  for  further  proof  is  asked  fur,.  ciiAiMf) 
and  the  question  is,  whether,  if  proved,  the  claim  can,    boyeb, 
in  point  of  law,  be  sustained  7  mastbb* 

The  docti*ine  of  Hens  seems  to  depend  chiefly  upon  coontennAnd 
the  rules  of  jurisprudence  established  in  different  coun-  ^*v4J^Se^ 
tries.  There  is  no  doubt  but  that,  agreeably  to  the  conagoee'i 
principles  of  the  common  law  of  England,  a  factor  bas  Jj^yo^"*  ^ 
a  lien  upon  the  goods  of  his  principal  in  his  posse9- 
sion,  for  the  balance  of  account  due  to  him ;  and  so.  h93 
a  consignee  for  advances  made  by  him  to  the  con.signor. 
The  consignor  or  owner  cannot .  maintain  an  action 
against  his  factor,  to  recover  the  prpperty  so  placed  in 
his  possession,  without  first  paying  or  tendering  what 
is  thus  due  to  the  factor.  But  this  doctrine  is  unknown 
in  prize  Courts,  unless  in  very  pecqliar  cases,  where 
the  lien  is  imposed  by  a  general  law  of  the  mercantile 
world,  independent  of  any  contract  between  the  parties. 
Such  is  the  case  of  freight  upon  enemies'  goods  seized 
in  the  vessel  of  a  friend,  which  is  always  decreefl  to  the 
owner  of  the  vessel.  Abbott  on  Shipping,  1^4^  jt  is^to 
use  the  words  of  sir  JF»  Scott,  <*  an  interest  directly  and 
«<  visibly  residing  in  the  substance  of  the  thing  itself.'* 
The  possession  of  th^  property  is  actually  in  the  owner 
of  the  ship,  of  which,  by  the  genejrsd  mercantile  law  of 
all  nations,  he  cannot  be  deprived  until  the  freight  due 
for  the  carriage  of  it  i§  paid.  He  has,  in  f^^ct,  a  kind 
of  property  in  the  goods  by  force  Qf  this  general  law, 
which  a  prize  Court  ought  to  respect  ^njd  does  respect. 
On  the  one  hand,  th^  captor,  by  stepping  into  the  shoes 
of  the  enemy  owner  of  the  goods,  is  personally  benefited 
by  the  labor  of  a  friend,  and  ought,  in  justice,  to  make 
him  tbe  proper  compensation :  and  on  the  other,  the 
ship  owner,  by  not  having  carried  the  goods  to  the 
place  of  their  destination,  and  this,  in  consequence  of 
^n  act  of  the  captor,  would  be  totally  without  remedy 
to  recover  his  freight  against  tl^(^  owner  of  the  goods,. 

But  in  cases  of  liens  created  by  the  mere  private  conr 
tr^ct  of  individuals,  depending  upon  the  different  lawq 
of  different  countries,  the  difficulties  which  an  examina^ 
tion  pf  si|ch  iclt^njis  wquld  impose  upon  the  captors^  aiij 
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TflK      cTen  upon  the  prise  Courto,  in  deciding  upon  fiieln«  and 
TEAiiCSSf  the  door  which  such  a  doctrine  would  open  to  collusion 
(iBTw'i  between  the  enemy  ownew  of  the  property  and  neutral 
d^AiMy)    Clkimants,  have  excluded  Buch  cases  from  the  consider- 
soTEBi    tftion  of  those  Courts.   In  the  case  of  the  Tobi^o^  5  Roft» 
HA8T£B.  196,  where  an  attempt  was  made  by  a  British  suhjeci^ 
— —— — —  to  set  up  a  bottomry  interest  on  an  enemy's  ship,  sir 
¥F.  Scott  observed,  that  iio  precedents  to  sanction  sitch 
a  claim  could  be  produced :  and  he  very  properly  con- 
cluded, that  this  was  strong  evidence  that  it  had  not 
been  the  practice  of  the  Court  to  consider  snch  bonds 
as  prf»perty  entitled  to  its  protection.   And  it  kerned  to 
be  conceded,  that,  upon  the  liame  principle,  the  captor 
could  not  entitle  himself  to  the  advantage  of  such  hens, 
existing  in  an  epfcmy,  upon  neutral  property-    From 
this  it  appears  that  ttie  doctrine  of  the  prize  Coinrts 
Upon  this  subject,  works  against  as  well  as  in  favor  of 
ca]itors.    The  cast*  of  the  JUariaima,  in  6  Bob.  avoids 
all  the  objections  made  to  the  Application  of  tlie  case  of 
the  Tobago  to  the  present.    It  is  precisely  in  point. 

The  principal  strength  of  the  argument  in  favdr  at 
the  Claimant  in  this  case,  seemed  to  be  rested  upon  the 
position,  that  the  consignor  in  this  case  couVd  not  have 
countermanded  the  consignment  after  ddivery  of  the 
gf>ods  to  the  master  of  the  vessel ;  and  hence  it  was  in- 
ferred that  the  captor  had  no  right  to  intercept  the  pas- 
page  of  the  property  to  the  consignee  This  doctrine 
would  be  well  founded,  if  the  goods  had  been  sent  to  the 
Claimant  upon  his  account  andik*ii^k,  except  in  the  case 
of  insolvency.  But  when  goods  are  sent  nfon  the  ac- 
count and  risk  of  the  shipper,  the  delivery  to  the  master 
is  a  delivery  to  him  as  agent  of  the  shipper,  not  of  the 
consignee;  and  it  is  competent  to  the  consignor,  at  any 
time  before  actual  delivery  to  the  consignee,  to  counter-; 
mand  it,  and  thus  to  preyent  his  lien  from  attaching. 
Upon  the  whole,  the  Court  is  of  opinion  that,  upon  the 
reason  of  the  case,  as  well  as  upon  authority,  this  claim 
cannot  be  supported,  and  that  the  sentence  of  the  Court 
helow  must  be  affirmed  with  co^t^. 

Liyii^GSTON,  jr.  I  differ  in  ojpinion  from  the  majori- 
fy  of  the  Court,  trvin  had  a  lien  on  the  goods,  appa- 
rent on  the  fiAce  of  the  papers.  I  have  no  difficult  in 
condemning  the  property  subject  to  that  lien  J  butlcim- 
not  assent  to  an  unqualified  condemnation. 
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TSEE,  THOMAS  GIBBONS,  Rockweul,  mabvee. 


THIS  was  an  s^peal  from  the  decree  of  the  Cir-  ^nder  the  sth 
cnit  Court  for  the  district  of  Gleorgia.  section  of  the 

prize    aet    of 

The  ship  Thomas  -Oibbcns  sailed  from  Liverpool  for  igiljt^epW*- 
Savannah,  on  the  16th  of  Auj^ost,  1812,  was. raptured  Went  had^fuu 
on  the  12th  of  Ortoher  following,-  on  the  high  seas,  oifj^jftj^^^. 
Tybee  light  hou»e,  and,  the  same  day,  brought  into  the  tion  of  28th 
Jiort  of  Savannah  as  prize  to  the  privateer  Atas.  r\T'^  ^^^^ 

sions    erf*  the 

The  ship  and  cargo  w^re  under  the  protection  of  a  pi|^v«teero  of 
special  license,  dated  21st  July,  1812,  and  conceived  in  may  be  qoSi! 
the  usual  terms  of  the  document  usually  denominated  fi^  «mi  re- 
«ie  Sidnwutk  ticeme,  except  that,  in  this  instance,  the  '^^^L**rf 
protection  was  extended  to  ^the  return  voyage  back  to  the  president. 
Jiiverpool,  there  to  discharge  the  cargo,  and  receive  ^^**'*P'"®'i 
freight,  if  it  should  he  found  not  to  be  allowable  forthe  [!^r  ^a^biovl 
vessel  and  cargo  to  enter  the  ports  of  the  United  States,  ledge  of  the 

■  var,  is  to  be 
consideFed    as 

The  clearance  from  Livfsrpool,  13th  August,  1812,  having  beea 
mentioned  the  ship  as  being  released,  in  consequence  ®f  ™*JenceofSIe 
)ktr  license,  from  an  embargo  laid  on  American  vessels,  ^arof  the 

orders  in  cour- 

The  cargo,  shipped  at  Liverpool  by  sundry  British  ^Jhi^a^^y 
merchants,  was  consigned  to  sundry  commercial  houses  a  period  there- 
at  Savannah,  and  was  claimed  by  the  i^pective  con-J^^^J'^^jjl 
signees ;  by  some,  in  their  own  behalf,  and  by  others,  able  presomp^ 
in  behalf  of  their  correspondents  in  the  interior,      »       k^wi^*  ^i 

that   repeal 

From  the  evidence  introduced  into  the  cause,  it  ap-  ^ooid  induce 
petired  that  part  of  the  goods,  although  expressed  to  be  JSueron 
on  account  and  risk   of  the  consignees,  was  shipped  the  part  of  the  * 
M^thout  previous  orders  or  authority :  that  some  of  thetfi  ^-  ^i?i^®:„^^ 

■  •         «         1  11  .»r  ».      m  •     A*        "J  *"®  mere 

were  shipped  under  general  orders  (transmitted  m  time  act  of  illicit  in- 
of  peace)  to  ship  goods :  others,  under  particular  orders  tercourse  the 
given  during  the  operation  of  the  orders  in  council  and  ciUTCnwnot  * 
the  non-interconrse  act;  such  as,  to  ship  ^<when  the  digested  ipso 
trade  opened,'*  "  at  a  proper  season,"  «  as  soon  as  it  [y^'lSwe  to'S' 
was  legal  to  ship  to  the  United  States,'*  &c.  and  lastly,  condemned  as 
that  some  of  them  were  shipped  with  an  understanding  ^^^^^^^ 
that  they  were  to  become  the  property  of  the  dHxeiu^ini'  ring  to  the  en* 
signee  uponarnving  at  the  port  of  c|estination.  «"*y>  if  right- 
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TUB  The  commissioii  of  the  ^ias  was  granted  on  the  2iQi 

THOMAS   of  September,  1812,  and  was  accompamed  by  a  copy  of 

6IBB0HS,  the  presideni's  instruction  to  privateers,  of  the  28th  of 

BOCK-     August,  1812,  by  which  the  public  and  priTate  armed 

WELL,     vessek  of  the  United  States  are  directed  not  to  inter- 

itASTBB.  rupt  <<  any  vessels  belonging  to  citizens  of  the  United 

■  ■  .  <«  States  coming  from  British  ports  to  the  United  States 

iai^e^ptnred  «<  Udeu  with  British  merchandize,  in  consequence  of  the 

*A»«tiiet«y. «  alleged  repeal  of  the  British  orders  in  council.'' 

Tbeprnl- 

S?VSh*"     Jo'^JBS,  far  the  captors, 

AogiMt  181^ 

^■^■y^t  „       Contended  that  the  ship  and  cargo  were  enemy  pro- 

to  iNxxect  tn    _  .    A 
BrMrii  meiw     perty. 

met^J^      '•  Constructively  so,  by  the  maritime  law  of  nationst 
tntiMiiit  any    according  to  which  law  the  hostile  character  is  im- 

exeqitioiioii     pjieSfled. 
liah  propriet»- 

17  mtere«u  1.  By  bcing  placed,  by  the  enemy's  pass  or  license, 
infra  prcesidium  hostu;  and  by  the  empbt/mtni  and 
oaune  oJtruffU.    1  Uoh.  10, 11,  The  Ftgilantia. 

« 

2.  By  direct  trading  with  the  enemy,,.^agratite  heifer 

II.  Actually  so,  with  regard  to  a  great  proportion  of 
the  cargo,  according  to  thf^  princi[rfe$  of  municipal  law, 
as  recognized  and  acted  upon  by  prize  Courts,  in  ad- 
ministering the  maritime  li^w  of  nations;  according  to 
which, 

!•  Goods  shipped  without  previous  orders  or  autho^ 
rity,  although  expressed  to  be  on  account  and  risk  of 
the  consignee,  continue  the  property  apd  at  the  risk  of 
the  enemy  shipper,  until  accepted  by  the  d\Jti%en  con- 
signee* 

2.  General  orders  (transmitted  in  time  of  peace)  to 
ship  goods,  are,  ipso  facto,  superseded,  if  war  interrene 
and  render  the  act  unlawful  as  well  as  dangerous. 

3.  Particular  orders  (given  during  the  operation  of 
the  orders  in  council  and  the  non-intercourse  act)  to 
sMp  *^  when  the  trade  opened,"  or  <<  at  proper  sea^ons,^ 
or  «<  as  soon  as  it  was  legal  to  ship  to  the  United 
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States/^  could  dot  authorize  a  shipment,  inelrelj  upon      the 
the  conditional  revocation   of  the  orders  in'  council,  thomas 
whilst  the  American  non-intercourse  act  continued  in  GiBBoirSt 
force :  a  fortiori  if  war  should  supervene.  rock- 

V      WEt;L> 

4.  The  proprietary  interest  in  goods  shipped  with  an  master. 

understanding  that  they  are  to  beconie  the  projierty  of — ^-^ 

the  dtixttn  consignee,  upon  arriving  at  the  port  of  desti- 
nation, continues  in  the  enemy  shipper  until  arrival  and 
delivery,  without  regard  to  the  terms  in  which  the  con- 
signment is  ostensibly  made.  2  Rob.  Ill,  The  Packet 
de  BUboa. 

That,  tlierefore,  goods  captured  in  itineref  under 
either  of  the  foregoing  predicaments,  were  to  be  treated 
as  the  property  and  at  the  risk  of  the  shipper,  and  as 
partaking  of  his  national  character. 

The  principal  questioh,  he  said,  which  would  npw  be 
agitated  was,  whether  the  instruction  of  the  president 
of  the  United  Stales  to  American  privateers,  of  28th  ' 
August,  1812,  extended  to  the  case  now  under  coiisider- 
ation.  He  contended  that  it  did  not :  or  if  it  did,  that 
it  could  not  legally  avoid  the  capture,  nor  in  any  man- 
ner affect  the  rights  of  the  captors,  quoad  the  prize  iin 
question,  but  could  only  be  enforced  (as  originally  in- 
tended) by  the  exercise  of  executive  discreti<m  and  au- 
thority over  the  commission  of  tlie  privateer.  That,  ac- 
cording to  the  decision  in  the  case  of  the  Sally,  that  tlie 
prize  act  operates  as  a  grant  from  the  United  States  to  the 
captors,  the  president  could  not  deprive  them  of  their 
rights  under  that  act.  That  the  power  of  the  president 
to  instruct  must  be  limited  by  the  rights  so  granted  to 
the  captors.  That  the  authority  with  which  he  was  in- 
vested by  congress,  was  only  given  him  to  regulate  the 
conduct  of  our  pnvateersmen,  and  to  prevent  abuses — 
not  to  limit  their  rights  already  vested.    That  he  had  > 

lio  general  authority  to  limit  the  rights  of  war,  as  was 
clear  from  the  passage  of  paKicUlar  acts  of  congress 
investing  him  witli  the  respective  powers  of  removing 
British  subjects,  of  giving  licenses  t<»  depart,  &c.  which 
would  have  been  wholly  utinecessary  had  he  possessed 
a  general  p6\yer  over  these  matters.  That  the  position 
contended  for,  was  further  supported  by  the  terms  em- 
ployed in  the  third  section  of  the  prize  act,  in  which 
the  owners.  Ice.  of  privateers  are  required  to  give  bond 
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TB9       to  Uii»  United  States  that  they  will  obsrnre  <^the  iii' 
TBOMA3   9truction9  which  shall  be  given  them  eux&rding  to  law, 
GiBBuir*>9  for  the  regulation  (^  their  conduct  :^^  also  by  the  letter  of 
jroc  li-     the  stTretary  of  state  (Mr.  Monroe)  to  Mr.  Russell^  of 
WKLLy     August  Slstf  18129  written  under  the  eje  of  the  presi- 
MASTFB.  dent»  in  which  the  secretary  says,  that  it  was  not  in  the 
power  of  the  president  to  control  the  privateersi  except 
by  an  indiscriminate  revocation  of  tiieir  comiaissions. 
But, 

2.  That,  admitting  the  power  of  the  president  to  \s> 
sue  tlie  instruction  under  consideration!  the  present  case 
was  not  embraced  thereby,  l^hat  the  property  in  ques- 
tion»  having  been  shipped  after  a  full  knowledge  of  the 
waTf  could  not  be  considered  as  shipped  in  consequence 
of  tiie  alli'ged  repeal  of  the  orders  in  council.  That  the 
only  time  in  which  the  shipments  contemplated  by  the 
instruction^  could  be  made,  was  that  which  intervened 
between  tlie  re|)eal  of  the  orders  in  council  and  the 
knowledge  of  the  declaration  of  war;  after  which  it  was 
unreasonable  to  calculate  on  the  safety  of  property  ship- 
ped for  the  United  States.  That  tbe  ship,  also,  was 
not  within  tbe  description  of  vessels  intended  by  the  in- 
struction to  be  exempted  from  capture,  because  she  was 
engaged  in  an  illicU  intercouse  with  the  enemy,  nnder 
an  enemy  passport  issued  after  the  knowledge  of  the 
war  in  England,  and  was  therefore  quasi  enemy  proper- 
ty. I'hat,  at  all  events,  the  property  intended  to  be 
protectef],  by  the  instruction  from  rapture,  was  JSmeri- 
can  property,  and  not  BriUslh  and  therefore  that^  as  to 
the  latter,  tbe  capture  was  certainly  rightful. 

Harper^  cohtra. 

It  has  been  said,  on  the  part  of  the  captors,  that  the 
president  had  no  authority  to  issue  the  instruction  of 
28th  August,  either  on  general  principles,  or  udder  the 
prize  act.  We  contend  tliat  his  authority  to  issue  it, 
may  be  established,  on  either  pf  these  grounds. 

r 

1.  On  general  principles.  The  president,  as  com- 
mander in  chief  of  the  army  and  navy  of  the  United 
States,  has,  in  time  of  war,  the  whole  public  armed 
ft>rce  of  the  nation  under  his  control.  The  privateeiv 
of  the  United  States  constitute  a  part  of  the  public  anB' 
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id  for^ :  this  appears  fi^m  theh*  commissions^  witboat      ntut 
Vfhkh  they  would  be  pirates.    On  geueral  principles,    thomas^ 
therefore,  the  president  was  authorised  to  issue  the  in-  oiBBoir^f 
8ti*uction  in  question.  Aoei^ 

2.  By  tfte  8th  section  of  the  prize  act,  the  president  master; 
Is  authorized  to  establish  and  order  suitable  inStructi<ms  ,  - 
for  the  better  governing  and  diri^cting  the  conduct  of 
the  privateers  of  the  United  States.  Now  this  «  govern- 
ing and  directing**  their  conduct,  we  conceive,  may  be 
applied  as  well  to  the  designation  of  the  objects  of  hos- 
tittty  as  to  the  mode  of  attack,  &c.  It  is  applicable,  in 
6\ir  opinion,  to  their  whcde  conduct.  ^ 

But  it  is  contended,  that  the  present  case  is  not  em- 
braced in  the  instruction.  It  is  said  tliat  the  sFiip  did 
not  sail  in  consequence  of  the  repeal  of  the  orders  in 
council.  What,  then,  we  would  ask,  was  the  motive  for 
sailing  at  Uie  particular  time  this  vessel  sailed  ?  What 
conld  have  induced  the  master  to  sail  after  knowledge 
of  the  war,  but  a  confidence  that  the  repeal  of  the  or- 
ders in  council  would  have  put  a  period  to  hostilities  ? 
It  is  well  known  that  such  a  confidence  did  exist  among 
the  merchants  in  !l^ngland  generall}^  and  that  it  con- 
tinued until  it  was  ascertained  in  that  country  that  the 
repeal  of  the  orders  had  not  produced  the  expected  ef- 
fect. *  The  act  of  congress  of  2d  January,  18iS,  remit- 
tiug  certain  fines,  forfeitures,  &c.  has  fixed  upon  the 
*15th  of  September  as  the  period  when  it  was  known  in 
En^and  that  this  effect  had  not  been  produced.  This 
Tessel  sailed  on  the  l^th  of  August  preceding.  We  m* 
sist,  therefore,  that  notwithstanding  the  existence  of 
liostiUties  was  known  in  England  at  the  time  the  Tho- 
mas Gibbons  sailed,  yet  she  sailed  in  consequence  of  the 
repeal  of  the  orders  in  council. 

The  expression  in  Mr.  Munroe^s  letter  of  Sldt  August/ 
.  was  probably  accidental— --certainly  incidental,  and  riot  a 
particular  object  of  tlie  letter. 

The  expression,  British  merchtrndixe^  in  the  instruc- 
tion of  28th  August,  was  not  intended  to  dcsigtiate  the 
right  of  properly,  but  the  kind  qfgooA.    It  m  as  the  poli- 
cy ef  Government  to  protect  British  as  well  as  Ameri- 
VOL*  VIII*  Mr 
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THB      can  property  shipped  anderfhe'particiilarcirciimstaifte^ 
THoMAi  mentioned  in  the  instruction* 
aiBBoirs, 

BOCK- .       PiHKifBTf  Oil  tkt  samt  sidc. 

M  A8TEB.       The  president  cannot  coerce  the  privateers  ot  the  Uiii- 
.^^-»—  ted  States  to  do  what  he  pleases^  but  he  may  restrain 
themy  as  he  thinks  proper. 

It  has  been  said  that  the  license  nnder  wbieVl  &is  ves- 
sel sailed,  was  issued  after  knowledf^  of  the  war  in  En- 
gland. This  must  be  a  mi<itake : — it  is  dated  on  the  2ist 
of  Joljt  ISiSy  when  the  war  was  not  kncfwn  in  Engjland ; 
and  it  is  to  be  presumed  that  it  was  issued  at  the  time  it 
bears  date.  Being  issued,  therefore,  before  knowledge  of 
the  war*  it  does  not  give  a  hostik  character  to  tiie  venel. 

Habpeii.  The  property  is  vested  in  the  captors  only 

when  UgaUy  takeUf  it  is  vested  sub  modo. 

t 

Stoby,  J.  That  is  the  rule  as  laid  down  in  the  opi- 
nion of  the  Court  deli  vered  this  morning  in  the  case  oF  tite 
Sally :  The  prize  act  vests  only  propeh^iawfu/fycaptiired.. 

Jo{r£Sy  tn  repltf. 

The  captors  may  be  punished,  if  goifty  ;  but  the  cap- 
tured pn^rty  must  vest  in  them  notwithstanding.  The 
instruction  applies  only  to  American  vessels^  but  the 
license,  we  still  contend^  gave  the  vessel  in  question  a 
hostile  character. 
• 

Where  tlie  instruction  speaks  of  British  mereViand^e^ 
the  meaning  is,  British  merchandize  belonging  to  •Amer- 
ican dti%ens»  This  construction  is  consistent  with  att 
the  acts  of  congress  on  the  subject,  especially  the  act  of 
2d  January,  remitting  forfeitures,  &c.  It  is  consistent 
also  witb  Mr.  RusselFs  declarations  to  the  British  mer^ 
chants.    See  2d  vol.  of  reports  of  committees,  jp.  50. 

* 

Wednesday,  March  ±6tL 
Ahstni  MAKsftAix,  Ch.  J,  and  JoHNsoNf  X 

4 

Stobt,  X  deUvered  the  opinion  of  the  Courti^ 


y^ 
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Tl^e  ship  2%02iia9  GiMons,  laden  with  a  cargo  of  Bri-      thc 
^ish  manufactures^  on  account  of  British  and  American   thomas- 
merchants^  sailed  from  Liverpool^  in  Great  Britain,  on  ciibbons^ 
ibe  16th  August,  1812^^  hound  for  Savannali,  in  Georgia,     ^ock- 
and  was  captured  on  the  l^h  of  the  ensuing  October,  on     weix, 
the  high  seas,  oiBTTybee  light-house,  by  the  private  arm-  master^ 

ed  vessel  Jltas,  Thomas  M.  Newhall^  commander,  and,  -^ -^ 

on  the  same  day  brought  into  Savannah  as  prize  of  war.  i 

The  ship  sailed  from  Liverpool,  under  the  protection  of 
a  special  license,  dated  the  ^Ist^of  July  1812,  granted  by 
lord  Sidmouth,  by  order  of  the  privy  council,  whereby 
the  ship  and  cargo  were  protected  fi*om  British  capture. 
Hot  only  on  the  voyage  to  the  United  States,  but  also  on  the 
return  voyage  to  Liverpool,  in  case  the  master  should  not 
be  permitted  to  land  the  cargo  in  the  United  States  ;  and 
the  master  was  further  allowed,  in  case  of  return,  to  re- 
ceive his  freight,  and  proceed  in  ballot  to  any  port  not  \ 
blockaded. 

The  commission  of  the  Atas  was  granted  on  the  24th 
of  September,  1812,  accompanied  by  a  copy  of  the  pre-  ^ 

sident^s  instruction  of  the  28th  of  AMgust^  1^12. 

ft 

« 

A  libel  was  filed  in  the  District  Court  of  Georgia,  up« 
an  which  regular  proceedings  were  had  against  the  ship> 
aa  prize  of  war.  The  respondents  interposed  their  cliums 
and  the  district  attorney  also  interposed  a.clalm  in  be- 
half of  the  United  States.  At  the  hearing,  the  district 
Court  dismissed  the  libel  of  the  captors,  and  .upon  appeal, 
tiie  decree  was  affirmed  in  the  Cit^cui.t  Court. 

The  principal  questioh  which  hais  been,  moved  at  bar* '' 
is,  whether  the  capture  of  the  ship  was  lawful:  and  that 
depends  upon  the  authority  of  the  president  to  issue  that 
kistruction,  and  upon  the  true*  construction  of  it,  if 
FightfuHy  issued^ 

As  to  the  authority  of  the  president,  we  do  not  think 
it  necessary  to  consider  how  far  he  would  be  entitled,  in 
his  character  of  commander  in  chifef  of  the  army  and  nar 
vy  of  the  United  States  indepei]^ent  of  any  statute  pro- 
vision, to  issue  instructions  for  the  government  and  di» 
rection  of  privateers.  That  q  uestion  would  deserve  grave 
consideration ;  and  we  should  nothe  disposed  to  entertain 
the  discussion  of  it,  unless  it  b^i^me  junavoijdable.   Jn  the 
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TBB     ewe  at  bavy  no  decisioii  on  the  point  is  neceasary;  be» 

THOMAS  cause  we  are  all  of  opinion  that,  under  the  eighth  seetiooL 

OiBBO!f$|  of  the  prize  act  of  i9i^«  cb.  107,  the  president  had  full 

BOCK-     autliority  to  issue  the  instruction  of  the  j^ath  of  ij^ugust* 

WRLLf    That  section  provides,  that  the  president  shall  be  author- 

IIASTER*  ized  ^  to  establish  and  order  suitable  instructions  for 

-—*——*  the  bettpr  governing  and  dii*ecting  the  conduct''  of  pri« 

vate  armed  vessels  commisstoned  onder  the  act,  tbeir 

officers  and  crews.    Tbe  language  of  this  provii^ioB  Is 

very  general,  ami  in  our  opinion  it  isenUtled  to  a  tiber- 

al  construcrion,  both  upon  the  manifest  intent  of  the  le^8?> 

laturc,  and  the  ground  of  publip  policy. 

It  has  been  argued,  that  privateers  ai?quire  by  their 
commissions,  a  general  right  of  caj^ure  under  the  prt^e 
acts,  whicli  it  is  not  in  the  president's  power  to  remove 
or  restrain,  wh3e  the  commission  is  in  force  ;  that  there- 
fore his  right  to  issue  instructions  must  be  construed  as, 
subordinate  to  the  general  authority  derived  from  the 
commission;  and  that,  in  this  yiew^  his  ins^actrans 
should  extend  only  to  the  internal  organization^  ^aci- 
pline  and  conduct  of  privateen. 

We  cannoty  6n  mature  deliberation,'  yield  assent  to 
this  argument.  It  is  very  clear  thai  i\\t  ptesident  baSf 
under  the  prize  act,  power  to  grant,  annul  and  revakey 
at  his  pleasure,  tlie  commissions  of  privateers  ;  and  by 
the  a<t  declaring  war,  he  is authotized io  issue  the  com? 
mission  in  surli  form  as  he  shall  deem  fit.    The  right  of 

'  capture  is  entirely  d<'ri  'pd  from  thp'law :  It  is  not  an  ab- 
solute, vested  right  which  cannot  be  taken  away  nr  mo- 
*  dified  by  law :  It  is  a  limited  right,  which  is  subject  to  all 
the  restraints  which  the  legislature  has  imposed,  and  U| 
to  he  exercised  in  the  manner  which  Ms  wisdom  has  pre- 
scribed. The  Cfimmission.  therefore,  is  to  be  taken  in  its 
general  termp,  with  reference  to  the  laws  under  whic^  it 
emanates,  and  as  containing  within  itselCall  the  qualifi- 
oations  and  restrictions  wkich  the  arts  giving  it  existr 
ence  have  prescribed.  In  this  vieWj^  the  commission  is 
qualified  and  restraincfd  by  the  power  of  tlie  president  to 
issue  instructions.  The  privateer  takes  it  subject  to  such 
power,  and  contracts  to  act  in  obedience  to  ail  the  in- 

*  structions  which  the  president  may  lawfuHy  promulgate. 

Public  policy,  alsoj^  would  ponjfom  thi^  constraetioB. 
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It  has  beenthegreatobject  of  every  maritiine  nation  to  re-      t«b 
«traiM  and  regulate  the  conduct  of  its  privateers :  They  are   thomas 
watched  with  great  anxi<  ty  and  vigilance,  because  they  gibboxs^ 
may  often  involve  the  nationy  by  irreg^ularities  of  conduct,     bock« 
in  serious  controversies,  not  only  with  public  eneAiies,     VfBhL, 
but  iilso  with  neutrals  ajpid  allies.    If  apowerdid  not  ex-  Mastbr. 
1st  to  resti-ain  their  operaticms  in  war,  the  public  faith 
inigiit  be  violated,  cartels  ami  flags  of  truce  might  be  dis- 
rrgaj^dcd,  and  endless  *  mbarrHSsments  arise  in  the  nego« 
tiatL<j^ns  with  foreign  powers.     Considerations  of  this 
weight  and  importance  are  not  lightly  to  be  disregard- 
ed ;  and  when  tlie  language  of  the  act  is  so  broad  and 
comprehensive,  we  should  not  feel  at  liberty  to  narrow 
Of*  weaken  its  fprce  by  a  construction  not  pressed  by  the 
letter^  or  the  spirit^  or  the  policy  of  the  clause.     On  the 
whole,  we  are  all  of  opinion  that  the  instruction  of  the 
president  of  th^  98th  of  Augtist,  is  within  the  authority 
Relegated  to  him  by  the  prize  act. 

But  it  is  argued,  that,  admitting  its  legal  validity,  this 
instruction  cannot  protect  the  ship  and  cargo  from  cap-  ^ 
ture  as  prize  of  war*  because  the  cargo  was  shipped  after 
a  full  kfiowtedgeof  tlie  war,  and  not  <^in  consequence  of 
the  alleged  repeal  of  the  British  orders  in  council." 

We  are  of  a  different  opinion.  .We  think  that  a  ship- 
ment  made  even  afters  knowledge  of  tbe  war,  rt^ay  well 
be  deemed  to  have  been  made  in  consequence  of  the  re- 
peal of  the  ordrrs  in  council,  if  made  within  so  early  a 
period  as  would  leave  a  reasonable  presumption  tiiat  the 
knowledge  of  that  repeal  woyld  induce  a  suspension  of 
hqstiiitles,  on,  the  part  of  the  United  States.  Congress 
have  evidently  acted  upon  this  principle ;  and  have  them- 
selves fixed  the  time,  (the  1 3th  of  Septembejr,  1812,)  befor6 
which,  shipments  migitt  l^e  reasonably  made  upon  the 
faith  of  that  presumption.  Act  of  2d  January  1813.  cA.  149. 
X  We  are  not  inclined  to  hold  a  less  libera^  construction  in 
favor  of  the  acts  of  individuals  proceeding  from  a  confi- 
dence in  the  ayowied  intentions  of  the  government. 

It  is  further  argued,  that  the  ship  was  not  within  the 
description  of  vessels  intended  by  the  instruction  to  be 
exempted  from  capture,  because  she  was  engaged  in  an 
illicit  intercourse  with  the  enemy,  under  an  enemy  pass<r 
port|  and  therefore  was  q^a$i  enemy  property.    We 
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THfe      caiiiiot  assent  to  tbis  argament.    The  vesscig  exempted 
THOMAS   from  capture  are  <«  vessels  beloEging  to  ciUzens  of  the 
GIBB0NS9  United  States^  coming  fronf  Bntisk  ports  to  the  United 
BDCK-     States/'    The  shipr  in  this  case^  was  duly  docomented 
vfZhLp    as  an  AmericaUf  was  coming  to  the  United  StaleS)  and 
MASTEB.  from  a  British  port.    How  can  it  be  possible  to  bring  a 
'  case  more  perfectly  wittiin  the  terms  of  the  description  ? 

The  argoment  proceeds  upon  the  supposition  that  by  the 
more  act  of  ilhrit  intercourse,  the  property  of  im  An^ri- 
can  citizen  becomes  divested  ipso Jocfo ;  but,  in  point  oC 
law,  this  Us  not  the  operation  of  the  rule.  The  property  is 
only  Kabie  to  be  condemned  as  enemy  properly,  or  as 
adhering  to  tlie  enemy,  if  rightfully  captinred  during  the 
voyage.  But  it  has  never  been  supposed  that  the  docu- 
mentary character  of  the  shin  itself,  or  the  character  of 
the  owner,  were  completely  changed  for  ev<^  other  pur- 
pose.  It  is  sufficient*  however,  in  our  o|ftnion,  that  no 
such  distinction  as  that  assumed  in  the  argument,  is  to 
be  fuund  in  the  instruction  itself^  and  we  therefore  hold 
the  case  within  the  natural  and  ordinary  import  of  tbo 
language. 

It  is  further  argued,  that,  at  all  ereote,  the  property^ 
intended  to  be  protected  by  the  instruction  from  capture, 
was  American  property,  and  not  Britash  property ;  and 
iberetore  that,  as  to  the  latter,  the  capture  was  ri^t- 
fuL    I'll  is  is  a  question  of  some  difficulty ;  but,  on  full 
consideraUon,  a  majority  of  the  Court  are  of  opinion 
tiiat  the  instruction  meant  to  protect  all  British  mer- 
i;handize  on  board  an  American  ship,  without  any  ex- 
ception on  account  of  British  proprietary  Interest    It 
was  supposed  that  British  as  well  as  American  mer- 
chants might,  upon  the  repeal  of  the  orders  in  council, 
be  iuduced  to  make  shipments,  upon  the  faith  that  such 
repeal  would  suspend  the  further  operations  oE  hostilities. 
The  government  meant  |o  reserve  to  then»elves^he 
ultimate  disposal  of  such  property,  in  order  that  they 
mi^it  restore  or  condemn  it,  as  public  policy  or  the 
national  interests  might  require.    This  construction  is 
supported  and  confirmed  by  the  act  of  congress,  of  i3th 
July,  1813,  ch.  10,  which,  after  relinquishing^  all  the 
right  and  title  of  the  United  States,  to  the  property  of 
Bl'itisli  subjects,  captured  on  the  high  seas  and  shipped 
from  British  ports  since  the  declaration  of  war,  express- 
ly excepts  si^ch  property  as  bad  been  captured  in  vida- 
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lion  of  the  pra^idents  instruction  of  the  28th  of  August^      ths 
1812.    In  giving  this  construction^  therefore^  we  are   thobias 
satisfied  that  we  conform  to  the  import  of  the  language  gxbi^oKs, 
of  the  instruction,  and  do  ^not  cinrtrarene  any  policy     bock- 
avowed  by  the  government  itself*  wejcl, 

On  the  whole,  we  are  of  opinion  that  the  decree  of 
the  Cirdliit  Court,  dismissing  the  libel  of  the  captors, 
ought  to  be  affirmed,  and  that  the  cause  should  be  re- 
manded to  the  Cireuit  Court  for  further  proceedings 
as  between  the  United  States  and  the  Claimants. 


PRINCE  T.  BARTLETT.         '  *^**- 


V ■ 

ERROR  to  the  Supreme  Judicial  C6urt  of  Massa-^ 
chusetts*,  in  an  action  of  trover  in  which  was  involved  in  case  of  inv 
the  Construction'of  the  acts  of  congress,  giving  to  the  »'!«ncy>  *>» 
United  States  a  right  of  priority  in  payment  of  the  debts  ]S^*^^ot  ^ti! 
due  by  insolvent  debtors.  tied  to  priority 

of  payment. 

The  case  was  submitted  to  the  Court  without  argu-  solvency  be  « 
ment,  and  is  fully  stated  in  the  opinion  which  was  deliv^  Ifs^*  ^  , 
ered  as  follows,  by      .  .     ,         "^^  Zll 

fested  by  some 

DirVAXI,J.  DetoriousactoK 

,,  the    debtor, 

ptinoant    to 

The  material  facts  upon  the  record  are  tliese  :  lav.    * 

On  the  4tfa  of  June,  1810,  sundry  goods,  wares  and 
merchandize,  the  property  of  Wellman  and  Ropes,  were 
attached  by  the  deputy  of  Baiicy  Bartlett,  sheriff  of  the 
county  of  Essex,  state  of  Massachusetts,  by  virtue  of 
certain  writs  of  attachment  sued  out  by  several  eredi-' 
iors  of  W&ll^an  and  Ropes. 

On  the  18th  day  of  September,  1810,,  two  several 
executions  issued  on  judgments  recovered  by  the  United 
States  against  Wellman  ^nd  Ropes,  at  the  September 
term,  1810,  of  the  district  Court  held  at  Salem,  on  their 
,|oint  and  several  bond  for  duties  at  the  custom  houscr  ^ 
The  actions  in.  which 'these  judgmei)ts  in  favor  of  ther 
tfnited  States  were  rendered,  were  first  commenced  on 
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the  day  of  Augustt  1810;  liut  no  attachment  of 
property  was  made  thereon :— on  the  I9th  day  of  bep« 
tember  foMowuig,  two  auifs  of  attachment,  in  fuvor  of 
the  United  States,  one  agaiiist  Wc'Uman  and  one  against 
'  Ropesr  issued  in  due  form  of  law,  dnrected  to  the  mar- 
shall  of  the  district  or  his  deputy,  retnmable  to  the  dis- 
trict Conrt  to  be  held  in  December  then  next  tnsaing. 

On  the  11th  of  October,  in  the  same  year,  the  goods, 
wares  and  merchandize  belorementioned  Ueing  in  cob^ 
tody  ofBartletta  sheriff* of  the  county,  and  in  a  store 
hired  by  him  for  the  purpose,  Sprague,  one  of  the  Ap<- 
pellaiits,  an<l  deputy  of  Prince,  the  marshal,  after  the 
refusal  of  the  sheriff  to  open  the  store,  forcibly  broke 
into  it  and  seized,  attached  and  conveyed  away  tfie  pro- 
-perty  which  had  been  attached  by  the  sheriff  in  the  man* 
ner  before  stated,  by  virtue  of  the  executions  and  writs 
of  attachment  in  behalf  of  the  United  States  and  disposed 
of  it  in  satisfaction  of  the  judgments. 


Wellman  and  Ropes  continued  in  bosiness  nntil  the 
irfbresaid  4th  day  of  June,  and  then  failed  ;  and  dies  were 
and  ever  since  have  continued  to  5e  debtors  unable  to 
pay  their  V  debts.  Wellman  has  continued  at  his  usual 
place  of  abode  in  Salem  ever  since  his  failure,  and  has 

'  not  for  any  iivhole  day  confined  himself  witl^inhis  house, 
hut  has  sometimes  kept  his  person  withiii  doors,  and 
had  his  doors  fastened,  and  occasionally  used  other  vi- 
gilance and  caution  to  avoid  any  arrest  of  his  person 
for  two  or  three  weeks  next  following  thh  said  4th  day 
of  June,  but  has  never  been  arrested  by  afny  officer,  or 

*  pursued  for  that  purpose :  Ropes  has  always  continued 
at  large  in  Salem,  and  has  ni'ver  confined  or  concealed 
himself  fi*om  his  creditors  at  any  time. . 

•An  action  of  trover  was  commenced  by  Bartlett,  tfce  . 
sheriff,  for  the  property  by  him  attached  as  aforesaid, 
against  Prince  and  Sprague»  who  had  thus  forcibly  dis- 
possessed him  of  it,  in  the  Couii;  of  common  pleas  in 
Essex  county,  where,  upon  trial,  judgment  was  renderr 
ed  in  favor  of  the  Defendants.  An  appeal  was  prayed 
and  granted  to  jthe  Supreme  Judicial  Court  of  the  com- 
monwealth of  Massachusetts,  and  at -.November  term 
1811,  the  cause  came  on  to  be  tried  upon  the  facts 
before  stated.    Upon  the  plea  ct  not  guilty  and  issoc^ 
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flie  coaiisel  for  Prince  and  Spragne  insisted  that  tfae 
seyerai  matti?i*s  so  alleged  and  proved  in  evidence  on 
their  part  was  sufficient  to  maintain  the  issue  on  their 
jpart^  and  to  bai*  the  Plaintiff  of  his  action.  This  was 
denied  by  the  counsel  for  the  Plaintiff,  and  the  judge  * 
who  sat  on  the  trial  delivered  his  opinion  to  the  jvry^ 
that  the  several  matters  produced  and  proved  on  the 
part  of  tlie  Defendants^  were  not  upon  the  wl\oIe  case 
sufficient  to  maintain  the  issue  on  the  part  of  the  De- 
fendants^ and  to  bar  the  Plaintiff  of  his  action.  With 
this  direction  the  jury  found  a  verdict  for  the  Plaintiff^ 
and  S  1Q^2^0.  69  damages.  '    . 

To  this  ophuou  of  the  Court  an  exception  was  taken 
and  the  proceedings  removed  by  writ  of  error  lo  thb 
Court 

♦  •  ..... 
The  sole  question  for  the  consideration  of  this  Court 

is  whether  the  priovity  to  which  the  United  States  ar6 
entitled  by  law^  attaches  in  this  case. 

This  priority  is.  given  by  the  5th  section  of  the  act 
of  the  3d  (tf  March,  1797,  cb.  74.  It  is  also  given  by 
the  65th  section  of  the  collection  -law  in  the  words  fol- 
lowing :  f«  and  in^ll  cases  of  insolvency,  or  where  any 
estate  in  the  hands  of  the  executors,  administrators  oi. 
assigns  shall  be  insufficient  to  pay  all  the  debts  due 
from  the  deceased,  the  debt  or  debts  due  to  the  United 
States  on  any  such  bond  or  bonds  shall  be  firstsatisfied.'' 
In  the  same  section  the  legislature  explain  their  mean- 
ing of  insQlvency  by  declaring  that  it  shall  be  deemed 
to  extend  as  well  to  cases  in  vniicb  a  debtor,  not  having 
sufficient  property  to  pay  all  his  debts,  shall  have  made 
a  voluntary  assignment  thereof,  for  t!ie  benefit  of  his 
creditors,  or  in  wliich  the  estate  and  effects  of  an  ab- 
sconding, concealed  or  absent  debtor,  shall  have  been 
attached  by  process  of  law,  as  to  cases  in  which  an  act 
of  legal  bankruptcy  shall  have  been  committed. 

*  »  • 

At  present  there  in  no  existing  bankrupt  law  in  the 
tJnited  States  $  but  in  many  of  the  states  provision  is 
made  by  law  for  the  relief  of  insolvent  debtors.  In  the 
act  of  congress  of  the  4th  of  August,  1790,  the  word 
inselvency  only  is  used.  In  the  acts  lately  passed  on 
the  same  subject  the  words  insotceneff  and  oankruptcy 
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It  18  admitted  that  the  property  seized  by  the  altacli- 
-  ments  and  executions  before  stated  was  insufficient  to 
satlfify  the  several  claims  exhibited,  and  that  Welhxian 
and  Ropes  were  unable  to  pay  their  ficbts,  bat  h  does 
not  appear  tliat  their  property  was  attached  as  the  ei» 
ferts  of  absconding^  crnictaled  or  absmt  debtors ;  nor 
does  it  appear,  or  is  it  even  alle^  that  tbey  or  eitiner 
of  them  have  made  a  voluntary  assignment  of  their  pro- 
perty for  the  benefit  of  their  creditors;  nor  is  it.  alleged 
that  either  of  them  has  committed  an  act  of  legal  bank- 
ruptcy. It  appears  to  be  the  true  construction  of  the 
•act  to  confine  it  to  the  cases  of  insolvency  specified  by  the 
.  legislature*  Insolvency  must  be  understood  to  mean 
a  legal  and  known  insol  venr:y  manifesto  by  some  nt^to- 
rious  act  of  th^  debtor  pursuant  to  law :  not  a  va^ue 
allegation,  which,  in  ad  ju<«ting  conflicting  claims  of  the 
United  States  and  indtvidnalsy  against  ddbtors  it  would 
be  difficult  to  ascertain. 

The  property  in  quejition  bein^  in  the  poasesaoo  of 
the  sheriiT  by  virtue  of  legal  process,  before  tlie  issuing 
'  the  writ  on  behalf  of  t!ie  United  States,  was  boimd  to 
satisfy  the  debts  for  which  it  was  taken ;  and  the  rights 
of  the  individual  creditors  thus  acquired  could  not  be 
defeated  by  the  process  on  the  part  of  the  United  States 
subsequently  issued. 

The  Court  is  of  opi nion  that  priority  dees  not  atfAcfa 
in  this  case,  and  tJiat  there  is  no  error  in  the  judgment 
of  the  Supreme  Judicial  Court  of  the  commonwesdth  of 

Massachusetts. 


Judgment  affirmed. 


THE  ST.  LAWRENCE,  Webb,  mastek. 


iV totilL     "^^^^  ^^^  ^^  *PP^^  ^^^^  ***®  sentence  of  tlie  United 
emy'B  eoimtir  States  Circuit  Court  for  the  district  of  New  Hampshire. 


*]£fttlUAHY  TERM  iStt.  M5 

TbeVhkterid!  fiicts  of  the  case  were  as  follow :  rTHE 
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The  ^Bip  8t.  Lawreifice,  SHas  Webb  master,  Vras  cap-    hei^ce, 
tth*ed,  oi4  the  20th  of  June  1813,  by  the  private  antied     I^ebb, 
vessel  •tfineftefl,  and,  with  her  cargo,  libelled  as  prize,  in  master. 
the  District  Court  of  New  |lampshire.    On  the  proceed-  — ^— — 
ihgs  which  were  had  there,  it  appeared  that  the  St,  Law-  jfter  know-^ 
rencfe,  own^d  by  Robert  Dickey  of  New  York,  and  Hugh  ^ara^  taken 
Thompson  bf  Baltimore,  arrived  at  Liverpool  from  Swe-p  bnaging  from 
den  in  April  1813,  with  a  cargo  of  iron  and  deals.    In  i^^e^^^^. 
the  month  of  May  1*13,  the  agent  of  Dickey  and  Thom-  ing  chieay  of 
son  entered  into  a  contract  for  the  sale  of  the  St.  Law-  g'l^S^fe^^, 
rence,  with  the  house  of  Ogden,  Richards  and  Selden  of  figcaUon  as 
Liverpool,  the  contract  to  be  ratified  or  disaflSrmed  by  p»T«e  of  war. 
Dickey  and  Thompson,  and  the  bill  of  sale  to  be  execu-  pape^^er© 
ted  by  thctn,  in  case  of  affirmance,  to  Andrew  Ogdrn  and  it  appears  to 
James  Heard  of  New  Vork,  or  either  of  them.    On  the  ^^2^^"  "'• 
5th  of  May  1813,  a  license  was  granted  by  the  privy  and  fraudu- 
council  of  Great  Britain  to  Thortias  White  of  London,  [^^^^'^^.^^ 
and  others,  permitting  them  to  export,  direct  to  the  other  sospi* 
United  States,  an  enumerated  cargo  in  the  St.  Lawrence,  ^*»^^"*5^"°^ 
provided  she  cleared  out  before  tfielastday  of  that  month.  ^°Jffo"S^ 
On  the  30th  of  May  1813,  she  sailed  fn^m  Liverpool  for  faring  farther 
the  United  States,  with  the  cargo  specified  in  the  license,  ^»^«>^^^^g  ^^ 
Mr.  Altxander  M'Gregor  and  his  family  were  passen-  suppressionftp- 
gers  on  board.  S^To-ln^^ 

P  OWIDg  to  aCCLr 

dent  or  mis- 

Upon  the  return  of  thenionitioninthe  District  Court,  take  and  no 
Andrew  Ogden  interposed  a  claim,  in  behalf  of  himself  ^*^^^^.;:^;^^^ 
and  M'Gregor,  to  the  ship  and  part  of  the  cargo.     He  stances  appear 
also  claimed  another  part  of  the  cargo  as  his  sole  proper-  IS  ^^^^ 
ty.    He  likewise  interposed  a  claim  in  favor  of  Selah  ^^y  be  aiioi«r- 
Strong  and  Son— of  Johrt  Whitten— of  the  firm  of  How-  ed, 
ard,  Phelps  &  Co.— of  Abraham  and  George  Smedes-^ 
of  Peter 'and  Ebenezer  Irving  &  Co.— of  Henry  Van 
Wart— of  Irving  and   Smith— of  Jabez  Hafrison— of 
Hufich  R.  Toler— and  of  Thomas  C.  Butler.     This  claim 
was  an  affidavit  of^Mff  Ogden,  in  which  he  swore  that  he 
had  not  a  full  knowled^  of  the  concerns  of  all  the  p^r^ 
sons  for  whom  he  claimed,  but  verily  and  fully  believed 
that  many  of  the  said  goods  on  board  tlie  St.  Lawrence 
were  stent  in  payment  of  debts  due,  previous  to  the  war, 
to  several  of  the  persons  for  whom  he  claimed.    This 
claim  was  filed  en  the  l?th  of  August,  181  a.  . 
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THB  WilUam  PeDnimu  of  Battimofe^  giao  iaferposeia 

iT.  LAW-  claim  for  five  chests  of  merchandise,  which  he  swore 
BBNCB,  were  puvcbaaed  for  him  hj  John  Bamet  of  LKMidony  pr/or 
to  the  war,  with  funtts  which  he  had  in  England  eighteen 
months  hefore  the  declaration  of  war,  and  in  pursuance 
of  orders  given  by  him  nine  months  previous  to  that 
event  He  also  swore  that  he  had  at  Baltimore^  thp 
original  invoice  of  the  purchase  of  saidgoods,  and  otbee 
documentary  evidence  to  prove  tibe  aforesaid  fact. 

There  was  also  a  claim  of  the  master  for  two  case^ 
and  five  trusses  of  merchandize,  and  avf,  bolts  of  mssia 
duck, 

'  In  none.of  these  claims  was  there  a  designation  ^the 
marks  or  numbers  of  the  casks,  bales,  or  cases  which 
belonged  to  the  different  parties  for  whom  the  jmjertj 
was  claimed. 

The  master,  in  answer  to  the  12th  standing,  interro^ 

fatory,  said,  that  for  the  names  of  the  respective  laders} 
e  referred  to  the  bills  of  lading.  That  the  goods  were* 
mostly,  if  not  all,  consigned  « to  order. '^  That  f he  goods 
w*  i-e  to  be  delivered  to  order,  at  such  place  as  the  own- 
el's  or  consignees  should  i^ppuint ;  but  that  he  did  not 
know  what  interest  any  of  the  consignees  or  the  shipper 
might  have  in  the  goodsf 

In  answer  to  the  16th  interrogatory,  the  captain  sta^ 
ted  tjjat.  Lis  letter  bags,  two  in  number,  had  been  taken 
possession  of,  and  sent  to  the  custom  house :  and  that,  ai; 
to  any  letter  he  had,  directed  to  the  consignees  or  own-^ 
crs,  he  had  done  what  he  had  ^  right  to  do;  and  that  all 
his  other  papers  had  been  forcibly  taken  away. 

By  Mr.  M'Gnpgor's  answer  to  tlif^  9th  interrogatory, 
it  appeared  that  he  was  interested  one  half  part  in  the 
ship  /  that  his  sole  object  in  becoming  interested  in  the 
ship  was  that  of  returning  to  the  United  States ;  that  he 
also  owned  one  half  of  the  copperas  and  of  the  earthen 
Vare  on  board,  shipped  by  Ogden»  Richards  and  Seldeoi 
and,  as  he  believed,  one  half  of  the  coal,  but  that,  as  to 
the  last  article,  he  was  not  positive,  no  in voicos  of  said 
goods  having  been  delivered  to  the  deponenL 
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In  relktion  to  the  vessel,  Mr.  M'Gregpr  deposed,  that      twb^^ 
the  oni>  document  relative  to  the  sale  of  the  ship,  he  be-  sf.  uiM^- 
licvcd  to  be  a  letter  to  the  for^ier  owners  fmm  their    bence, 
agent,  requesting  them  to  make  a  bill  of  sale  transfer-     webb» 
ring  said  ship  to  Andrew  Ogden  and  James  Heard,  or  masteb* 
either  9f  them,  which  he  gave  to  Andrew  Ogden. 

Ijt .  appeared  further,  from  th^  examination  of  Mr. 
M'Gregur,  that  he  was  born  in  Scotland,  was  naturaliz- 
ed ill  the  United  States  in  1795,  had  lived*  Ae  last 
9even  years,  in  Liverpool,  and  was  returning  in  tlie  St. 

iLawrence,  with  his  family,  to  the  United  Sta,tes. 

« 

The  goods  claimed  by  Ogden  as  his  sole  property 
were  shipped  by  the  house  of  Ogden,  Richards  and  Sel- 
d^n.  The  two  gentlemtn  last  named  resided  at  Liver- 
pooL 

The  District  Court  condemned  the  St.  Lawrence  and 
all  the  cargo,  except  the  parts  claimed  bj  M'Gregor  and 
the  master.  Both  parties  appealed  from  this  decree  to 
the  Circuit  Court,  where  the  ship  and  whole  cargo  were ' 
condemned.  From  this  decree  the  Claimants  appealed 
to  the  Supn^me  Court,  where  the  cause  was  argued  by 
Irving  and  Webster  for  the  Claimants,  and  Pitmabt 
for  the  captors. 

Irving,  far  all  the  Claimants  except  McGregor  and 
JPenniman. 

|t  is  contended,  on  the  part  qf  the  Claimants  gene- 
rally, 

^.  That  the  ship  St.  Lawrence,  being  an  American 
vessel,  owned  and  navigated  wholly  by  citizens  of  the 
United  States,  land  being  on  her  return  to  the  United 
states,  with  a  cargo  owned  wholly  by  American  citizens^ 
coiild  not  legally  be  subject  to  captui-e  by  American 
cruizers. 

2.  That  the  character  of  an  American  citizen,  whe- 
ther native  or  naturalized,  is  not  rendered  hostile  by  his 
residence  in  a  hostile  country,  if,  within  a  reasonable 
time  after  the  declaration  of  war,  hewithdrs^s  with  his 
fundis  from  the  hostile  country  and  returns  to  his  own  2 
and  that  hp  has  a  right  so  to  withdraw. 
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«T«  LAW-  the  enemy  couhti-y,  lias  also  a  rigfaty  after  the  deciark- 
rnEHCE,  tlon  ofiftai*^  to  wlttidraw  his  funds,  within  aTeasoiiai6ie 
WEBB«    time,  from  that  coantry. 

4.  Thi&t  If  the  Courts  below  were  not  satisfied  that  the 
ppopcrtv  claimed  was,,  tona^dff  property  ofAmericaR 
citizens,  fairly  purchased  and  shipped,  tlie  said  Courts 
ought  i^havo  let  tlie  Claimants  into  furtber  ptoof  fully 
to  estahlish  that  fact ;  and,  as  they  refused  so  to  do, 
that  the  Claimants  sire  entitled,  in  this  Court,  to  the 
same  privilege.  .     . 

■ 

The  argnment  will  be  confined  to  this  last  point 

It  will  probably  be  urged,  on  the  part  of  the  raptors, 
that  the  secreting  of  papers  by  the  master  is  good  grodnd 
for  refusing  us  dirther  proof.  We  contend,  tbaf  as  the 
master  was  only  the  agent  of  the  Claimants  to  navigate 
the  ship,  his  act  is  not  sufficient  to  Justify  the  Court  in 
such  refusal*  On  this  point  the  Court  is  referred  to  the 
following  authorities.  1  Jfob.  iOO,  liP,  l%e  Concordia. — 
id.  109, 1^9,  ITie  Hoopf  Dt  Vnts^  master. — id.  86,  ±02, 
The  Bemon.—^  Roh.  296,  S62,  TU  PoUij.-^Htt^^s  Law 
of  JSIations,  Jlpp.  SOS. — i  Rob.  87,  104,  Tftc  Rising  Sun. 
The  last  case  goes  also  to  show  that  a  claim  may  be 
made  by  an  agent :  and  that  too,  without  clealy  distin- 
guishing the  rights  of  each  particular  Claimant  See 
also,  Doitg.  614,  Le  Caux.v.  Edtn. 

m 

Wbbstee,  for  McGregor  and  P«in;iiw«— several 
Claimants. 

1.  McGregor  claims  half  th(B  ship  and  part  of  the 
cargo. 

We  contend  that  a  distinction  is  to  be  taken  between 
an  American  citizen,  domiciled  in  England  at  the  break* 
ing  out  of  the  war,  withdrawing  his  funds, -and  an  Ame- 
rican citizen  who  goes  to  England  after  the  declaration 
of  war,  for  die  6ame  purpose.  That  the  former,  whe- 
ther a  native  or  naturalized  citizen,  has  a  right  (and 
perhaps  it  is  his  duty)  to  return  to  the  tJnited  States 
witli  his  eff*cfs.  If  he  has  no  such  riglit,  why  shoaM 
the  law  of  nations  have  provided  a  reasonable  tiihc  for 
removing  in  case  of  war  ?    This  fule  of  the  law  of  na^* 
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tidtis  h«s  been  fdunded  aj^on  the  iieces^itjr  of  the  c«8e>      the 
and  upon  the  hardship  which  wopld  attejBd  the  waiN;  of  st.  law- 
such  a  pule.    A  citizen  of  one  country  may  lawfully  go    rence^ 
to  any  ofliw  country,  in  time  of  peaee^  and  take  up  his     webb, 
residence  there  5  and  it  would  be  very  bard  if  he  must  mastee. 
suffer  by  the  sudden  and  unexpected  brewing  out  of  a 
war*--an  event  6ver  which  he  had  no  control*    A  neu- 
tral would  be  permitted  to  withdi^aw  his  funds  in  such 
«a  case ;  and  if  we  should  allow  the  privilege  to  neutrals, 
why  should  we  deny  it  to  our  own  citizens  ?    1  Rob.  1, 
lyie  VtgUatiMa.    1  Bos.  and  PuU  S6B,  Bell  v.  QUson. 

The  case  of  B^cotty  cited  in  tile  JBbop,  1  Jtob.  165^  196^ 
may  perhaps  be  thought  to  make  against  our  claim. 
But  the  cases  are  not  alike.  In  that  case,  Escott  stxd 
for  his  property :  here,  McGregor  came  with  his. 

A  character  gained  by  residence,  is  lost  by  non-resi- 
d^M;e.  When  McGregor  ceased  to  reside  in  England, 
his  character,  if  hostile  before,  no  longer  continued  hos- 
tile. That  it  was  not  his  intention  to  continue  his  resi- 
dence in  England,  is  clearly  evidenced  by  his  actual  re- 
turn to  the  IJnited  States  with  his  family. 

With  regard  to  his  half  of  the  ship,  we  contend  that 
if  he  had  a  right  to  return,  he  had^a  right  to  use  the 
means  necessary  for  that  purpose — he  had  a  right  to 
purchase  a  ship  for  the  conveyance  of  himself  and  his 
femily.  So  if  it  was  lawful  for  him  to  withdraw  his 
fundsi  he  might  lawfully  invest  those  funds  in  met^han^ 
dize,  if  he  could  not  otherwise  witlidraw  them.  4  Roh. 
161, 195,  TAe  .Mtafonwa  deZfe  Grade.  3  ^&.  17, 12,  TAc 
Iniian  Chief.  5  Reb,  ^2*8,  The  President.  BRob.  84,  90, 
The  Ocean.    5  Rob.  60,  Uie  Diana. 

3.  As  to  Penniman's  claim,  we  shall,  at  present, 
merely  ask  the  Court  to  allow  us  further  proof. 

PiTM AK,  contra^  contended, 

« 

1.  That  there  was  no  legal  evidence  that  the  cargo 
belonged  to  the  Claimants,  as  qlaimed* 

I 

2.  That  from  the  origin  and  ch|U*acter  of  the  voyage, 
and  suppression  of  papers,  concealed  enemy  interejsts 
were  to  be  prtefume^  9  that,  therefoi^,  all  right  to  fur* 


4M  SUFBEME  COURT  U.  3. 

"iv*      tlier-proof  was  forfdtedt  and  that  condcnmi^ii  of  Vkef 
•T.  I.AW-  whole,  ^  enemy's  property,  must  ensue. 

W£BB,       5.  Hat  the  ship,  at  the  time  eC  capture,  belonged  Uy 

MASTER*  Dickey  and  Thomiwon,  and  was  liable  ta  conderaaidtioft 

""^"•^"*  on  the  ground  of  having  gone  to  Liverpool  ia  A\^Tfly 

1813,  with  a  cargo  of  iron  and  deals,  as  well  as  from 

the  circumstances  of  the  voyage  upon  which  abe  was 

captured. 

4.  That  the  ship  and  cafgs,  wheUier  belonging  tor 
citizens  or  enemies,  being  taken  in  trade  with  the  ene- 
my, were  clothed  with  a  hostile  character,  and  there- 
fore liable  to  condemnation. 


Some  other  points  were  also  touched  upon  in  the 
course  of  the  argument,  viz. 

The  want  of  proper  Claimants,  of  definite  claimi^ 
and  the  requisite  affidavits  to  support  them. 

The  connexion  of  Ogden  with  a  house  of  trade  in  the 
enemy  country :  the  presumptiuo  that  the  partnership 
wasy  in  fact,  interested  in  what  he  claimed  as  his  sole 
property ;  and  that  he  must  be  considered  as  a  British 
merchant,  in  regard  to  those  transactions  originatiiig 
with  his  house  in  Liverpool. 

The  national  character  of  McGregor,  which  presents 
itself  in  the  case  of  the  Venus» 

The  presumption  thai;  Van  Wart  resides  in  Engfand, 
the  claim  being  by  Ogden  for  Irving  and  Smith,  of  New 
York,  his  consignees;  and 

The  effect  of  the  license. 

Tuesday,  March  tUk. 

The  case  was  submitted  without  further  arguineittr 
and  on        «  . 

Wednesday,  March  16t/l.  w9&«en^.«..MAR8HA£L,  G&.  /•' 

LiviNGSToir,  J.  after  stating  the  facts  of  the  cas^ 
delivered  l|he  opinion  oi  the  Court  as  follows : 
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t'ron  the  maiinef  in  which  the  Appellants  have  ar-  •  the 
^ed  this  cause,  it  does  not  appear  that  they  are  very  st«  ulw- 
sanguine  in  their  expectations  of  our  reversing  the  de-    bence^ 
eree  of  ^he  Circuit  Courts  on  the  evidence  on  which  that    webb. 
Court  and  the  District  Court  proceeded ;  but  that  their  if  asteb^ 
ehief  hope  is  derived  from  the  furttier  proof  which  they  " 
tiave  it  in  their  power  to  produce,  provided  an  oppor- 
tunity be  afforded  tlj^eni  for  that  purpose.    Except  as  to 
the  property  claimed  by  Mr,  Penniman  and  Wr.  McGre- 
gor, this  Court  does  not  perceive  how  the  Circuit  Court 
eould  have  done  otherwise,  upon  the  proof  before  it^ 
flian  confiscate  the  cargo  of  the  St.  Lawrence,  as  priz0 
of  wan    Without  meaning  to  decide,  at  present,  on  th0 
right  of  an  American  citizen  having  funds  in  England^ 
to  withdraw  them  after  a  declaration  of  war,  or  of  the 
latitude  which  he  may  be  allowed  in  the  exercise  of 
such  a  right,  if  it  exists^  we  think  the  evidence  would 
have  justified  the  Court  in  bonsidering  this  property  as 
belonging  to  enemies  of  the  United  States* 

The  St.  Lawrence  had  gone  to  England  after  the 
war  was  known,  and  had  sailed  from  a  British  port^ 
nearly  one  year  after  war  had  been  declared:  she  wa^ 
loaded  in  the  country  of  the  enemy,  and  by  persons  car- 
rying on  trade  there :  slie  was  furnished  with  a  British 
license,  which  extended  both  to  British  and  Americaii 
property :  and  the  bills  of  lading,  not  being  in  a  very 
common  form,  were  W!&li  calculated  to  excite  suspicion* 
But  these  circumstances,  strong  as  they  are,  might,  if 
every  thing  had  been  fair,  have  been  so  explained  as  ta 
have  convinced  the  Court  that  the  property  was  truly 
American.  Was  this  done,  or  even  attempted  ?  If  we 
look  at  the  conduct  of  the  master  and  the  ClaimantSj^ 
we  find  them  both  acting  in  a  way  which  left  the  Court 
no  other  safe  conclusion  but  that  the  cargo  of  the  St. 
Lawrence  was  enemy  property.  The  captain,  instead 
of  delivering  it  to  the  captors,  or  brining  into  Court  the 
letters  to  the  consignees,  which,  no  doubt,  covered  in- 
voiced and  bills  of  lading,  lets  us  know,  in  a  way  not  to 
he  misunderstood,  that  he  had  deliver<^d  or  sent  them  to 
the  parties  to  whom  they  were  addressed.  Taking  his 
examination  with  the  usual  course  of  business,  which  is 
to  accompany  every  shipment  with  a  letter,  no  doubt  ^ 
can  remain  that  such  letters  were  not  only  on  board, 
but  that  they  hate  been  regularly  received  by  the  re- 

VOL.  VflL  ^# 
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TUB  ,  spective  consignees;  for  it  is  not  pretended  by  the  wbbls^ 
ST.  LAW'  ter  that  they  were  taken  from  him  by  the  captors. 
XExcjCy    Here«  then,  is  not  only  a  subduction  of  very  important 
WKBBy    papers  by  the  master*  but  an  acquiescence  in  such  con- 
MASTEiL  ductf  on  the  part  of  the  consignees,  and  a  contimied 
■      ■■■  suppression  of  the  same  papers*  to  this  day.    The  only 
proof,  then,  which  the 'Court  had  of  the  interest  ot  the 
Claimants*  except  of  Mr.  Penniman's,  ihemaater^s,  and 
Mr.  McGregor's*  is  in  the  claim  of  Mr.  Ogden*  who 
states  that  he  is  not  acquainted  with  their  concerns*  hut 
believes  they  had  an  interest  in  the  cargo;  without, 
however,  attempting  to  designate  the  packages  belonging 
to  either  of  them.    The  Court  below,  therefore*  might 
fairly  consider  the  Claimants  as  having  not  only  failed 
in  making  out  a  legal  title  to  the  propeiiy,  but  as  con- 
cealing papers  which  would  have  shown  a  title  else« 
where. 


But  if  there  was  a  defect  of  proof  below,  it  is  tbought 
the  Claimants  are  entitled  to  time  for  further  proofs 
and  that*  if  this  be  allowed*  they  will  be  able  to  show 
that  the  property  in  question  was  purchased  with  Ame- 
rican funds  which  were  in  Englana  ja^rioua  to  the  war, 
and  that  the  Claimants  were  the  true  and  bona  fde 
owners  thereoL  It  is  certainly  not  a  matter  ot  course^ 
in  this  Court*  to  make  an  order  for  further  proof. 
When  the  parties  are  fully  apprized  of  the  nature  of  the 
proof  which  their  case  reqaires,  and  have  it  in  their 
power  to  produce  it*  an.  appellate  Court  shoold-not 
readily  listen  to  such  an  application :  but  when  it  ap- 
pears that  the  parties  who  ask  this  indulgence  have 
liiost  pertinaciously  withheld  from  the  Court  letters  and 
other  documentary  testimony,  which  must  be  supposed^ 
in  this  particular  case*  to  have  been  in  their  possessiont 
they  come  with  a  very  ill  grace  to  ask  for  any  further 
time  to  make  out  their  title.  But  if  we  examine  tha 
afiidavits  Which  have  heeii  made  to  obtain  further  time, 
we  shall  find  them  all  silent  as  to  the  papers  which  they 
must  have  received  by  the  St.  Lawrence;  for  in  not  one 
pf  them  is  a  letter  of  that  kind  or  an  invoice  ihention- 
ed  ;  nor  do  they  deny  that  such  letters  or  invoices  were 
received  by  them.  Under  such  circumstances,  this  Court 
thinks  that  it  cannot*  consistent  with  the  circumspectioa 
tvith  which  such  applications  ought  always  to  be  re- 
eeived*  allow  the  Appellants  time  for  further  proof. 
I'he  master's  adventure^  it  is  said>  has  been  given  op* 


\ 
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Of  Mr.  Penniman's  claim  th(i  Court  thinks  more  fa-  tbb 
vorably.  In  the  claim  iirhich  he  filed  personally,  he  not  st*  i.aw« 
only  svrears  that  the  pro|»erty  belongs  to  him,  but  states  rbncej 
very  particularly  how  and  when  it  was  purchased.  He  wbbb, 
states,  further,  that  the  original  invoice  and  other  docu-  mastbb. 
inentsu7  eyidence  were  at  Baltimore;  and  in  tlie  affida- 
vit made  by  Mr.  Campbell,  during  the  present  term, 
there  is  such  a  full  anfl  distinct  history  given  of  this 
whole  transaction,  fpunded  upon  original  letters  and 
bills  of  exchange,  that  it  is  impossible  to  harbor  one 
moment's  doubt  that  the  five  chests  of  merchandize 
claimed  by  Mr.  Fenniman,  did,  at  the  time  of  shipment, 
and  long  before,  belong  to  him»  To  this  affidavit  is 
also  annexed  the  original  letter  and  invoice  which  he 
received  by  the  St.  Lawrence,  which  must  dissipate 
every  doubt  on  the  question,  if  any  had  previously  ex- 
isted. Where  so  strong  a  case  is  made  out,  the  Court 
is  willing  to  impute  to  accident  or  mistake  the  non-pro^ 
duction  of  these  papers  below.  Perhaps  Mr.  Penniman 
thought  he  did  sufficient  in  stating  they  were  in  his  pos- 
session. Certain  it  is,  he  coiild  have  no  motive  &»*  sup- 
pressing papers  which  would  have  established  so  con>- 
clusively  his  title  to  the  merchandize  which  he  claimed. 
The  Court,  therefore,  allows  him  until  next  term,  to 
make  proof,  ^by  affidavit  and  the  production  of  docu- 
ments, of  his  right  to  the  property  claimed,  at  ttie  time 
of  its  shipment.at  Liverpogl:'  and  the  same  indulgence 
is  allowed  to  the  captors.      ^ 

In  regard  to  the. claim  of  McGregor  to  ^  part  of  the 
cargo,  there  is  also  some  difference  bet\v^ei\  his  case 
|ind  that  of  many  others  of  the  Claimants.  He  sweare 
positively  to  bis  interest,  but  that  no  invoice  was  deli- 
vered to  him  by  the  shippers,  Ogden,  Richarcls  and  Sel- 
don.  Ogden,  also,  swears  to  the  interest  of  Mr.  McGre- 
gor. Perhaps  4his  testimony  is  sufficient  to  satisfy  a 
Court,  as  it  did  satisfy  the  District  Court,  that  the  pro- 
perty really  belonged  to  Mr.  McGregor.  Bat  if  that  be 
the  case^  other  questions  will  arise  of  too  much  impor- 
tance to  he  decided  on  the  last  day  of  the  termj  and 
when  the  Court  is  not  fiill.  Whether  an  American  citi- 
zen has  a  right  to  withdraw  his  funds  fr^m  the  country 
of  a  belligerent,  after  a  war ;  or  if  he  have,  whether  he 
have  a  right  to  charter  a  vessel  for  that  purpose ;  and. 
If  he  may  go  thus  far;»  whether  he  may  briiig  British 
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9«B      goodSf  OB  freight^  to  tfaui  coaiiCrfy  ifithoot  Jdlte8ii(g;  * 
rt.  iiAW*  thereby  the  s&ty  or  bis  own  goocb;  an  qaestton 
BBRCBp    which  the  Court  does  not  now  decide^  and  will  thtt-efore 
WBBBf    mepeiidy  at  pireaeirf^  gii^g  any  final  opinloB  on  the 
MASTBB.  daUB  of  Mr*  M<Ghrrgor  to  a  |mK  of  the  cargo ;  wba, 
'    '  in  the  Bwan  tinie»  is  also  ^t  liberty  to  make  furtVier 

proof  OB  tlie  same  points  witii  Mr.  PenHiman;— -the  cap- 
tors having  the  JMme  right. 

It  may  be  well  doubted  whether  Mr.  Ogden  sood  Mr. 
McGregor  hare  any  title  to  the  St  Lawrence :  but  whe- 
ther she  belong  to  them  or  to  Messrs.  Dickey  and 
Thompson,  her  ftite  ^eems  necessarily  Involved  in  tiie 
decision  of  the  Soptdy  which  was  made  this  term.  She 
went  to  England  since  the  war,  and  is  taken  bringing 
B  cargo  fmm  tl^at  conntry.  If  the  nrhple  of  the  carj^ 
had  belonged  to  Mr.  M^Oregor^  or  any  otiii^  AmeriGaii 
returning  with  his  propertv  to  the  United  States^  the 
Court  means  not  to  say  whether  it  would  or  would  not 
have  been  cause  of  forfeiture :  but  when  we  find  bvr  a 
smaH  portion  of  the  cargo  in  that  predicament,  there 
can  be  no  escape  for  her.  The  St.  Lawrence  was  cerr 
tainly  guilty  of  tradinTg  with  th»  enemy;  amA,  being 
taken  on  lier  wa;  froni  one  of  bis  ports  to  the  Tnited 
.  States^  she  is  lial^ie,  on  that  groand,  to  b«  confiscated 
as  prize  of  war^  to  whomever  she  might  belong  at  tho 
time. 

Upon  the  whole,  the  sentence  of  the  Circuit  Court  is 
affirmed  in  all  its  parts,  with  costs ;  except  so  far  as  it 
condemned  those  por  ions  of  the  cargo  which  were  claiai. 
ed  by  Mr.  Penniman  and  Mr.  M«Grregor,  rrspectiBg 
If  hich  this  Court  will  advise  until  the  next  feitB^ 


I     \ 


TB&  HIRAM,  Bakxei,  mastb*. 

« 


Mtfv  <m  t  THIS  wi|8  a  case  of  capture,  as  prize,  by  the  ]^ri- 
S2 iSnK  and  vatc  armed  bng  Thorn,  duly  commissioned  by  the 
uusport  or  president  of  the  United  States^  and  conUnanded  by  A» 
P""*?*^  ^  Hooper,  Esq.     *^ 


/    . 


fEBRUART  TERM  l$±^ 


Ui 


The  Birft^,  owned  hy  Saniuel  G.  Griffith^  an  Ameri-      thb 
can  eitizen*  sailed  from  Baltimore  on  or  about  the  24th   HIRAM9 
of  September,  ISIS9  with  a  cargo  of  flour  and  breads  on  BARKEiiy 
a  Toy  age  to  Lisbon*    She  was  captured  on  the  15th  of  master, 

Octobf*r  following,  and  sent  into  Marblehead,  in  the — - 

district  of  Massachusetts,  for  adjudication.  She  was  Ae  enemy,  in 
libeUed  inl  the  district  Court  for  the  said  district,  by  the  Ss^^or  iSf 
captors.  The  reBttei  was  claimed  ly  Bariter*  the  mas-  terests,  consti- 
Ijer,  in  behalf  of  Samuel  G.  Griffith;  and  the  cargo  by  acJ^faS^^j^ 
thr  supercargp«  in  behalf  of  said  Griffith  and  yarious  ss  suijeets  the 
other  shippers,  Anwrican  merchants  at  Baltimore.  J^^^p  ^^J  ""^"^ 

■  ■  to  eondemna- 

tion  as  prize  of 

Among  the  papers  found  on  board  the  Hiram,  at  the  ▼»«•• 
Um  of  her  capture,  were  certain  papers  commonly  call-^'J^^^provi! 
ed  a  British  license  or  protection,  being  a  certified  copy  nons  to  the 
of  a  letter  from  admiral  Sawyer  to  Andrew  Allen,  esq.  ^^\"SS 
late  British  consul  at  Boston,  and  an  additional  letter  aii/of  our  e^^ 
of  safe  conduct  from  Mr.  Alten.    It  app^ired  flpom  the  «?>7  *«  ^  r^ 

«  1  with      ftnotbCE 

eridenre,  that  this  license  was  purchased  from  a  citizeta  po^er,  is  such 
of  the  United  States,  ami  that  a  part  of  it  was  not  filled  »  Curtheraooe 
up  at  the  time  of  the  purchase  ,•  and  that  such  licenses  ^eolmy'''^ 
were  a  common  article  of  sale  in  Baltimore  and  other 
places. 

There  was  also  found  on  board,  the  owner's  letter  of 
instructions,  in  which  the  supercargo  was  directed  to 
remit  the  proceeds  of  the  cargo  in  bills  of  exchange  or 
government  hills  to  the,  shipper's  correspondents  in  Li- 
▼erpool ;  and  moreover  to  sell  the  vessel  sA  Lisbon,  if 
an  advantageous  sale  could  be  made,  and  remit  tike 
proceeds  to  Ei^land. 

It  appeared  from  the  evidence  in  the  cause,  that  such 
remittances  in  bills  of  exchange  were  common  among 
merchants. 

The  captors  claimed  condemnation  of  the  vessel  and 
eargo, 

1.  Became  of  the  Britiih  protection  or  license. 

3»  Because  the  remittances  were  directed  to  be  made 
in  England  in  bills  of  exchange. 

The  district  and  Circuit  Courts  both  decided  that 
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T0S  neither  the  vessel  nor  cargo  were  liable  to  condemna-^ 
BiEAMy  tion  i  hut  allowed  the  captors  their  expenses.  Front 
BlnKBiu  the  decree  of  the  Circuit  Court  botk  parties  appealed* 

MASTEM. 

■  ■■  SwAinr,  for  OaimafUs. 


The  opinions  delivered  in  the  cases  of  the  Jiurara  mi 
the  Jvlia  majy  perhaps^  upon  Arst  view>  be  considered 
as  deciding  the  present  case :  bnt  upon  a  closer  exami- 
nation^  it  will  be  found  that  the  focts  in  this  case  differ 
materially  from  those  which  appeared  in  the  two  for- 
mer. 

In  the  first  place,  in  the  case  of  the  JhtrorOf  there  was 
an  intent  to  supply  the  enemy*— there  was  an  intent 
to  trade  with  the  enemy :  there  was  a  direct  violation  of 
the  act  of  congress  of  6th  July,  1812 :  but  here^  there 
was  no  suchSriolation.  The  license,  in  this  case,  was 
merely  to  trade  with  the  neutral  ports  of  Spain  and 
Portugal.  The  present  case  differs  from  that  of  the 
Julittf  inasmuch  as  the  claim  here  is  for  the  cargo  only, 
and  the  license  is  for  the  vt$9d;  whereas  there,  theti- 
cense  extended  as  well  to  Hktcsurgo  as  the  resael. 

But  these  papers  do  not^  in  fact,  impott  a  Ucense : 
tliey  only  intimate  an  intended  forbearance,  on  the  part 
of  Great  Britain,  to  molest  a  lawful  trade  to  Spain  and 
Portugal.  Here  was  no  sailing  under  Uie  protection  of 
Gi'eat  Britain. 

Again,  this  license^  as  it  is  called,  was  purchased  a^ 
an  article  of  commerce,  from  a  private  in^iviiual;  not 
from  admiral  Sawyer  nor  from  Mr.  Alfen :  iti&  only  a 
copy  of  admiral  Sawyer's  letter  certified  by  Allen.  The 
obtaining  such  a  copy  of  the  letter  was  not  unlawful. 

Besides,  there  is  no  evidence  that  admiral  Sawyer 
ever  gave  the  directions,  mentioned  in  his  letter,  to  the 
commanders  of  the  squadron  under  his  command,  not 
to  molest  American  vessels  laden  and  bound  as  thnrein 
described.  Indeed,  his  power  to  give  such  instructions 
does  not  appear :  and  if  further  proof  be  allowed,  we 
can  prove  that  licenses  of  this  description  were^  in  fac^ 
disregarded  in  other  casesi. 
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In  answer  to  the  argument^  that  the  license  in  this  babkiqiu 
case  related  to  the  vessel  only,  tvhile  the  claim  is  for  the  MA«irx<,a. 
cargo  alone^  it  may  be  observed,  that  the  owners  of  the 
cargo  were  the  owners  of  the  license,  which  ought  there** 
fore  to  be  considered  as  extending  to  the  cargo  as  well 
as  to  the  vessel.  The  license  was  undoubtedly  intended 
as  a  protection.  The  voyage  was  clearly  undertaken 
in  furtherance  of  the  views  of  the  British  government, 
as|  expressed  in  admiral  Sawyer's  letter  annexed  to  the 
pass :  and  I  understand  the  ground  of  the  decision  in 
the  case  of  the  Aurora  to  be,  that  she  sailed  under  the' 
protection,  and  iA  furtherance  of  the  views,  of  the 
enemy. 

But  if  the  Court  should  not  consider  the  sailing  un« 
der  the  license  sufficient  cause  of  condemnation,  we  con- 
tend that  this  was  also  a  case  of  indirect  trade  with  the 
enemy ;  inasmuch  as  the  proceeds  of  the  cargo  were  di- 
rected by  the  owner  to  be  remitted  from  Lisbmi  to  Li- 
verpool in  bills  of  exchange. 

'  SwANN,  in  reply. 

Buying  a  bill  of  exchange  on  England  is  hot  trading 
with  the  enemy.  A  man  may,  in  an  enemy  country^ 
purchase  a  ship  from  a  neutral;  4  Bch.  232,  285,  the 
Countess  of  Lauderdale.  Sailing  under  an  enemy's  pass, 
without  trading  with  the  enemy,  is  no  cause  of  con- 
demnation. 

There  wai^  not,  in  this  case,  such  a  subserviency  to 
the  views  of  the  enemy,  as  ought  to  subject  the  property 
in  question  to  the  sentence  prayed  for  by  the  captors. 
It  is  certainly  lawful  for  the  enemy  to  relax  the  rights 
of  war:  he  may  lawfully  declare  that  he  will  suffei* 
certain  vessels  to  pass :  an4  we  conceive  that  if  those 
vessels  sail  und^  the  faith  of  such  a  declaration,  it  is  no 
cause  of  condemnatian*  The  enemy  might  have  de** 
clared  that  he  would  not  capture  any  vessel  navigated 
wholly  by  Boston  seamen ;  but  surely  our  government 
would  not  condemn  a  vessel  for  sailing  under  the  faith 
of  sach  a  declaration* 


us  SUPREME  COtTRT  V.  8. 

*rira        Wednesday,  March  ±6tlu    Jb«efit...MABS]Uix«  £S^  f^ 
ai  tAMf 
)IAHKKB«      WAiHiKOToiTy  Ji  dtlitered  the  opiaioii  «f  the  Cotjrt. 

MA    lEH. 

ii     ■  Hiti  yessel  was  the  property  of  Samuel  G«  Gnffitti^ 

an  Aroerican  citizen.  On  or  aboat  the  !H«  h  ef  Septentbt  r^ 
iSlSf  she  aailedy  with  a  cargo  of  flour  and  bread,  from 
Baltimore  tu  Lisbon ;  and  on  tier  vojt^  tlutiier,wa8  cap^ 
iuredy  on  the  15th  of  October  fuUowinjg^  by  the  ^n^ate^ 
brig  Thorn,  and  brought  into  the  district  of  Maasachn- 
mtt89  where  she  and  her  cargo  were  libelled  as  being  ^le^* 
■lies'  property. 

The  brig  was  claimed  by  the  master,  in  behalf  of  6rif«' 
flthf  and  the  cargo  by  the  supercargo,  as  belonging  (o 
the  said  Griffith^  and  oth«*  shippers,  being  Americaa 
merchants  of  Baltimore.  Among  the  papers,  found  on 
board  of  this  vessel  at  the  time  of  the  capture,  was  a  fet- 
ter from  admiralSawyer,  dated  the  5th  oif  August,  iSi^ 
addressed  to  Amirew  Allen,  junr.  as  British  consul  for 
the  states  of  Massachusetts,  New  Hampshire,  Rhode 
Island  and  Connecticuty  which  states,  that,  being  aware 
of  the  importance  of  ensuring  a  constant  nupplj  of  ttnar 
and  other  dry  provisions  to  Spain  and  Portngal,  and  to 
the  West  Indies,  he  should  give  directions  to  tftie  com- 
manders of  his  majesty's  squadron  under  Vis  command, 
not  to  molest  American  vessels  unarmed  and  so  laden, 
bona  fide  bound  to  Portuguese  mid  Spanish  ports,  whose 
papers  should  he  accompanied  with  a  certified  copy  of 
that  letter  imdor  the  consular  seal  of  the  sard  Allen ;  al- 
so a  letter  from  the  said  Allen,  dated  i5th  September, 
1812,  addressed  to  all  the  officers  of  his  majesty's  sbips 
of  war,  or  privateers  belonging  to  sttbj*Y?te  of  his  majes* 
ty,  reciting  tlmt  it  is  of  vital  importance  to  continue  a 
full  and  regular  supply  of  flour  and  other  dry  provisions 
to  the  ports  of  Spain  and  Portugal^  or  their  eokioies,  atid 
that,  in  consequence  thereof,  U  has  been  thought  expe-^ 
dient  by  his  majesty's  government  that  every  degree  of 
protection  and  encouragement  should  he  gi^en  to  Amw-* 
lean  vessels  so  laden,  and  bound  to  the  ports  of  Spain 
and  Portugal  or  their  colonies,  and  that,  in  furtherance 
of  these  views  of  his  majesty's  government,  admiral 
Sawyer  had  directed  to  him  a  letter  dated  the  5th  (^ 
August,  1812,  (a  copy  of  which  is  annexed*)  with  in* 
structions  to  furnish  American  vessels  so  laden  and  de»> 


»<  < 
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tiiiie^>  wltli  acopy  of  his  lettf^  certified  Hinder  bis^  the      T^B 
aaid  Alley's,  capsular  8ea]>  which  docpmenta^  are  intend**  m^Mf.. 
ed,t9  ^erve  aa  a  perfect  safe-gitord  arid  prptectioa  to  snch  3ark£^# 
t€«f§el  jLn  the  prosecution  of  her^oyagej  ai^l  tbat^  in  mast&b. 
compliance  with  such  instrpctianskhp  basgrajited  to, the  — ■    ■  ■      ' 
American  brig  JETiraniy  whereof  John  B.  Barker  is  mas- 
ter, |iQw  lying  in  the  .p9rt  <^  BaltimoriE^i,  and  laden  with 
4piu^  aad  bread,  Nuadfr(ma/de  toJJbbonya  copy  of  the^ 
8^d  a^nural  Sawyer's  letter  cerlijBed  under,  bis  consular 
8eal»  reqiiesting  ail  officers  of  his  majesty 'sii  ships  of  warj^ 
or  of  private  armed  vessels  belonging  to  subjects  of  bi» 
insyesty,  not  to  offer  any  molestation  t()  the  said  Vessel^ 
but,  on  the  contrary,  to  grant  her  all  proper  assistance 
ai^d  protection  on  her  passage  to  Lisbon,  and  on  her  re- 
tiirif  Croni  thence  to,  her  port  of  departure,  laden  with 
aalt  or  in  ballast  only. 

Under  an  order  calling  upon  the  different  Claimants 
tp  give  further  proof  relative  to  the  British  licenise  found 
on.  board  the  brig,  when  and  where  it  was  obtained,  of 
whom,  and  by  whom>  and  on  what  terms,  and,  general-^ 
1^9  relative  td  all  facts  and  cii*cumstances  concerning 
thc)  procurement  of -the  same,  William  Hartshorn  made 
an  i^dayit  stating  that  he  .purchased  for  Mr*  Griflltbi^ 
the  owner  of  thf  vessel,  iii  Septeniber,48l2,  from  Jobii 
R«:Waddy,  of  Virginia,  but  then  in  Baltimore,  a  citizen 
of  the  United  States,  a  license  to  protect  a  vessel  ladeii 
with  provisions  find  bound  jto  Lisbon,  from  capture  by 
British  ci^uizers,  fpr  which  he  ^sbs  to  pay  one  dollar  per 
barrel  for  what 'the  vessel  would  carry,  payable  SS50P  in 
cash,  and  the  balance  on  the  safe  arrival  of  the  vessel 
at  Ltifibon :  that  the  said  license  was  in  blank,  for  in-  ' 
iseirting  th^  nabes  of  any  vessel  and  master .-  and  that  the 
blanks  in  the  said  license  were  filled  up  in  his  presence; 
This  witness,  as  ytJAX  as  others,. states  that  these  licenses 
form  an  article  of  traffic  in  market,  as  much  so  as  floiir; 

The  vessel  and  cargo  were  acquitted  in  the  District. 
Courty  and  a  pro/ortiia  decree  of  affirmance  made  in  the 
Circuit  Courts  from  which  decrcie  an  appeal  to  this 
Court  was  taken. 


li  • 


:    In  the,  ^jQof  jtbfS  /»^>  decided  at  this  Court,  it  wa^ 
laid  down  ill  general  terrna*  ^<  that  tlie  sailing  on.a  voy^. 
a^  under  the  liceliae  aiid  paaiBport  of  Protection  of  the 
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TBK  enemy,  in  furtherance  of  his  views  or  interssfe,  cxmad^ 
HitikUf  tutcs  surh  an  act  of  illegality  as  subjects  the  ship  and' 
BABRsat  cafgo  to  confiscation  as  pri^e  of  war ;''  and^as  explan- 
VASTBB*  atory  of  tlie  general  reasons  for  that  opinioii,  a  reference 
■  ■  — >  was  nsde  to  the  opinion  of  the  learned  judge  who  decide 
ed  that  caae  in  the  Circnit  Court 

It  w  contended  by  the  counsel  for  the  Claimante^  that 
the  facts  in  this  case  differ  so  materia/Zy  from  those 
which  appear  in  the  case  of  the  JuKa,thiA  the  principles 
of  law  \vhicb  ruled  that  case  are  inapplicahle  to  this,  and, 
consequently,  ought  not  to  govern  tiie.  decb^n  of  the 
Court  upon  it* 

There  certiunly  are  some  differences  id  the  two  cases ; 
and  these  were  considered  suiBriently  strong  by  tke  dis- 
trict judge  who  acquitted  this  vessel  and  cargo>  to  con- 
demn the  JuUa  and  her  cargo. 

The  important  circumstance  which  appears  to  buve- 
influenced  the  decision  of  Uie*distri<!t  judge  io  tbatcase^ 
was,  that  the  license  contemplated  the  means  of  ensuring 
a  constant  supply  of  dry  provisions  to  tke  aUkd  armits  in 
Spain  and  Portugal*  and,  consequentfy^  an  mv/awfoJ  con- 
nexion with  the  enemy  to  supply  bis  armies,  and  a  subser- 
viency to  the  interests  of  that  enemy.  In  tbia  case,  no 
such  views  are  expressed  in  the  license  of  admiral  Saw- 
yer ;  yet  the  Court  mu^t  be  wilfully  blind  not  to  see  that 
this  was,  in  reality,  the  object  of  admiral  Sawyer  and  of 
Mr.  Allen,  and  that  it  must  have  been  so  understood  by 
those  who  sailed  under  this  license. 

In  both  cases,  the  allied  armies  were  to  be  supplied, 
not  by  sales  made  directly  to  their  agents,  (for  this 
is  not  required  by  either,^  but  by  carrying  supplies  to 
the  Peninsula,  which  would  indirectly  come  to  their  use. 
The  license,  as  weH  as  the  letter  of  Allen  accompanying 
^  it,  points  out  the  .orreat  importance  of  such  supplies  being 
sent  to  Spain  and  Portugal ;  and  the  lattw  adds,  that,  in 
furtherance  of  these  views  of  his  ihajest'fs  gavemmenif  he 
had  been  directed  by  admiral  Sawyer  to  furnish  a  copy 
of  liis  letter  to  vesst'Is  so  laden  and  destiYied.  Can  it  be 
said  that  an  American  citizen,  sailing  under  the  pirotec- 
tion  of  papers  professing  such  to  be  the  views  of  the  Bri' 
tish  government^  does  not  act  in  such  a  manner  as  to    "^ 
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'  ... 

n^ve  tke  views  and  interests  of  the  enemy  ?    Upon  the      th£ 
vfaoIe»  the  Court  is  of  opinion,  that  there  is  no  substantial   Miiuif » 
difference  between  this.jcase  and  tliat  of  the  Julia ;  and  bark£R9 
ttiat  this  is  fully  vrithin  the  principle  laid  down  by  this  masteb^ 
Court  in  Riding  that  ca$e,  and  tbe  rejpoiiing  to  which 
it  refers* 

It  was  stated,  on  the  hefaalf  of  ;the  Claimants  of  the 
cargo,  that  they  ought  not  to  be  ^^ected  by  the  illegal 
act  of  the  owner  of  the  yess^tl?!  soling  UiPder  the  pro- 
tection of  this  Kcenao*  It  is  •a  sn|&:iei|t  answer  to  this 
ai*gume^t  to  observe,  that,  in  thi»  c^ase,  ^be  Court  must 
presume  that  the  license  was  known  to  the  owners  of  the 
cargo,  if  it  was  not  the  joint  property  of  alL  ijt  is  iur 
conceivable  that  the  owner  of  the  vessel  should  expend 
aiboi4t  81609  f^r  the  protection  of^  cargo  in  which  it  ap- 
pears  he  was  not  largely  conctTned^  wjithoutcommunicatr 
ii^  such  an  advantage  to  his.ahipiiers,  ;^d  even  requir- 
ing some  reimbursement,  either  by  demanding  higher 
freight,  or  compensation  in  some  other  way.  But  what 
is  <:onclusive  on  this  points  is^  that  an  iorde;r  f^r  further 
proof  jn  relation  to  this  license  was  made,  and  yet  no 
affidavit  or  proof  is  offered  by  any  of  the  owners,  deny- 
ing a  knowledge  of  these  documents  being  on  board. 

The  decree  must  be  reversed,  and  the  vessel  and  cargQ 
condemned  to  the  captors  as  prize  of  y^ar. 


,'  I  \ 


TU^  JOSEPH^  Sabo^sant,  master, 


THIS  was  the  case  of  a  vessel,  the  Josepli,  owned  Caieofhoita» 
by  American  citizens,  captured  by  the  privateer  Fame  '»^-  Notex- 
on  the  16th  of  July,  1813.  The  Joseph  sailed  from  Bos-  ^^^^J^^ 
ton  with  a  cargo  on  freight,  on  or  about  tlie  6th  of  tuomg  fondi 
April,  J  812,  on  a  voyage  to  Uverpool  and  the  north  of  ^w  a«  «^ 
Europe,  and  thence  directly  or  indirectly  to  the  United  9hip;  nor  by 
States.  She  arrived  in  I4verpool,  and  there  discharged  ^®^^^^ 
her  cargo ;  and,  on  the  30th  of  June  following,  with  miniater,  ex- 
another  cargo,  of  mahogany,  taken  in  at  Hull,  sailed  preaged  to  the 
for  St.  Petersburg  under  the  protection  of  9,  Pritish  li-  ^"**SndcrS. 
cense^  granted  on  the  8th  of  Jun^  iSift,  authorizing  ing  Ae  vo^iff 
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THE      tiie  export  of  raabogany  to  St.  Petersbarg,  and  tie  im- 

josBPHf  portation  of  a  return  cargo  to  England,    'the  blrig  ar- 

S4R-      ^ived  at  St.  Pptersbure»  and  there  receired  news  of  die 

OE4NTf    war  b("tween  the  United    States  and   Great  Brffain. 

Mastbb.  About  the  20th  of  October,  I8i2,  she  sailed  from  St. 

.^.........  Petersburj^  for  London,' with  a  cargo  of  hemp  and  irbn 

he  vnuM  vkv  (»n  freight,  consigned  to  merchants  in  London  j  and, 
{J^*^  ^';  ^"j;^  having  wintered  in  Sweden,  in  the  8prin|r  of  i8i$  she 
If  an '  Amen.  Sailed,  Under  convoy  instractions  from  the  British'  shift 
S  Hi^i^  1ki*1  *'"<^^>  ^^^  London,  where  she  arrived'  atttf  d^U^eved 
dmlltl^ii^iT*  her  cargo.  About  the  21W;fc  of  May  she  "sailed  for  the 
agf'  to  th«  tJ.  United  States,  in  baflast,  ander  a  British  license ;  and 
^^^  iITrt'of  ^as  raptur-ed,  on  the  tBth  of  July,  at  no  gt*ekt  dntance 
which  TofHp  from  Boston  Hgbf-house.  "She  was  sent  into  the'pc^  of 
^,?,^**^^^  Salem  for  adjudication,  as  prize. 

duct   •ubject-  '  ,  ' 

h«K  her  to  can-  j^  t)ie  District  Court  of  Massachusetts  the  claim  oT 
thouKh"it  the  the  owoers,  Messrs.  Dall  arid  Vose,  was  rejected,  and 
time  of  e;ip-the  property  condemned  tb' the  United  States.  Prbrti 
•^mmiurng'Iio  ^^^^  dccroc  the  captors  and  Claimants  appealed. 

illcfral  act,  ihe 

?oMm^  ^"^  '"  ^^^  Circuit  Court  the  property  was  condemned  to 
Where  the  the  cnptors.  From  this  decrcfe  the  Claimants  and  tfce 
termini  of  a  United  Statos  appealed. 

ToyHge  arc  al-  .  *  * 

ready    fixed,  • 

the  continuity     It  was  contended,  on  the  part  of  the  Claimants, 

of  such  voyage    i   '>.»..».-  •;      •   ;  •  - 

cannot  be  bro- 

ken  bva voion-  1.  That  it  was  lawful,  in  June,  1812,  (before  the  war) 
toi7  deviation  ^^  t^^^  ^^e  Uccnse  to  eo  from  England  to  the  north  of 

of  the  master.  -5,  .^..'^t-'^  ^.« 

fortheparpo!='.  Hiurope^  and  to  bring  back  a  cargo  to  England* 

of  carryi'.g  ou  ■  .»  ,        . 

II?e  '^T^'  «•  That  the  taking  a  freight  from  the  north  of  Ea- 
A  capture  as  rope  to  England  was  from  necessity,  to  obtain  funds 

Sir  »^^»">"  ^  P*^  ^^^  ^^^^  ^^  ^^^  ®**^P*  ^^^  m^kstdr  not  haying  been 
be  made  with-  able  to  Sell  the  cargo  at  St.  Petersburg  tor  any  prke. 

in  the  ternto-     '        ,  *  .      *'"  .   v    :.«.        . 

S2  ul'stotes,     «•  That  the  opinion  of  tlie  minister  of  tjie  TJnited 

nt  any  ptooe  States  at  St.  Petersburg,  who  tolrf  the  captain  of  the 

SSJ*'L*iSr"''*' J^^s^'Ph  that  th^re  was  no  laMir  against  his  returning  to 

«  .  England  under  the  protection  of  his  license,  and  who 

also  sent  dispatchea  by  the  Josepli  to  the  government  of 

the  United  States,  though  h^  knew  of  *the  intention  to 

i-etutm  to  England  and  fhence  to  thfe  Cnitea  S£at^^  was, 

in  *»flPrt,  a  licence,  especidlj  as  to  the  claim  of,  tte 

United  States.  •'-• '      ■         ^  '•' 
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4.  '^h^t  there  was  no  trade  wfth  the  eneinj,  but  with  thb 

neutriafs  only ;  tfie  freight  having  b<^en  taken  on  neutral  JosepH| 

iiccodntji  in  a  neutral  territory,  and  delivered  to  a  neu-  sab- 

tral  house  in  Oi*eat  Bntaim  geaitt^ 


MASTER. 


5.  That  if  any  offence  was  committed,  it  was  com-  • 
pleted  upon  the  delivery  of  the  freight  in  Great  Britain;- 
and  that  therefore  the  vessel  was  not  liable  to  capture 
oii*'8eWui»e,  on  that  account,  in  a  subsequent  voyage 
from  G^at  Britain  to  the  United  States. 

6.  That  if  she  was  liable  to  seizure  for  having  adapt- 
ed the  character  of  an  enemy  vessel  by  any  act  con- 
trary to  the  allegiance  of  the  owners,  yet  she  was  not 
to  be  condemned  as  prize  to  the  captors,  as  she  was 
voluntariiy  re^unttfi^  to  the  United  States  and  her  port 
of  discharge,  and  had  actually  arrived  within  the  dis- 
trict of  Massachusetts.  That  the  capture,  therefore, 
tiras  not  tbe  occasion  of  her  being  brought  in  ;  so  that 
jf  she  was  liable  at  all,  even  as  enemies'  property,  the 
condemnation  must  be  to  the  United  Staltes  as  a  droit  of 
admiralty.    Qut, 

• 

7.  That  the  vessel  was  not  liable  to  hie  condemned  to 
the  United  States,  because  tlie  declaration  &f  war  was, 
in  effect,  an  invitation,  if  not  a  command,  to  the  citizens 
6{  the  United  States,  abroad  at  the  time,  to  return 
borne,  and  the  law  allowed  a  reasonable  time  and  way 
to  effect  that  return. 

r  * 

Pitman,  for  the  captors,  contended, 

1.^  I'hat  the  facts  appearing  in  the  case  proved  a 
trading  with  the  enemy,  which  subjected  the  vessel  to 
confiscation  as  priz^. 

2.  That  the  vessel  was  not  captured  within  the  terri- 
torial jurisdiction  of  the  United  States:  that  this  ap- 
peared tvom  the  preparatory  examinations  of  the  mas- 
ter and  the  mate,  the  ^rst  of  whom  stated  <<that  he  was 
captured  in  sight  of  Half-way-rock,  off  Salem  harbor,'' 
which  was  a  marine  league  from  the  shore;  and  the 
latter,  ^f  that  the  vessel  was  capture^  sibout  two  leagues 
east  ifrom  Boston  light-house.'^ 
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9HE  S.  Tbaty  though  the  fact  be  admitted  as  coatesded 

jrosEPHf   for  by  the  ClaiiiiantSy  yet  the  captors  were  authorised 

9AR-      by  tbeir  commission  to  capture  within  the  territorial 

OEANT,   jurisdiction  of  the  United  States  on  the  bight  seas^* 

JiASTBB*  which  were  stated  in  tbeir  instrDCtlons  as  extending  to 

low-water  mark. 

Wednesday,  March  ±6ih.    Jtlmnl»*^MAMSBAXJ^  C*  Jl . 

WASHiNGToiTy  /.  after  stating  the  tacts  ot  the  caBe« 
delivered  the  following  opinion  of  the  Court : 

i 

After  the  decision  of  this  Court  in  the  cases  of  the 
Bapid  and  of  the  ship  Mt^xamderf  it  is  not  tp  he  contend- 
ed that  the  sailing  with  a  cargo»  on  freight,  from  SL 
Petersburg  to  London*  after  a  fnll  knowledge  of  the 
war,  did  not  amount  to  saeh  a  trading  with  the  enemy 
as  to  have  subjt^cted  both  the  vessd  and  cargo  to  con^ 
demnatton  as  prize  of  war,  had  she  been  captured  whilst 
proceeding  on  that  voyage*  The  alleged  necessity  of 
tindei*taking  that  voyage  to  enable  the  master  out  of  tke 
freight  to  discharge  his  expenses  at  St  Petersbui^, 
countenaneedf  as  the  master  dec/ares^  by  the  ajHuion  of 
our  minister  at  St.  Petersbarg,  that  by  undertaking 
such  a  voyage  he  would  violate  no  \aw  of  tV\e  T3mted 
States,  although  these  xoasiderations^  if  founded  in 
truths  present  a  case  of  peculiar  hardship,  yet  they  af- 
ford no  legal  excuse  which  it  is  competent  to  this  Court 
to  admit  as  the  basis  of  its  decision.  See  the  Mfop,  1 
Sib.    Potts  and  Bell,  8  T.  Rep. 

The  connsel  for  the  Claimants  seemed  to  be  aware^of 
the  insufficiency  of  this  ground,  and  appMed  their 
strength  to  show  that  the  vessel  was  not  taken  in  delictoy 
having  finished  the  offensive  voyage  in  which  she  was 
engaged,  at  London,  and  being  captured  on  her  return 
home  and  in  ballast.  It  is  not  denied  that  if  she  be 
taken  during  the.  same  voyage  in  which  the  offence  was 
committed,  thougli  after  it  was  committed,  she  is  consi- 
dered as  being  still  in  delicto,  and  subject  to  confisca- 
tion ;  but  it  is  contended  that  her  voyage  ended  at  Lon-r 
don ;  and  that  she  was,  on  her  return,  embarked  on  a 
new  voyage.  This  position  is  directly  contrary  to  the 
facts  in  the  case.  The  voyage  was  an  entire  one  frooi 
the  United  States  to  England,  thence  to  the  north  «f 


:i^BRUABT  TERM  1814.  iSS 

Bnrope^  aad  thence  directly  or  indirectly  to  the  United      the 
States.    Eren  admit  that  the  outward  and  homeward   joset^, 
Yoy^ges  could  bci  separated,  86  as  to  render  them  two      sak- 
dtetinct  voyages^  which  is  i^ot  cbticeded,  still  it  cannot   0£ant, 
be  deiiied  that  the  termini  bt  the  homeward  voyage  were  master* 
St.  Petersburg  and  the  United  States.    The  continuity  — — — - 
of  such  a  voyage  cannot  be  broken  by  voluntary  devia- 
tion of  the  master  for  the  purpose  of  carrying  on  an  in- 
termediate trade*    T%at  the  going  ff  om  St.  Petersburg 
to  London  was  not  undertaken  as  a  new  voyage,  is  ad- 
mitted by  the  Claimants,  who  allege  that  it  was  under- 
taken as  subsidiary  to  their  voyage   to   the  United 
States.    It  was,  in  short,  a  voyage  from  St.  Petersburg, 
to  the  United  States  by  the  way  of  London ;  and,  con- 
aequentl(^,  the  vessel,  during  any  part  of  that  voyage, 
if  seized  for  conduct  subjecting  her  to  confiscation  as 
jNrize  of  war,  was  seized  in  delicto. 

Another  objection  relied  upon  by  the  Claimants,  is, 
that  this  vessel  was  captured  within  the  territorial  limits 
of  the  United  States.    The  fact  upon  which  this  objec- 
tion is  rai9ed  is  liot  clearly  established  one  way  or  the 
other.  But  admit  it  to  be«as  contended  for  by  the  Clai- 
mants, the  law  is  nevertheless  against  them.   The  com^ 
mission  granted  to  privateers  authorizes  them  to  seize 
and  take  any  British  vessels  found  within  the  jurisdic- 
tional limits  of  the  United  States,  or  elsewhere  on  the 
high  seas,  and  to  bring  them  in  for  adjudication;  and 
also  to  detain,  seize  and  take  all  vessels  and  efiects,  to 
whomsoever  belonging,  which  shall  be  liable  thereto  ac- 
cording to  the  law  of  nations  and  the  rights  of  the 
United  States,  as  prize  of  war.    The  first  instructions 
given  by  the  president  to  the  private  armed  vessels  of 
tilie  United  States,  define  the  high  seas,  referred  to  in 
the  commission,  to  extend  to  low-water  mark,  with  the 
exception  of  the  space  of  one  league,  or  three  miles,  from 
the  shore  of  countries  at  peace  with  Great  Britain  or 
the  United  States.   The  general  expressions  of  the  com- 
mission, explained  by  these  instructions,  and  containing 
no  exception  but  in  relation  to  friendly  powers,  prove 
incontestiUy  that  all  captures  as  prize  of  war  may  law- 
fully be  made  within  the  territorial  limits  o&  the  United 
States;  at  any  place  below  low-water  mark.     . 

The  Court  is  also  of  opinion  that  there  is  no  weight 
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in  another  olyection  made  by  the  ClaimantBy  that  tbiflj 
joftEPHy   vessel  was  on  her  way  and  near  to  an  Americao  port 
SAB-      at  the  time  she  was  captured*    The  right  of  (be  cap£or 
OEAiTTy    to  the  property  which  he  may  scaze  as  prize  of  w:ar  is 
iiAtoTBi*  derived  under  liis  comnussiony  which  is  general  and  ufir. 
— —._  qualified  as  to  place  and  drcnmstances,  and  not  from 
any  peculiar  merit  which  he  maj  claim  in  any  particu- 
lar case.    It  is  not  for  him  to  know  yi^bether  a  vessel 
which  has  offended  against  the  law  of  DAtions,  and  i^ 
apparently  destined  to  a  port  of  the  G^iited  States»  wVH 
certainly  enter  the  port :  and  ceitainly  he  is  bopiid  by 
no  law  to  forego  the  opp«trtunit7  which  ch^ce  pr  his 
own  vigilance  may  have  presented  to  him  to  acquire 
property  which,  under  his  commission^  he  is  authorized 
to  appropriate  to  himself. 

Decree  affirmed. 


THE  GROTIUS,  Sheaa,  master. 


Qaestxm  ai  to  APPEAL  from  the  sentence  of  the  Circmt  Cout% 
SptT^^'^oi^for  the  district  of  Massachusetts. 

man  only  hav- 

M^bowS*-  Sc  ^^^  Oroiius,  an  American  ship  owned  by  Thomas 
diip's  pii|>en  Sh?afe  and  Charles  Coffin^  the  Claimants,  sailed  from 
arii the  nav%».  Portsmouth,  Ncw  Hampshire,  March  :2d.  1812,  on  a 

tHm «  the  ve»- ■  j-'xxi**-  ^  «»^ 

sei  being  left  ^^y&ge,  accordiug  to  tfie  snipping  paper,  from  Ports* 
to  the  master,  mouth  to  oue  or  more  southern  ports,  and  from  thence 
erdemL  ^"^to  one  or  more  ports  in  Europe,  and  bark  to  her  port 
of  discharge  in  the  United  States,  and  to  Portsmouth,  if 
required.  She  arrived  at  New  York,  and  sailed  from 
thence  with  a  cargo  for  St.  Petersburg,  and  arrived  stt 
Crotistadt  on  the  17th  of  Jufie,  I8i2*  The  cargo  was 
owned  hy  American  merchants,  an'dwas  consigned  to  a 
house  at  St  Petersburg.  The  consignees  fnrnisHed  a 
return  cargo  on  the  credit  of  the  outwai*d  cargo.  After^ 
the  return  cargo  was  put  on  board,  the  French  armies 
having  entered  Russia  and  threatening  to  approach  St» 
Petersburg,  the  consignees  were  apprehensive  that  their 
security  for  the  return  cargo  iiiight  be  lost  They  pr- 
rested  the  ship  and  cargo^  and  wonU  not  permit  her  ft» 
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4%pU!^  but  OB  condition  that  tke  should  proceed  to      th£ 
LonAoii  with  the  cargo  then  on  boards  and  that  the  cap-  grotius, 
tain  should  sign  hifls  of  lading  to  deliver  the  property   sh£af£> 
in  London  to  the  order  of  the  consignees ;  .they  stipu<'  mastbb. 
fating  that  if  they  should  have  obtained  payment*  from  —— — *-*^ 
the  proceeds  of  the  outward  cargo,  the  bitls  of  lading 
shoidd  be  given  up  to  their  owners  or  agents  in  Liondon^. 
and  the  cargo  then  to  he  at  the  disposition  x)/  the  captain* 

The  new«  of  the  war  between  the  Ui^ted  States  and 
Great  BHtain  having  reached  St.  Petersburg,  the  Ame- 
rican ships  in  that  port,  (fifty  or  sixty  in  number,)  with 
the  knowledge  and  approbation  of  Mr*  Adams,  tiie 
American  minister  at  the  Court  of  St.  Petersburg,  sail- 
ed for  England  with  British  Ixenses.  This  w^as  re- 
sorted to  as  the  only  course  in  which  it  was  possible  to 
get  home.  The  Grotius  saited,  amo«)g  others,  with 
such  license.  Owing  to  the  lateness  erf  the  season,  she 
put  into  Carlscrona,  Sweden,  whereske  lay  ft*om  tlie 
38th  of  November,  1812,  until  the  25th  of  Mai-ch,  1813. 
On  the  2d  day  of  May  following,  she  arrived  at  Lonfion, 
and  there  discharged  her  cargo  consisting  of  iron,  hemp 
and  cordage,  and^  on  the  17tli  of  June  following,  depart- 
ed for  the  United  States,  in  ballast.  On  the  29th  of 
July,  she  was  captured  by  the  privateer  Frolic^  John 
O^Diorne  commander^  who  put  one  man  on  board  of  her 
from  the  privateer.  The  captain  of  the  Grotius  kept 
his  papers  and  the  command  of  his  ship,  and  navigated 
her  to  Boston^  On  her  arrival,  she  was  libelled  in  the 
district  Court  of  Massachusetts. 

In  this  Court  a  question  was  made  by  the  Claimants^ 
as  to  the  fact  of  capture. 

The  mastet,  in  answer  to  the  2d  interrogatory,  swore 
that  he  never  considered  the  ship  Grotius  to  have  been 
taken  or  seized  as  prize : — ^that  he  wad  present  wheii 
an  armed  schooner  under  English  colors  met  with  her^ 
the  commander  of  which  represented  her  to  be  a  British 
privateer  culled  the  Brmm,  and  requested  him  to 
take  on  lM»ard  a  manand  treat  him  as  a  gentleman  until 
he  arrived  in  the  United  States^  to  which  he  consenteid* 

GUniafi,  the  mate,  ifi  answer  to  the  .2d  and  Sd  inter-' 
i^ogatories,  stated^  4hf^  until  bis  arrival^  hfi^na^erknew 
VOL.  VUfc  B% 
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;  TRC      that  the  Grotius  had  been  taken  as  prize  ;-^that  the  vM^ 

OBorrust  ter  had  been  ordered  on  board  the  schooner,  and  r^ 
8HBAFB»  turned  with  Veryt  the  man  who  had  been  taken  onboard 
MA8TBH.  the  Grotius. 


Chambers,  a  seaman*  in  answer  to  the  3d  \  interroga- 
tory, stated  that  the  Grotiiis  was  met  by  an  armed 
schooner  under  English  colors  which  obliged  the  mate 
of  the  ship  to  go  on  board  her,  and  afterwards  sent  Him 
back  with  a  mat^  wlio,  on  the  next  day,  d^lared  himself 
to  be  put  on  board  as  prtze-master,  saying  that  if  they 
siiould  fall  in  witli  a  French  vessel,  he  should  be  obliged 
to  shew  his  co;Dmission« 

The  affidavit  of  Veryt  the  alleged  prize-master,  con- 
firms the  statement  mF  the  mate,  that  the  captain  was  or- 
dered on  board  the  privateer,  and  that  he,  Veryf  was 
directed  by  bis  commander,  in  presence  of  the  captain 
of  the  Grotius«  to  go  on  board  as  prize-master;  but  that 
the  master  of  the  ship  was  to  keep  possession  of  the  pa- 
pers, and  to  navigate  her  into  port. 

In  the  district  Court  the  ship  was  condemned  to  the 
United  Statrs.  From  this  decree  the  captors  and  Clal-' 
mants  appealed* 

In  the  Circuit  Court  the  decree  of  the  district  Court 
was  affirmed,  pro  format  by  consent  of  panties. 

Webster,  for  th^  Claimants f  contendedf 

i.  That,  in  this  casp,  the  ship  was  not  captured,  ab3/ 
one  man  having  been  put  on  board.  That  this  case  was 
not  affected  by  the  decision  in  the  case  of  the  Mtxandtr. 
That  acapture,-  as  well  as  the  bringing  the  vessel  into  port 
after  the  capture,  must  be  the  eff^^ct  of  power  either  ac- 
tual or  constructive*  l^hat  the  master  of  the  ship  did 
not  know  of  the  intention  to  capture,  nor  had  he  any 
idea  that  his  vessel  was  captured,  till  Inna^  after  the  al- 
leged prize  master  was  put  on  board.  That  there  was 
no  agreement  to  consider  it  as  a  capture.  And,  lastly^ 
that  there  was  no  bringing  in* 

^  ^.  That  the  proceeding  to  London^  Kinder  the  ctrcun^ 
stances  of  this  case^  was  not  such  a  trading  with  tte 
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Qnemy  as  induced  a  forfeiture  of  the  ship.    That  it  \^as      thb 
an  act  justified  by  the  necessity  of  th<  casey  there  being  grotius^ 
n  o  other  wa>  to  get  the  skip  home.    That  the  master  sueafe^ 
was  fiirrlifr  justified  in  acting  as  he  didy  by  the  advice  master. 
of  Mr.  Adanis^  the  niinister  at  St.  Petersburg^  where  the 
ship  was  when  the  war  was  fii*st  known  there.    1  Mob^ 
±S4i,  2^0,  the  Betty  fPaOicarU 

3.  That  thje  ship  was  not  taken  in  ddida — ^that  there 
was  no  trade  with  the  enemy — that  the  master  merely 
delivered  the  cajrgo  in  London — that  the  voyage  was 
not  to  be  considered  as  a  continued  voyage  from  the 
United  States  to  Russia^  from  Russia  to  England^  and 
from  England  to  the  United  States^  but  n^erely  as  a  VQy* 
age  from  Russia  to  London^i 

4.  That  the  privateers  of  the  United  States  had  no 
jauthority»  either  under  the  prize  act  or  their  commis-f 
sionsy  to  capture  American  vessels  found  in  circumstan^ 
ces  like  those  of  the  Grotius ;  that  19  to  say,  bound  di- 
rectly  to  the  United  States,  and  within  two  or  three 
days  sail  of  her  destined  port.  That  jg/jxn  was  to  be 
condemned  at  all,  it  must  be  as  a  droil^ffidmiraUy^  not 
as  pri^e  to  the  captors.  That  privateei*s  claim  under 
a  grant  from  the  United  States,  and  must  be  limited  by 
the  express  terms  of  such  grant,  which  ought  to  have  a 
fair  construction,  and  cannot  be  supposed  to  extend  to 
cases  where  ^erc  is  no  risk^  no  trouble,  no  labor  on  the 
part  of  th^  captors^  That  the  grant  is  to  be  considered 
as  a  reward'  for  tiieir  services.  That  if  a  vessel  is  in 
port,  either  voluntarily  or  by  stress  of  wefitherj^  s|ie  19  no 
subject  of  capture. 

ViTbiAN,  contra*  for  the  captors, 

Goiitendedf  thatthe  Grotius  wa?  liable  to  condemnation 
for  having  sailed  ft'om  Russia  to  England  with  a  Bri« 
tish  license,  after  knowledge  of  the  war  between  Great 
Britain  and  the  United  States,  and  with  contraband  of 
war  on  board  ;«^hat  the  voyage  was  to  be  considered 
as  one  continued  voyage  from  Russia  to  the  United 
States ; — that  the  vess  I,  therefore,  if  taken  at  any  time 
before  her  arrival  in  the  United  States  and  in  a  place 
of  safety,  must  he  considered  as  captured  in  delicto^ 
That  the  case-was  analogous  to  that  of  ^  vessel  captHre4 
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while  coming  out  of  a  blockaded  port  into  wifck  s)ie  1ia4 
OBonvt,  pfrviouslj  slipped  by  stesttli.  1  fioA.  196,  150^  the 
sHEAFBf  Fftm  JuififA.— id.  78y  96^  tte  Frtderick  Mikt.  That 
■JLSTBm*  physical  force  was  not  Mecessary  to  constitute  cttptore^ 
tbat  it  had  been  so  decided  itt  the  case  of  the  Mtxta^kt ; 
and  that^  if  any  doubt  existed  in  (lie  mind  of  the  Court 
with  rrgard  to  the  capture^  it  was  a  case  for  fifrther 
proof.  That  the  privateers  of  the  United  States  were 
anthorized  to  capture  eyep  witblB  fbe  jurlsfictlottof  the 
United  States. 

Dbxter,  in  teply^ 

Urged  that  although  the  master  of  the  Orotind  bad 
heard  of  the  war,  he  had  also  heard  of  the  repeal  of  the 
orders  in  council*  and  that  an  armistice  was  about  to  be 
a^^reed  upon*  it  it  had  not  already  taken  place ;  that, 
therefore,  it  was  as  if  they  had  not  heard  of  the  war  at 
ail.  That,  in  order  to  subject  a  vessel  to  condemnation^ 
she  must  be  captured  in  the  prosecution  of  the  vi>jstjge 
in  which  she  was  guilty  of  the  offence :  that  the  Gro- 
tius  was  not  captured  on  that  voyage :  that  the  voyage 
from  Russia  to  England  was  to  be  censMered  as  a  <#»« 
tinct  voyage,  after  the  completion  rf  which  the  Teasel 
was  not  liable  to  condemnation  for  any  offence  coinmit- 
ted  on  tliat  voyage.  That  even  if  the  proceeds  of  the 
cargo  previously  deposited  in  Engkufid  had  been  on 
board  at  the  time  of  the  capture,  it  would  have  been  no 
cause  of  condemnation.  That  when  the  cargo  was  de- 
posited, the  offence  was  deposited  with  it.  Park.  ^9, 
Jmer.  Ed.  1 '  Jio^.  193,  230,  the  Sdpedeah,  note.  ^  i9K 
Civ.  Law,  58.*^id.  250.-— id.  262. 

Wednesday,  March  ±6th.    Mseni.k..yLkSAisLKSSxy  Ck.  J. 

Washingtoit,  J.  delivered  the  opinion  of  the  Coavt 
in  this  case^  as  follows : 

This  case  diflfers  in  no  material  respect  from  that  tf 
the  Joseph,  just  decided,  except  that  in  this  a  question 
arises  as  to  the  validity  of  the  capture. '  The  master  of 
the  Oh-otius,  in  answer  to  the  second  standing  interro- 
gatory, swears  that  he  hath  neyer  conMdered  the  ship 
to  have  been  taken  or  seized  as  prize.  That  be  wa* 
pl^sent  when  an  at*nied  schooner  unde^  English  cofcra 
met  with  her^  the  commander  of  which  represented  her 
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to  be  a  firitisk  privateer  called  the  Bnam,  and  reqoest-^      thb 
ed  bim  to  iskke  on  board  a  man^  and  treat  him  as  a  gen-  gkotius, 
tieman  until  he  arrived  in  the  United  States ;  to  which  he  shbafe^ 
consented.    This  testimony  of  the  caplain  is  rx^nfirmed  masteiu 

by  Gilman^  the  mate,  in  answer  to  the  2d  and  Sd  inter — — 

rQgat')ries,  who  add&^that  Verjf,  the  man  who  was  put 
on  board)  never  conducted  as  prize  master*  nor  in  any 
other  manner  than  a  passenger  would,  during  the  voy- 
age. Piercef  one  of  the  seamen,  who  accompanied  the 
captain  on  board  the  scliooner,  swears  that  lie  never 
knew  the  ship  was  seized  a$  prize  until  after  her  arri- 
val within  the  Boston  light-house.  Chambers,  another 
seaman  belonging  to  the  Grotius,  in  answer  to  the  third 
interrogatory,  says  that  she  was  met  by  an  armed 
schooner  nnder  English  colors  which  obliged  the  mate 
of  the  ship  to  go  on  board  her^  and  afterwards  sent  him 
back  with  a  man  who,  on  the  next  day,  declared  himself . 
to  be  put  on  board  as  prize-master,  saying  that  if  she 
should  fail  in  wkh  a  French  vessel,  he  should  be  obliged 
to  show  his  commidsion*  That  he  knows  not  upon  what 
pretence  or  for -what  reason  slie  was  taken,  not  knowing, 
in  fact,  that  she  was  made  prize  of,  nfj^iMier  arrival  at 

SfiStOD. 

Banid  J*  Very 9  the  alleged  prize  master,  has  deposed, 
on  oath,  that  he  was  present  at  the  capture  of  the  Gro- 
tius  by  the  Fr<dic  ;  that  the  captain  of  the  ship  was  or- 
dered on  board  the  schooner  with  bis  papers ;  and  that 
he,  Very,  was  directed  by  his  commander  to  go  on  board 
as  prize  mastel*i»  and  this  in  tbe  presence  of  the  captain 
of  the  Grotius;  that  tbe  master  of  the  ship  was  to  keep 
possession  of  4he  papers,  and  to  navigate  her  into  port. 
That  he  accordingly  went  on  board  as  prize  master, 
carrying  with  him  a  copy  of  the  commission  of  tbe  Pro- 
lie;  and  instructions,  in  writing,  ft'om^the  cbmmander 
to  him  C  Very  J  as  prize-master.  That  the  captain  of 
the  Grotius  infortned  his  crew  that  in  case  a  Britisb 
cruiiser  sliould  board  the  Grotius,  and  they  should  be 
asked  respecting  the  said  Very,  they  wefe  to  answer 
that  li^Svas  a  passenger^ 

Without  ^vlng  any  opfaiion  as  to  the  regularity  of 
admittilig  the  affidavit  of  the  prize  master  as  a  part  of 
the  preparatory  evidence,  the  Court  is  of  opinion  that 
the  factj  necessary  fto  decdiiiig  upon  tbe  validity  of  th$ 
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TUB  capturCf  are  not  sufficiently  clear ;  and  that  it  will  be 
uBOTiuft«.pn»]H  r  to  make  an  order  for  further  proof •  to  be  furniah- 
8HKiFK»  ed  by  th<'  captors  and  the  ClaimantSy  with  respect  to  all 
MASTRS.  the  circumstances  of  the  capture. 

This  point  appears  not  to  have  been  made  or  consU 
dered  in  the  Coux*t  below. 


181*.         ALEXANDER  and  othebs  v\  PENDLETON. 


THIS  was  an  appeal  from  the  Circuit  Court  for  the 
Ih^,?c^rt  district  of  Columbia,  sittws  at  Alexandria  as  a  Court 
otikjajtywui  of  Equity.  , 

•ntr>rpf)«(>  to 

A '^rcrJ^l"^'  The  case,  as  stated  b j  Mabshau,  Ch.  J.  in  deUFerinjr 
''r^t^t^b'  ^^^  opinion  of  the  Court,  was  as  follows : 

hiH  Tpntior's 

want  of  notice.  Th IS  suit  wfts  ^u/^t  in  the  je^T  1806,  in  the^  Ctrcnit 
mlL^CT  Court  for  tlie  county  of  Alexandria,  for  the  purpose  of 
50  years,  quieting  the  title  of  Nathaniel  Peildleton,  the  Plaintiff  in 
bl^wk  Tji^  that  Court,  to  8S  acres  of  land  contiguous  to  the  town  of 
ot«  better  ti-  Alexandria  which  have  been  in  his  possession,  and  in 
tic,  eoiistitute.  y^g  posscsfiirtn  of  tliose  under  whom  he  daims,  from  the 

a  f^nod  defence  -^«^x    xt  a.  j.* 

agHJDst  thai     year  1732  to  the  present  tune. 

title. 

tw^^L  Robert  Alexander,  being  seized  of  a  large  tract,  on 
basaright  to  part  of  which  the  town  of  Alexandria  now  stands^  on  the 
i^.^'^^^c^  17th  of  January  in  the  year  1731—2,  ex^uted  ta  Dade 
to  the  oBten-  Masscy,  then  about  to  intermarry  wit'i  his  daughter  Par- 
■*''' ail>nrf'^  thenia  Alexander,  his  bond  in  the  iienajty  of  8001.  with 
hiavimdor,  ao  »  Condition  that  he  would  convey  to  bis  daughter  Parthe- 
•»  to^Tchim-  nia  and  her  heirs,  on  demam!,  four  hundref)  acres  of  land 
Sthert^tu*^^^  lying  on  Potomac,  <*  beginning  on  the  river  side  and 
of  limitations,  from  tbence  running  to  his  back  line,  making  a  long 
square  so  as  to  have  the  satne  breadth  on  the  river  as 
on  the  back  line,"  * 

The  marriage  soon  afterwards  took  effect,  and  she  was 
put  into  possession  of  the  land  by  the  following  bounds, 
that  is  to  Bvty  :  ••  Beginning  at  the  mouth  of  Goings  gut, 
on  the  river  Potomac,  and  extending  down  the  river  at^ 
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asi  to  include  four  hundred  acres  of  lan4  between  the  river  alsxast^ 
and  the  back  line/'  ber 

&  OTHERS 

The  back  line  called  for  in  the  patent  was  a  due  noKh        % 
course ;  that  by  which  Robert  Alexander  then  held  was  pendls- 
ndrth  6  west.  Claims  bave'been  since  successfully  asserted      tox. 
which  would  vary  the  back  line  so  as  to  run  north  17  ■■  i" 

west  The  Appellants  insist  that  those  who  hold  under  . 
Parthenia  shall  be  compelled  to  extend  to  the  back  line, 
as  now  established,  and  proportionably  to  contract  their 
line  down  the  river,  so  that  the  parallelogram  shall  still 
(;ompi*ize  four  butidred  acres.  Pendleton,  who  is  a 
purchaser  under  Parthenia,  insists  on  being  limited  on 
the  west  by  the  line  north  6  west,  which  was  tlie  back 
Kne  when  the  title  of  Parthenia  accrued* 

In  the  year  1735,  Robert  Alexander  departed  this  life, 
having  first  made  his  last  will  in  which  be  devised  as  fol- 
lows': <<Item,  I  giveti  my  daughter  Parthenia  Massey 
four  hundred  acres  in  Prince  William  county,  according 
to  my  bond.  Item,  I  give  to  my  daughter  Sarah  Alexan-* 
.der,  four  hundred  acres  joining  Parthenia  Massey,  the  . 
same  length  on  the  back  line  and  the  same  breadth  on 
the  river/* 

Parthenia  survived  her  husband,  Dade  Massey,  and  in*^ 
termarried  with  Townshend  Dade.  Sarah  intermarried 
with  Baldwin  Dade,  and  was  put  into  possession  of  the 
land  devised  to  her.  ^ 

John  and  Gerard  Alexander  were  the  only  sons  of 
Robert,  and  were  the  co-devisees  of  the  bulk  of  his  es- 
tate. In  April,  1740,  John  instituted  a  suit  against  Ge* 
rard  for  partition  $  and  to  this  suit  Townshend  Dade  and 
Parthenia,  his  wife,  and  Baldwin  Dade  and  Sarah,  his 
wife,  were  parties  Defendants.  A  decree  of  partition 
was  made,  directing  that  the  lands  of  the  Dades  also 
should  be  allotted  to  them  to  be  held  in  severalty.  Com* 
Itaissioners  were  appointed  to  execute  this  decree,  with 
directions  to  import  their  proceedings  to  the  Court 

Under  this  tnterlocjitory  decree  the  land  was  surveyed 
by  Joseph  Berry,  and  a  division  made.  Four  hundred 
acrc^  were  allotted  to  Fownshend  Dade  and  Parthenia, 
his  wlfe^  and  the  same  quantity  to  Baldwin  Dade  and' 
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ALXXAsr*  Sarah,  bis  wife.    This  allotment  was  made  on  tiiekiea 
DKR       tliat  nortli  6  west  was  the  true  back  line.    But  as  the 
K  OTHERS  Alexanders  intended  to  institute  suits  for  the  purpose  of 
-o*         recovering  lands  lying  west  of  the  north  6  Une^  it  was 
7ENDLB*  agreed  between  all  the  parties  that  the  partition  tVien 
TON.       mndc  siioiild  not  be  conclusive^  but  should  depeml  on  the 
<    suits  about  to  be  instituted.     In  conseqoencej  as  is  pre- 
sumed, of  this  verbal  agreement,  the  survey  and  proceed-* 
in^s  uiidor  this  interlocutory  decree  were  not  returned  ; 
and  in  May,  1711,  the  suit  was  dismissed  agreed. 

Townshcnd  Dade  and  Parthenia,  his  wife,  remained 
in  quiet  jiossessit)!!  of  the  four  hundred  acres  devised  to 
Varthenia  by  lier  father,  according  to  those  boundaries 
which  had  been  marked  out  on  ttie  idea  that  north  6  west 
was  the  true  back  line. 

Sarah  Daile  died  without  issue;  on  which  event  her 
land  was  limited  to  her  two  brothers  John  and  Ge/^arJ, 
who  entered  thereon  and  continued  to  hold  It  SLCCordiag  to 
licrrj's  survey, 

John  Carlylc  claimed  the  land  west  o£n(nrth  6  west^ 
and,  in  April  1766,  commenced  an  ejectment  against 
Alexander,  who  appears  to  have  recovered  part  of  the 
Irind  between  north  6  and  north  17  west  in  a  previous 
eji^rtment  against  one  of  his  tenants.  In  May,  1771,  a 
verilict  and  judgement  were  rendered  in  bis  favor. 

In  the  year  1774,  Townshend  Dade  and  Parthenia,  his 
wife,  instituted  a  suit  against  John  Alexander  ibra  title 
to  the  Jand  mentioned  in  the  bond  of  Robert  iliexander* 
To  this  suit  John  Alexander  filed  his  answer  stating  the 
dv  ath  of  Dade  Masscy  leaving  a  son  by  Parthema,  her 
subsequent  marriage  with  Townshend  Dade,  and  the 
doubt  who  was  entitled  to  the  land,  as  the  reasons  for  its 
Hot  having  been  previously  conveyed. 

In  tlie  same  year,  Charles  Alexander,  son  and  heir  of 
John,  filed  his  answer  in  which  he  states  the  doUbt  re- 
specting the  back  line,  admits  the  north  6  west  to  be  the 
present  back  line,  and  prays  that,  should  a  more  west- 
ern boundary  be  at  any  time  established,  he  and  his  heirs 
mis^ht  be  at  liberty  to  vary  the  boundRrtes  of  Partbenia'9 
land  so  as  to  conform  to  snch  future  back  line* 


liilS'W,  a'd^ed  wdd  cxectttea  by  Charks  At^ander  AjUEJ^JCk- 

to  PaArHienf  a  Dade  conveying  400  acres  of  land  according  der 

to  ttie  bottd'  of  Robert  Alexander.    This  deed  specifies  &  oTHBtt» 

116  boundaries  and  conta|ps  no  stipttlatton  respecting  the  1^. 

fiiturte  (iKan^  of  the  back  Hue.    It  would  eonfirm  the  pendle- 

wUl  of  Robert  Alexandi^r,  if  that  ^ilV  wanted"  confii  ma-  ton. 
titoii^'   Ai  they^ar  ±779,  this  suit  was  dii^niissed  neither 
pkrty  appearing. 

In  liayf  ITrs,  Parthenia  Dade  conveyed  this  trax^t  of 
land  with  no  other  iiescriptioh  of  the  metes  and  bouilds 
than  was  expressed  in  the  bond  and  will  of  her  father^ 
fxi^  WHKAm'Hartsliorrie,  who  took  possession  of  {lie  land 
and  held  it  according  to  Berry^s  survey,  which  makes 
north  H  west  the  back  line. 

WiUiam  Haartshorne  laid  off  the  northern  part  of  the 
tract  from  the  river  to  north  6  wc^t  in  twenty -three  lots 
which  he  sold  to  vaHoUs  persons  ;  and  then>  iu  May^ 
IY79,  conveyed  liie  residue  of  the  land,  whirh  includes 
that  in  controversy,  to  William  Harmati,  of  Pennsylva- 
nia, by  metes  and  bounds  taking  north  6  west  to  be  the 
truebaek  line. 

In  the  year  178©,  Mordecai  Lewis,  executor  of  Wil- 
liam Barman,  conveyed  this  land  to  Elisha  Cullen  Dick> 
who  in  1796,  conveyed  eighty-three  acres,  tlie  land  now 
in  dispute,  to  Henry  Lecf,  who,  in  June,  1797,  conveyed 
to  Baldwin  Dade,  who,  on  the  29th  day  of  December,  in 
the  year  180i,  conveyed  to  Philip  Fitzhugh,  who,  on  the 
18th  of  February,  180^*  Conveyed  to  Nathaniel  Pendle-^ 
ton.  In  the  same  deed  Fitzhugh  conveys  also  to  Pen- 
dleton three  acres  of  land,  other  part  of  the  tract  of  4001 
acres,  with  notice  that  Charles  Alexander  claims  north 
17  west  as  the  back  line« 

Previous  to  the  conveyance  from  Baldwin  Dade  to 
Philip  Fitzhugh,  the  said  Dade  had  conveyed  the  land  iii 
controVei-sy  to  Thomas  Swan  to  secure  a  debt  due  to 
Wiiii'am  Hodgson.  Swan  conveyed  td  William  B.  Page^ 
in  trust  for  Hodgson,  who  conveyed  to  Hodgson^  who^  in 
Stkty,  l$03,  conveyed  to  Pendletdn, 

Soon  aftfer  the  decision '  in  favor  of  Cariyle  in  May^ 
1771',  Charles  Ale^ajlder  brought  ah  ejecttn^nl^  for  th« 
VOL^VIIfc  ^ 


4M 
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AX.nA9*  same  bmith  and  in  1790»  a  verdict  was  gi?vn  in  Iris  lk> 
OKK       vort  on  which  a  judgmeut  was  rendfred,  which  was  af-^ 
&  oTHBRf  firmed  on  appeal  in  1792.    In  1796,  Chaiies  Alexander 
V*        instituted  a  suit  in  the  Court  ^  Ctiancery  in  Tirginia^ 
FKHOLB*  for  the  purpose  of  altering  the  Donndaries  by  wKicVk  th6 
Tojr.      land  of  Parth^nia  had  theretofore  been  held*  and  of  lay- 
'■■■  ing  off  that  tract  so  as  t9  extend- it  to  n>rth  17  west^ 

thereby  narrowing  its  breadth  whr^re  it  stretches  to- 
wards the  town  of  Alexandria*  and  giving  j(  more  length.^ 
To  tHift  suit,  th')SG  under  whom  Pendletoii  claims,  witb 
others  were  made  Defendants. 

« 

Charies  AIexander»depaited  this  life  in  the  yearl806y 
and  the  suit  has  not  been  revived.  ^ 

Nathaniel  Pendleton  being  about  to  seU  the  land  in 
controversy 9  tendered  to  Ciiarles  Alexander  a  deeA  For 
quieting  the  title ;  anrY,  on  his  refusing  to  ex^^cute  it^  in- 
Btifuted  a  suit  to  compel  him  so  to  do.  After  the  death 
of  Charles  Alexander  this  suit  was  brought  against  the 
Defendant,  his  widow  and  children. 

In  the  Circuit  Court  a  decree  was  renJemI  in  tBvoe 
of  the  Plaintiff*  from  which  the  Defendants  have  appeal- 
^    ed  to  this  Court 

Hie  cause  was  argued  last  term,  by  SwAfr  and  Jonks, 
for  the  Appellants,  and  by  E.  L  Lee  and  C.  Leb*  for 
the  Appellee. 

SwkKif,  for  the  JppeUaftts. 

The  only  question  is,  whether  the  long  possession  ac- 
cording to  metes  and  bounds,  give^a  good  title  notwitVi- 
stanrling  tlie  claim  of  Alexander  to  carry  his  back  Una 
so  as  to  run  north  17  degi*ees  west ;  instead  of  north  0 
degrees  west.  I? 

The  bond  to  convey  to  Parthenia  in  1731—2,  calls 
simply  for  the  back  line  ;  ft.  Alexanders  wfll  in  1735^ 
devises  the  land  to  her  by  the  same  descrption;  and  the 
deed  of  confirmation  from  Charles  Alexander  in  1776, 
still  refers  to  the  back  line.  Whatever  should  be  the 
back  line  fvf  Alexander's  tract,  was  to  be  the  western 
boundary  of  Parthenia's  400  acres.    In  17M  a  anit  was 


np«p»MaM«|»^i 
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.-nistititted  for  partition,  in  which  Parthenia  was  a  party,  axexak- 
A  survey  and  partition  was  made,  but  was  not  acted  up-       dek 
on  by  the  Courts  because  the  parties  aU  underatood  that  &  others 
the  back  line  was  unsettled,  and  the  partition  thtn  made        v. 
was  agreed  to  be  temporary,  and  to  be  reformed  if  the  penduei-' 
back  line  should  be  ( arried  farther  to  the  westward  tlian      tow. 
north  6  dep^rees  west.    This  agreement,  although  verbd^ 
was  biniiing  on  Partbc^ia,  at  least  so  far  as  to  pr^-vent 
her  possession  from  being  considered  as  adversary  to 
Alexander  as  to  that  part  of  the  land  which  might  be  tfi« 
ken  away  upon  settling  the  back  line. 

There  was  therefore  no  adverse  possession  until  If  78, 
when  Parthenia  sold  to  Hartshorne.  From  1778  to  1796, 
when  C.  Alexander  instituted  his  suit  in  the  Court  of 
Chancery  in  Virginia,  to  alter  the  boundaries  of  the  tract, 
there  had  not  been  20  years  of  adverse  possession.  If 
Pendleton  had  looked  back  to  his  title  he  would  have 
found  that  it  was  never  conveyed  by  metes  and  bounds, 
prior  to  1778,  and  that  the  question  of  boundary  was  still 
unsettled.  He  purchased  while  that  sui^  was  pending, 
and  therefor6*fnu8t  be  presumed  to  have  had  notice  of  tho 
claim. 

E.  I.  Lee  and  C.  Lee,  contra. 

This  case  is  not  affected  by  the  question,  which  was 
the  true  back  lin<'  of  Alexander's  land.  Neither  Parthe- 
nia nor  those  claiming  under  her,  were  parties  to  any 
snit  in  wliich  that  question  was  litigated,  and  cannot 
therefore  be  bound  by  an>  decision  on  that  point*  At  the 
date  of  the  bond,  and  of  Robert  Alexandei*'s  devise  to 
Parthenia,  he  held  only  to  the  line  north  6  west.  The 
conveyance  is  to  be  taken  m-^st  strongly  against  the 
grantor.  In  1776,  when  C.  Alexander  made  the  deed 
to  Parthenia,  he  held  on1)|||o  the  same  line,  and  it  had 
been  at  that  time  established  as  hi»  back  line  by  a  Judg- 
pent  in  the  year  1771. 

If  there  were  sufficient  evidence  of  a  parol  agreement, 
it  could  be  only  an  agreement  to  re.convey  the  land,  if 
the  back  line  liquid  be  settled  further  to  the  westward. 
Being  a  parol  agreement  to  convey  land,  it  would  have 
been  void  b^  the  statute  of  frauds. 
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AU&XAir-      irPMidleton  had  nolice  «f  tliepesdcacy pf  C*  Mexm* 

DKR      der'fl  suit  in  chancery  to  alter  the  boimdarm,  yet  thai 

&  OTHBlisauit  was  nftenvarda  discontmuedy  and  there  is  no  evi- 

T.        dcace  thai  Hartabomef  of  thoie  claiming  nnder  hiaiy 

PBHDiA-  had  notice  of  the  claim  until  after  they  ha^  made  thfar 

TOH.     pnrchaaea.    Pendleton  holdA  their  ri^Ut^  and  can  peo- 

tecthimselfhy  their  lyant  of  Qoticet 

Jwnif  in  r^y« 

There  was  nothing  in  Ihe  title  to  ieceiire  pfirchaaen. 
There  was  suiBcient  evidence  on  the  face  of  the  deed  to 
abow  that  the  posaeaaioo  was  temporary.  They  aU  refer 
to  the  back  line  of  Uowsen's  patent ;  and  erery  pnrcha- 
0er  would  necessarily  enquire  where  that  Une  was.  Up* 
on  tlie  enquiry  he  would  find  either  tiiat  tiie  line  was  in 
depute  and  unsettled^  or  that  it  had  he^  settled  at  north 
17  degrees  west 

The  agreement  was  roca^y  evidence  j9f  the  oatorB  rf 
the  pf>s8e6sion9  and  was  no  morenSerted|  in  this  respeii« 
by  the  statute  of  frauds^  than  wonM  he  a^nofde  declaim- 
lion  of  the  tenant,  that  he  hdd  not  advenefy  to,  hat  na- 
der,  R.  Alexander.  * 

If  the  title  is  to  be  qoietedf  it  must  be  upon  the  prin- 
ciple that  long  possession  by  certain  meles  imd  h^nii, 
iodoces  a  presumption  that  some  deed  bad  been  murfe 
^conformable  to  the  possession.  Butaach  a  pvesomptmL 
is  rebutted  by  the  agreement. 

March  ttih. 

Mxm»UALL9  Ch*  J.  afkerstatH^tfae^ase^defiv^Fedthi) 
ppinion  of  the  CooTt  as  fdlows  : 

«<  This  being  an  appll^atioa  to  restein  a  pmmn  frowi 
the  assertion  of  title  in  the  ordinary  ooarae  rf  jodkial 
proc^dings,  the  prayer  of  the  bill  ought  not  to  be  grant- 
ed in  a  doubtful  case ;  but  if  the  ca6e  be  a  dear  one» 
the  interposition  of  equity  if  aftywdble ;  aiid  the  sUna- 
tion  of  the  lf«nd  adjoining  a  grvlwing  etty»  ttenamber  of 
persons  who  are  consequent  Mntpted  iti  the  settte- 
fnent  of  the  questional  and  Off  jMmwMf  ttflen  ivUeh  ^ 
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ftSski  on  ft;,  give  it  ^lecullftr  cMtm  to  the  Mt^gte  of  Hit  A]^kil^- 

By  the  ifi,W8  ^ibich  govern  4;bis  ciuse,  a  possesskm  <tf       t. 
thirt)"  years  under  some  circomstanceS)  and oi' fifty  yeare^  pbhdle* 
under  any»  constitutes  a  title  agsunst  aU  the  world.  The      ton. 
Appefiee  clainiing  under  a  possession  perhaps  from  tbe- 
year  lir3£^  certainly  from  the  year  1741,  has  acotnplete 
iitle^  unless  son)f  thing  can  be  alleged  by  the  Flaintrflb 
in  error  wbtrh  shall  deprire  him  of  the  advuntages  of 
that  possession^ 

'  It  is  urged  that  tibe  contract  of  ±7Mf  between  the 
Aieximder's  ai»d  tiie  Dade's,  made  the  latter  trustees*  for 
tile  former  with  respect  to  that  portion  of  the  land  inclu- 
4ed  in  Serry's  snrvry,  which  they  had  agreed  to  surren* 
4er  iti  the  event  of  estftbiishing  a  itiore  western  back 
Hue.  And  that,  therefore,  in  computing  time,  we  mnst 
commence  with  the  sale  from  Parthenia  Dade  to  Wil« 
Uam  Martshorne,  in  May^  1778. 

Had  the  land  ctmtinued  in  possessicHi  of  Parthenia 
Dade  and  her  heirs,  the  question  whether  this  contract 
was  of  unlimit^  duration,  or  contem^dated  some  parti-* 
Cttiar  suit  then  intended  to  be  brought,  would  merit  con> 
sideration.  But  as  the  contract  does  not  appear  on  the 
title  pa^rs,  but  was  verbal,  a  purchaser  fbr  a  ]|||uable 
considt^  ration  could  not  be  affected  by  it  unless  he  w$is  a 
pHurchaser  With  notice.  Finding  Parthenia  Dade  in  the' 
quiet  and  undisturbed  possession  of  four  hundred  acres 
of  land,  forming  a  parallellogram,  limited  onf  the  west  by 
the  line  noi'th  6  west,  he  had  a  right  to  consider  that  line 
as  established,  so  far  as  respected  the  land  of  Parthenia. 
He  was  not  bound  to  know  that  a  private  parol  agree- 
ment existed,  which  would  control  the  possession.  This 
trust  therefore  no  more  t^i^ed  with  the  land  to  Harts- 
home,  than  would  any  other  secret  trust  of  which  he  had 
po  knowledge. 

The  various  suits  which  have  been  instituted  by,  and 
agfttniit  the  ancestors  of  Ihe  Appellants  cannot  affect  this- 
cause.    A  suit  not  prosecuted  to  a  decree  or  judgment 
is  not  constructive  notice  to  a  person  not  a  pendente  lite 
purchaser  I  and  were  the  law  otherwise^  those  suits,  un^x. 
pi  that  insjtituted  in  ^796,  woul4  ponvey  no  notice  of  the 
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AMJLXAJt'  private  MFeement  made  in  174i.  A  knoiriedf^  of  the 
DRR       suits  thi*iw»re  would  uut  imiAy  a  knowkdge  of  ibe  truBt; 

&  4j iaaKIU  and  posaettsion  for  (ifty  >eat-8f  tbottgh  witb knowledge  of 
V.        a  bcUer  title^  if  .aclYei-ttary}  amstitiites  a  good  dt^bnca 

FEKDI.S-  isainfit  that  title. 

Ton,  ' 

..............     In  1796,  Charles  Alexander  instituted  a  suit  agsanat 

sundry  persons  claiming  tbe  land  in  controversy  for  the 
purpose  off  altering  the  boundaries  y/^hick  iiadbeen  held 
hy  Partiieniafand  those  daiming  under  her,  tron  tVie  >eaar 
±7o^Z9  and  whirii  liad  been  surveyed  under  an  inteilocu- 
lory  decree  made  by  the  Court  ol'  Chancery,  in  the  year 
t74,U    in  defending  tbeaiselves  against  this  claiaiy  the 
purchasers  of  the  land  had  a  right  to  unite  the  possesstoa 
of  Parthenia  Dade  to  their  possession,  without  being  a£- 
fccteil  by  a  secret  trust  of  which  they  had  no  notice,   if 
upon  the  trial  of  that  suit  a  pcwsessioa  fii  Attj  years 
could  not  have  been  established,  and  if  the  Court  should 
have  been  of  opinion  that  this  was  not  a  case  in  which 
an  adversary  possession  of  thirty  yeat-s  would  hare  con- 
stituted a  bar,  the  merits  of  the  title  would  have  been 
necessai'ify  investigated.    Qui  if  Charles  Alexander  had 
])ermitted  that  suit  to  be  distoissed,  and  had  Sled  a  new 
bill,  he  would  not  have  been  atlihertyt  in  the  coQiputa<f 
tiun  of  time,  to  avail  himself  of  the  pendency  ot  tbe  {or? 
mer  suit,  unless  he  could  have  connected  the  two  sutta 
together.    Tiie  law  is  the  same  where  a  ^it  terminates 
by  ab^^ment  and  is  not  revived,  such  a  suit  takes  no 
time  out  of  the  act  of  limitations.    The  title  of  Pendleton 
thcreiOt*e  has  from  that  act  all  the  benefit  which  can  be 
derived  from  a  possession  from  the  year  tTiit,  when  a 
possession  ostensibly  adversary  by  metes  and  bounds  un^ 
questionably  commenced,  to  tbe  institution  of  this  suit 
in  the  year  i  806.    Tl»e  deduction  which  tbe  laws  of  ViN 
ginia  make  fiom  all  computations  of  time  inconsequence 
of  the  war  of  the  revolution,  will  not  be  si^ient  to  take 
this  case  out  of  the  act  of  limitations.  .  The  AppeUeea- 
title,  being  secured  by  a  poss(  ssion  of  more  than  ifty 
years,  is  tinque*^tionabiy  good,  and  it  is  proper  that  the 
doubts  wliicli  hang  over  it.  shi»ukl  be  removed.    Tbera 
is  no  ern.r  ir»  the  proceedings  of  the  Circuit  Court  an^ 
the  decree  is  a^med, 
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as   i^i 


THIS  case  appears  to  be  fully  stat^^d.  by  the  chief  ^^^  ^  ^ 
justice  in  delivering  the  apinion  of  the  Court*  of  seven  ye^^ 

the  Court  viU 

Maeshaix,  CL  J,  deUvered  the  opimoii  of  the  Court  f^f^  ^^; 

as  fpUoWS:  performance 

o£  n  contrae^ 

This  is  an  appeal  from  a  decree  of  the  Citciiit  Court  ecution^*of**' 
for  the  district  of  Columbia^  whereby  a  bill  brought  by  ^^^^^  the 
the  Plaintiffs  for  the  specific  performance  of  acontracty  or'tho^mllkr 
was  dismissed.    The  material  faets  are  these.:  whom  they 

claim,    h^TC 

Daniel  CarrpUy  the  Defendant,  wast  previous  to  the  large  sums  ^ 
establishment  of  the  city  of  Washingtot^  proprietor  of  JjJ^^^'^*  ?J" 
a  large  tract  of  land,  part  of.  which  lies  within  its  pre-  fir^t  cie&uit 
sent  limits*    This  part  was  conveyed  to  trustees,  one  ^as  »»  the 
moiety  for  the  use  of  tlie  piibliG,  and  the  other  moiety  j^nl^ntf  &^: 
for  the  use  of  the  said  Carroll*  tiiough '  it  be 

probable    that, 
the    fUilurc  cf 

After  the  place  for  the^  seat  of  government  had  been  the  Defendant 
selected,  and  the  boundaries  of  the  city  marked  out,  the  jJ'J**^^!^^^ 
legislature  of  Maryland  authorized  the  appointment  of  thec?lmp?eik>a 
commissioners  to  superintend  the  affairs  thereof^  and  <>f  «he  execo- 
among  other  powers  authorized  them  to  divide  the  h^StrTct^^o^^'Sie 
in  the  said  city  between  tlie  public  and  the  original  pro-  part  of  the 
pri  tors,  and  declared  that  such  divisions  made  in  a^*^"^i^*"'°*"**' 

circumstances 

specified  form  and  certified  by  them  shoitld  rev^^st  in  havin^sochan- 
the  f)riginal  proprietors  the  legal  estate  whereof  they  r«*  that  nei- 
were  formerly  seized  in  the  lots  and  squares  assigned  ^J^  allme, 
to  them  respectively.     The  commissionfTS  were  also  trom  the  ex- 
authorized  to  sell  the  lots  retained  for  the  public  ««€>•  ^ontlTct^^aJr 
and  on  receiving  the  piirchase  money,  to  convey  to  the  the  benefiu 
purchasers.     On  the  2Sd  of  September,  1793,  J^mes  ll'^^^'''^^ 
Greenleaf  purchase<l  from   the  commissionet*s   three   ^    ^^^ 
thousand  lots  lying  in  that  part  of  the  city  which  liad 
been  conveyed  by  Carmll ;  and  on  the  24th  of  Decem- 
ber, 1793,  Js^mes  Greenleaf  and  Robert  Morris  made 
from  the  commissioners  an  additional  purchase  of  three    ... 
thousand  lots.    NeitJier  the  purchase  money  being  then 
paid,  nor  a  division  made,  the  legal  title  remained  in 
the  trustees,  and  was  a  security  for  the  purchase  money. 
These  contracts^  if  executed  by  conveyances,  would 
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,    On  tke  8th  June,  1795,  it  was  agreed  between  the    fratt 
same  pairtles  to  change  the  cohtract  so  far  as  that  the  &  oth£B0 
said  Greenle^f  should  build  twenty  brick  houses  of  such        v, 
description  as  he  should  judge  proper,  provided  they  carroia. 
are  two  stories,  high,  and  cover  an  equal  extent  of 
ground  with  the  houses  before  mentioned,  and  of  which 
^  the  one  moiety  or  ten  houses  shall  be  biiilt  on  the  south 
part  of  square  numbered  651,  and. the  residue  on  the 
east  side  of  said  square. 

In  July,  1794,  a  partial  division  was  made  between 
CarroQ  and  Greenleaf,  by  which  the  square  No*  651 
was  allotted  to  the  latter.  It  was  on  this  square  that 
the  twenty  houses  mentioned  in  the  contracts  between 
the  parties  were  intended  to  be  built. 

On  the  13th  of  May,  1796,  James  Oreenteaf,  In  pur- 
suance of  articles  made  July  10th,  1795,  assigned  his 
contract  with  Carroll  to  Morris  and  Nicholson,  to  whom 
he  also  transferred  bis  interest  in  a  large  portion  of  the 
lots  purchased  from  the  commissioners.  In  the  summer 
of  1796  Morris  and  Nicholson  came  to  the  city  of  Wash- 
ingtcm,  when  a  division  of  the  lots  was  completed^ 
which  was  reported  to  the  commissic^iners  on  the  I4th 
of  September,  by  whom  it  was  then  ratified.  Twenty 
brick  houses  were  erected  on  the  square  651,  and  co> 
Tered  in  by  the  S6th  September,  1796,  the  time  specifi- 
ed in  the  contract  Some  of  them  were  completed.  In 
May,  1797«  Daniel  Carroll  entered  into  the  square  651> 
and  took  jpossession  of  the  buildings  thereon,  which  he 
has  held  ever  since,  and  has  permitted  them  to  be  greats 
ly  injured. 

Morris  and  Nicholson  conreyed  their  property  in  the 
city,  to  the  Plaintiffs,  in  trust  for  certain  creditors,  by 
deed  bearing  date  the  26th  day  of  June,  1^97,  and  be- 
came bankrupts.  This  bill  was  filed  in  December^  1804^ 
claiming  a  specific  performance  of  th6  Whole  contract 
of  September,  1793,  or,  if  the  Court  should  be  of  opini- 
on that  the  contract  ought  to  be  divided^  the  l^iaihtiffs 
pray  for  a  specific  performance  of  that  part  of  it  whiph 
respects  the  twenty  lots^  on  which  they  say  houses  hav^ 
been  erected  in  conibrmity  with  their  agreement.  They 
contend  that  the  non-exeeution  on  their  part  of  so  much 
of  the  contract  Of  Sepfeembei;^  1795^  as  remains  to  h^ 
VOL.  VIIL  60 
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tUATT    pcrformrd  i«  not  to  b?  ascribed  to  any  fewilt  of  theiff^ 
fc  oTUfiRS  but  to  the  failure  of  Cairoll  to  coavej  the  lota  be  ltt2 
T.        stipulated  to  convey. 

On  the  part  -of  the  Defendant  it  is  contended  that  h^ 
could  not  convey  until  a  division  should  be  ms^e  and 
sanctioned  by  the  commissjoners,  aiid  that  it  was  as 
much  the  duty  ef  Greenleaf  as  of  himself  to  attMid  t9f 
the  division.  That  his  great  motive  for  entering  int9 
the  contract  was,  by  improving  that  part  of  the  city  ia 
which  his  property  lay  to  increase  ite  value  and  to  give 
the  town  that  direction.  That  tbis^  from  the  bllure  of 
the  otJier  contracting  party  to  perform  his  covem^ttSp 
has  become  impossible :  that  the  consideration  t>n  whi<ii. 
he  was  to  convey,  cannot  now  be  received ;  and  tibat  it 
would,  therefore,  be  iniquitous  to  compel  a  convey- 
ance. 

This  Court  is  clearly  of  opinion  that  by  flie  contract 
of  September,  1795«  Daniel  CarroD  was  bound  to  con- 
vey  to  Grenleaf  tlie  property  therein  mentioned  without 
waiting  for  the  execution  of  the  contract  on  the  part  of 
GivenJeaf.  Bring  so  bound,  be  O'lgbt  to  have  taketf 
those  steps  which  were  within  bia  poweri,  and  wluch 
were  necessary  to  be  talien  in  order  tft  enable  him  to 
Jjerform  his  engagements.  He  ought,  therefore,  to  have 
obtained  from  the  commissioners  that  act  which  woiAd 
re- vest  in  himself  the  property  to  be  conveyed. 

•  It  is  true  that  Greenleaf.  having  purchased  the  public 
lots,  must  h»ve  concurred  in  the  division,  and,  had  he 
declined  comitig  to  one,  his  default  would  have  excoserf 
Carroll.  But  it  is  not  pretended  that  he  ever  declined 
a  division.  It  is  true  that  his  omitting  to  pre^  f^nfc  ia 
a  proof  that,  for  some  time  at  least,  he  was  not  anxiooff 
on  the  subject ;  and  this  diminishes  the  blame  which 
misrht  otherwise  attach  to  Carroll  for  his  inattention  to 
so  material  a  circumstance. 

But  in  July,  1794,  a  division  between  Carroll  and 
Greenleaf  of  several  squares  was  made,  and  the  square 
'<m  which  the  twenty  houses  wefe  to  be  erected  was, 
among  others,  assigned  to  Greenleafl  '  Thiere  is  no  ex- 
cuse for  the  delay  of  Carroll  in  enabling  himself  to  con- 
vey the  lots  assigned  to  Greenleaf  in  (Ms  division*    Oe 
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iftUeges  ttOLtf  as  the  calcuIfttioDs  of  their  contents  were    PRATir 
inaccurate^  the  confirmation  of  this  dirision  by  the  com-  &  othebs 
nissioners  was  necessarily  deferredt  until  this  matter        v. 
should  be  adjusted.    But  the  Court  cannot  admit  the  carboix. 
sufficiency  of  this  apology.    Any  inaccuracy  in  the  cal- 
odations -would  be  adjusted  by  alloiK'ances  in'  the  dtvir 
stoDMr  afterwards  to  be  made  6f  the  remaining  lots. 

It  apptars  tiiat  in  February ^  1796,  Robert  Morris  of- 
fered the  first  payment  stipulated  in  the  contract- of 
Septenri)er»  17^9  with  the  interest  which  had  aa:rued 
thereon,  a|id  demmded  deeds  far  ihe  tweniy  lots.  In  this 
letter  MofHs  consents  that  these  deeds  should  he  ex- 
ecuted as  f|n  escrow,  to  be  delivered  on  their  fuMliing 
that  part  of  the*  contract  by  btfiMing  twenty  houses  on 
the  said  lots,  and  proposes  ^at  sefparate  deeds  should 
be  executedv  that  so  ma^y  Mgbtlie  delivered  as  Mor- 
ris and  Nicholson  should  entitte  tbeniseh'es  to.  He  al- 
so demanded  a  conveyance  of  so  many  lots,  as  the  mo- 
ney-offered  would' pay  for*  and  required  that  Carroll 
shohld  perform  that  part  of  his  contract  which  required 
him  to  lay  out  half  the  money  received  hi  improving  adja- 
cent lots.  This  is  the  substance  of  Morris's  letter, 
daled  2Sd  February,  179fi,  directed  to  Mr.  Granch,  the 
agent  of  Morris,  which  appears  by  Car-rolPs  Ifitter, 
written  on  the  29th  of  the  same  month,  to  have  been 
laid  before  hinfi,  although  Mr.  Cranch  does  ^not  recol- 
lect the  faott  The  conveyances^  howeyerii  were  not 
ipade  nqr  the  money  paid. 

Although  the  covenant  to  convey  is  not  a  condition 
precedent  on  the  performance  of  which  the  covenant  to 
build  depends,  yet  both  from  the  w*ords  of  the  contract 
and  the  nature  of  the  transaction,  it  was  apparentU^  the 
ei^pectation  of  the  parties  that  the  conveyance  would 
precede  the  building.    ^i)v  was  the  convey  ance  an  imn 
material  circumstance.    In  any  state  of  things  it  was 
an  important'  part  of  the  contract,  and  in  the  events 
which  have  actually  occurred,  it  w^as  so  important  as  to; 
render  it  probable  that  the  failure  of  Car^'oil  in  this  re-^ 
spect,  has  prevented  the  completion  of  the  twenty  build- 
ings.    Under  this  view  of  the  ease,  had  the  bill  de-. 
manding  a  specific  performance,  been  brought  immedi- 
ately after  the  entry  of  Mr.  Carroll  in  May,  1797,  tho' 
claiip  of  the  Flainttffs  would  certainly  have  been  entki 
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FRATT    tied  to  serious  attention,  ani  might  perbafs  hare 
h  OTHER!  vailed.     It  was  not  then  too  late,  by  executing  the  cosBt 
V.        tract,  to  ba?e  effected  its  great  object.    Bit  the  slate  of 
rARROLL.  tilings  is  now  entirely  altered.     The  eflnt  to  grce  Vhe 
■II  city  tliat  direction  would  now,  according  to  every  reib* 
sonabie  calculation,  be  unavailing.    Time,  thorefoiie^  m 
this  contract  was  essential;  and  dtfaoagh,  in  emMO- 
quence  of  the  failure  of  CarroU  to  convf^^  the  Ckiort 
mii^lit  have  relieved  against  a  forlettiorci  ao  Vnig  as  taa. 
exiH^uiion  of  the  contract  could  plane  the  {larties  essen- 
tially in  the  situation  u%  which  they  waidd  have  stood 
had  exact  punctuality  been  observed ;  yet  equity  caa— 
not  relieve  where  it  is  impossible  to  pimot  At  parties  In 
the  same  situation,  and  when  real^faolt  is  inputaUe  to 
tlie  person  praying  the  aid  of  the  Court.     &o  hr  then 
as  Morris  and  Micliolson  h«kve  fiukd  to  execute  the  coa- 
tract  of  September,  1793,  th&  PlaiRti&  we  toa  ii^  to 
be  entitled  to  the  aid  of  this  Ck>urt. 

But  it  is  contended  that  Morri»  and  NichidsoB  bavi^ 
fully  complied  with  tliat  part  of  the  contract  which  ire- 
sjR^rtcd  builrling  twenty  houses,  and  are  theniore  enti- 
tled to  a  conveyance  of  the  twenty  kits.  Tbedesceip' 
tion  of  the  houst's  to  be  built  is  so  inAefiaiite  as  t&Yi«Ba- 
tiijOcd,  it  is  said,  by  running  up  the  brick  waHs,  aad 
putting  on  the  roofs. 

The  Court  is  not  of  that  opinion.  On  fair  constnic- 
tion  tiie  contract  requires  that  the  houses  should  be  fit 
for  the  habitation  of  families.  No  particular  degree  or 
kind  of  iinisinng  is  prescribed ;  but  a  buHdtn^  cannot 
•»  be  fairly  denominated  «  a  good  brick  house*'  until  it  be 
rendered  a  comfortable  dwelling,  fit  for  the  recepl^on  oS 
a  tenant.  This  was  certainly  contemplated  by  the  par- 
ties, and  a  different  construction  would  tolerate  an  un- 
fair and  fraudulent  execution  of  the  agreement. 

But,  although  the  twenty  houses  were  not  all  com- 
pleted, some  of  them  were,  and  on  examining  the  con- 
tract it  appears  that  Greenleaf  and  his  assigns  were  en- 
titled to  a  lot  for  each  house  they  should  build.  The 
contract,  with  respect  to  the  twenty  lots,  was  not  entire. 
It  was  not  necessary  to  perform  the  whole  contract,  or 
•  to  forfeit  the  whole  property—that  Which  was,  as  well 
as  that  which  iitfas  not  improved.  This  will  be  dc«ly 
perceived  on  a  reference  to  the  contract  itselt 


tiaii  to  be<v6id>.J£.GrieDka£Bball  not  within  ti^M  ^eatB&iiTBB&f 
eneet  a  g^jod  Mck  hnuae  of  stipulated;  ditnetisioni  on       v-. 
fmk  lot.    iQpeenleaC  agrees  to  erect  the  houses^  and  c  AKitoWi. 
cov^imto  to.ra-Gonvjsy  a»y  lot  not  built  upon  withiu  the  ...mm^-m.^.-m^ 
tim6»^a]id  to  pay  1081.  fl»r  eacb  lol^  not  so  bniit  upoiU 
Tins  sTtipuUtioB  obviously  severs  the  contract  wi^h  re^ 
Bfmst  to  each  lot,    Omly  those  isiot  bottt  upon  w^re  to  be 
re^coo^eyedf.  aM  for  each  lot  ne^conveyedtheie  wl»  a 
forfetture.  of  iDQt,    : 

I  V '"        ^      *         .   •  ill  ■' .  •  f  ', 

Sia  fiu*  aa^the  contract  iias  been  executed  by  OreeA* 
leaf.or.h9fta9Sig|ip^.be  and  they  otight  to.  he  ^^ed  in 
the  fantftiHtiiatii^ii  aa  if  it  had  been  exeealed  by  Gai^ll 
^o.  >  Kad  it  been  executed  by  hi|i|»  the  title  of  Afo^pria 
and  Niohakon;  to«  as  many :  lata  aa  tbey  had  erected 
hauaeaof  the  dciseriptioa  agneed  ipcMi,  wo»ld  have  been 
ahaoliiie.  It  could  not  tetfe  been  defeated  by  ttieir 
failure,  to  perfbrm  the  residoci  of  the  contract  Carroll 
oiightnoiitoattablehintBelf  todiefeatit  by  hairu^  bro- 
l^niiis  oantract. 

Tho  Platntlffa  then  aught  to  have  a  co^^eyauce  of  so 
anany  lotsaa  ahatt  l>e  equal  to  the  nonther  ^  houses 
they  haite  eompletrd  undier  the  agreement  of  Septenriierv 
IT^SiSvand  asi  CarroH^s  entry  in'May^  4797^  was  so  far 
tiMrtieus  befought  to  h^  aecoimtable  for  thp  injury  susv 
tinned  by  thie  pvoqpeirty,  and  foE'  rents  aid  profit^  frtioi 
thai  time.  Bat  as*  the  same  contract  hmi^^  Clveeideaf 
and  his  ass^ns  to  pay  lOCU.  for  each  lot  ne4  nnproTedy 
and  as#be  Court  does  n«|t  consider  thfi9  as  amone  penri,- 
ty,  but  aa  dain^qst  assessed  by  the  parties  themaeives^  «. 
the  Plaintifs  wil  not  be  entitled  ta  a  eimiwyanca  of  tba: 
lots  which  were  improved  without  paying  ±Wh  with  in- 
terest from  the  6th  of  May»  17Wi»  the  tima  VKhcn  the 
contract  was  determined  by  the  entry  of  Carroll,  on 
each  unimproved  lot.  It  is  at  their  election  to  obtain  a 
apecific  performaiice  on  these  terms^  or  |:p  abapidon  theb 
claim.  .     , 

It  is  the  opiniim  of  this  Court  that  the  decree  of  the  ^^ 
Circuit  Court  ought  to  be  reversed  and  annuUedy  and 
the  cause  remanded  with  directions  to  take  an  account 
of  rents  and  profits  which  have  been  or  might  have  been 
^ceived  by  the  Dj^fendant  on  the  houses  which  have 
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nun    beat  completed  by  Morris  inii  Nkhoboa  on  tho  twentjr 

&  oTHBBt  loti  u  the  proceedings  mentioiiedfnmd  aisolo  take  an 

V.        account  of  the  money  with  interest  thweon,  iriiic^  was 

CAUOLL.  demandsble  by  the  Defendant  on  each  unimproved  Vit^ 

■  and  that  an  issue,  to  be  tried  either  in  Mexandria  or 

Washinj^n,  be  directed  to  ascertain  what  dami^es  have 

been  sustained  by  tiie  houses   built  by   Morris  and 

Nicholson  previous  to  the  6th  of  May,  ±7^9  whcthnr 

finished  or  nninlshedy  on  those  lots  whk^>i  «ka2A  \>e  te- 

creed  to  be   conveyed   to    the    P)ain1itb»  since  the 

entry  then  made  hj    tlie    Defendant;  and  that  on 

receiving  the   iMlance,   if  aoyt  whkh  may  remahi 

due  to  the  said  Carroll  after  dednctim;  the  .rents  and 

profits  before  mentioned»  and  the  damages  afbresaid»  be 

be  directed  to  convey  to  the  Plaiktiflh  a  minAer  of 

standard  lots  winch  shall  be  equal  to  the  number  ^ 

bouses  completed  by  the  said  Morris  and  Nicholson  m 

Cirsuaace  of  the  contract  of  Seplember>  1793 ;  the  said 
ts  to  be  those  on  which  the  houses  stud,  which  may 
have  been  completedf  and  if  there  be-  more  tbui  one 
bouse  standini^on  the  same  standard  lot,  so  that  i^  may 
be  necessary  to  cfinvey  lots  not  fully  improved  in  order 
to  make  flie  i|uantity  of  grouMl  eqim/  to  the  superfeiai 
contents  of  the  stanikird  lots  to  he  conveyeA,  then  audi 
standard  lots  are  to  be  laid  off  by  direction  of  the  Cir-* 
cnit  Court,  in  such  matoer  as  may  he  equitable  and 
convenient ;  prDvided,  that  the  ground  improved  or 
buik  upon  by  Morris  and  Nicholson  under  the  said  con- 
tract, and  re-entered  upon  by  the  Delendaot  in  May> 
1797,  be  appropriated  in  the  first  instance  as  far  as  &e 
same  shall  suffice  or  be  necessary  to  make  up  the  quaalK 
ty  of  ground  to  be  conveyed  to  the  PlainttA,  hut  so  ap^ 
prcqpriated  that  no  lot  shall  be  divi^d,  unless  it  be  u^- 
cessary  to  convey  part  of  a  lot  in  ord^  to  make  op  tho 
fun  quantity  of  six  standard  lots. 
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A. 
ABANDOKMEKT. , 

if  a  cargo  consists  partly  of  memoran- 
dum article^,  noabandoHment,  for 
mere  deteridration  in  value  during 
the  voyage,  can  be  valid  unless  the 
damage,  on  the  non-memorandum 
articles^  exceed  a  moiety  of  the 
value  of  the  whole  cargo  includnig 
the  memorandum  articles*  Mar- 
cadier  v.  C/tes.  In.  Co.  40 

ABATEMENT. 

1.  See  Bankrufit,  65 

2.  If  there  be  several  tenants  claim- 
ing several  parcels  of  land  by  dis- 
tinct titles,  they  cannot  lawfully 
be  joined  in  one  writ  of  right ;  and 
if  they  be,  they  may  g^ead  in  a- 
batement  of  the  ^rit.  Green  if. 
Liter,  230 

3.  If  the  demandant  demand  against 
any  tenant  more,  laud  than  he 
holdi,  he  may  plead  non-tenure  as 
to  the  parcel  not  holden ;  but  the 
vJ^X  shall  abate  only  as  to  tlie  par- 
cel whereof  non- tenure  is  pleaded 
and  admitted,  or  proved.  Green 
7».  Liter,  230 

4.  Uiider  the  act  of  Kentucky  to 
amend  process  in  chancery  and 
common  law,  tUe  party  may  reco- 
ver although  he  prove  only  part  of 
the  claim  m  his  4eclapation :  but 

VOL.  VIM. 


it  does  not  enable  him  to  jom  pat- 
ties in  an  action  who  could  not  be 
joined  at  the  commou  law.   Green^ 


v.  Liter, 


280 


5  Notwithstanding  the  act^of  yir- 
ginia  of  1786,  reforming  the  i^- 
thod  of  proceeding  in  writs  of  right, 
the  tenant  shall  still  have  the  full 
benefit  of  the  ordinary  pleas  in 
abatement     Grven  v.  Liter,    231 

6,  If  tenants  clainp^ing  different  par*- 
eels  of  land  by  distihci  titles,  omit 
to  plead  that  matter  in  abatement, 
and  Join  the  niiae^  it  is  an  admis- 
sion that  they  are  joint-tenants  of 
the  whole ;  and  ihe  verdict,  if  for 
the  (lemandani  for  any  parcel  of 
the  land,  may  be  general  that  he 
hath  more  mere  right  to  hold  the 
same  than  the  tenants ;  and  if  of 
any  parcel  for  the  tenants  that 
they  have  more^mere  righ'  to  hold 
the  same  than  the  demandant* 
Green  v  Liter^  '    2Sr 


ADJUSTMENT. 
See  Insurance , 

ADMINISTRATION. 
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» 
So  long  as  a  qualified  executor  is  ca- 
pable of  exercising  the  authority 
with  which  he  has  been  invested 
by  the  testator,  that  authority  oan* 
not  be  conferred,  either  with  or 
witdottt  limitatiQHy  by  tjiji^e  CoiMrt 
61 
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of  ordinary,  on  aof  other  pencm ; 
and  if,  during  »uch  capability  c^ 
the  executor,  the  ordinary  grant 
admiDtttratioii,  either  absolute  or 
temiMjrary,  lo  another  per>4in»that 
grant  is  abeolutely  void.  Griffith 
V,  /^ntzuTf  9 

ADMIRALTY. 

1.  The  penalty  of  the  50th  section  of 
the  coUtfCtion  law  of  2d  of  March> 
1799,  which  requires  a  permit  for 
Che  landing  of  goods  imported,  ap- 
plies to  goods  the  importation  of 
whtch  is  prohibited  by  law.  Har- 
ford V.  United  UtatcB^  109 

%  British  property  found  in  the  Uni- 
ted States  on  tand^  at  the  com- 
raeiicement  of  hostilities  with 
Great  Britain,  cannot  be  condemn- 
ed as  enemy's  pro|)erty  without  a 
^islative  aci,  authorizing  its  con- 
fiscation. The  act  of  the  legisla- 
tnre.  declaring  war,  is  not  such  an 
act.     Brown  -v.  U.  Statrt,         110 

3.  Timber,  floated  into  a  salt-water 
creek.,  where  the  tide  ebbs  and 
flows,  leaving' the  ends  of  the  tim* 
ber  resting  on  the  mud  at  low-wa- 
ter, and  prevented,  by  booms,  fr^m 
floating  away  at  hig;h- water,  is  to 
be  considered  as  landed.  Brown 
v.  United  States,  110 

4.  After  a  declaration  of  war,  an 
American  cicizcn  c.innot  lawfully 
seiid  a  vessel  to  the  enemy's  coun- 
try to  bring  away  his  property. 
7»r  Raffid,  155 

5.  A  vessel,  owned  by  citizens  of  the 
United  State^,  on  her  voyage  from 
Naples  to  the  United  States  hears 
of  the  declara Jon  of  war  between 
the  United  States  and  Great  Bri- 
tain, and,  having  a  British  license 
to  carry  her  cargo  to  Great  Bri- 
tain, changes  her  cmirse  ^r  that 
country  ;  is  cap*.«red  by  the  Bri- 
tish, libelled  and  acquitted  upon 
her  license  ;  sells  her  cargo,  pur- 
chases a  return  cargo,  sails  for  the 
tTiiited  Stntt-s,  and  is  capturtd  by 
an  Amencan  cruizcr  ;  gp^d  prize. 
Wk  Aiex€mdtr,  16^^ 


6.  It  is  a  good  captQTt  aithoagh  on(f 
a  prise- master  be  put  on  board. 
The  Alexander^  169 

7.  The  sailing,  on  a  voyage,,  under 
the  license  and  passport  of  protec- 
tion of  the  enemy,  m  furtlUrance 
of  his  views  or  interests,  consti- 
tutet  saeh  an  act  of  iHegaiity  as 
subjects  the  ship  and  cargo  to  con- 
fisc«Ation  as  priz9  of  war*  TAc 
JtUia,  181 
The  Aurora^  203 
The  Mram,                               444 

Q.  The  acceptance  and  use  of  an 
enemy's  license  on  a  voyage  to  a 
ftfutral  port%  prosecuted  in  fur- 
therance of  the  enemy's  avowed 
objects,  is  illegal,  and  subjects  ves- 
sel and  cargo  to  confiscation.  The 
Aurora^  203 

9.  It  is  not  necessary,  in  order  to 
subject  the  property  tocondesaa- 
tion  for  saUing  uader  a&  enemy's 
license,  that  the  person  grautiog 
the  licence  ^oudd  be  dniy  autito- 
rized  to ,  grant  it,  provided  the 
person  receiving  it  takes  it  with 
the  expectatioa  tii»t  /t  will  protect 
hisprperty&oift  the^aaisfRy.  The 
Aurora^  SOS 

10-  The  case  of  a  vessel  and  cargob 
belonging  to, a  citizen  of  one  belli- 
geient  nation,  captured  on  the 
higli  seas  by  a  cruizer  of  the  othef 
belligerent,  given  to  a  neutral,  and 
by  him  brought  into  a  port  and  li- 
belled in  a  Court  of  his  own  coun- 
try,'between  which  and  the  nation 
to  whicl^he  vessel  or^'naily  be- 
longed war  ly  eaJcs  out  before  final 
adjudication,  is  a  case  of  salvage  ; 
one  maety  a^jadged.  to  the  libel- 
lants  and  the  other  rootety  to  re- 
main subject  to  tbe  future  order  of 
the  Court  below  ;  and  to  be  re- 
stored to  the  original  owner  after 
the  termination  of  the  war,  tuiless 
legislative  provision  should  previ- 
ously be  made  for  the  confiscation 
of  enemy '^propccty^fijund  in  the 
country  at  the  declaration  of  war. 

The  act-  of  bringing  in  the  cargo, 
alth/'Ugh  couj&isting  of  articles  the 
importation  of  .which  Wfts  prcbi- 
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bited  by  Jaw,  was  not,  under  such 
.  circumstances,    a   cause  for  for- 
feiture of  the  property,    ^hc  Ad- 
venture  t  221 

11.  If  a  citizen  of  the  United  States 
establish  his  domicit  in  a  foreign 
country,  between  which  and  -the 
United  States  hostilities  atterwa  rds; 
break  out«  any  property  shipped 
by  such  citizen  before  Knowledge 
of  the  war,  and  csiptured  by  an 
American  cruizer  after  the  decla- 
ration of  war,  is  good  prize-  The 
VenuB^  253 

12.  Upon  a  shipment  of  goods  to  be 
sold  on  joint  account  of  the  ship- 
per and  consignee,  or  of  the  ship- 
per alone,  at  the  option  of  the  con- 
signee, the  right  oi  property  does 
not  vest  in  the  consignee  until  he 
has  made  his  election.  The  Ve^ 
nu8,  253 

13.  If  two  partners  own  jointly  a 
commercial  house  in  Kew  York, 
and  one  of  them. obtain  an  Ameri- 
can register  for  a  ship,  by  swear- 
ing that  he,  together  with  his  part-* 

,  ner,  of  th^  city"of  New  York,  mer- 
chant, are  the  only  owners  of  the 
vessel,  when  in  fact  his  partner 
was  domiciled  in  England,  the  veS 
sel  is  liable  to  forfeiture  under  the 
act  of  congress  of  December  31«r, 
1792,  Lawa  U.  S.  vol.  2,  /i.  133. 
The  Fenui,  254 

14.  Goods  purchased  by  British  mer- 
chants, before  the  war  between 
the  United  States  and  Great  Bri- 
tain, in  pursuance  of  orders  from 
American  citizens,  and  shipped  to 
tke  agent  of  the  British  merchants 
In  the  United  States  (who  was  al- 
so an  American  citizen)  **  on  ac- 
**  count  and  risk  of  an  Ameman 
•*  citizen,**  (no  circumstances  of 
fraud  or  unfairness  appearing,  in 
the  transaction)  were  vested  in 
the  Amer  can  citizens  at  the  time 
of  shipnnent,  and  were  not  liable  to 
condemnation,  although  the  vessel 
sailed  from. England  after  the  de- 
claration of  war  was  known,  there. 

Bnt  if  good^  be  purchased  a^  above, 
.i(11(tioU|h   the  aeeamfmnyifig  in- 


voices, bills  of  lading  and  letters 
be  addi  essed  to  the  American  dti- 
zensfor  whom  the  purchases  were 
^  made,  and  all  concur  to  show  the 
property  to  be  in  them*  yet  if  these 
doci!iments  be  enclosed  in  a  letter 
from  the  shippers  to  their  agtnt 
in  the  United  States,  dit  eeting  him 
not  to  deliver  the  goods  in  a  cer- 
tain event,  nor  until  he  should  have 
received  payment  inca^h,  the  pro- 
perty in  the  goods  continued  in  the 
shipper  at  the  time  of  capture,  and 
they  were  liable  to  condemnation. 

Ooodst  by  the  same  ship,-  pur- 
chased as  above,  and  consigned  to 
the  agent  of  the  consignors,  (being 
an  American  citizen)  in  whose 
name  the  bill  of  lading  is  made 
out,  but  the  bills  of  parcels  and  in- 
voice in  the  na^e  of  the  American 
merchants  ^nr  whom '  the  pur- 
chases were  made  ;  the  shipment 
also  being  expressed  to  be  on  their 
account,  although  the  goods  are 
spoken  of  in  the  letter  «  the  con- 
signora  as  British  property ;  vest- 
ed in  the  American  merrhanta  at 

^  the  time  of  shipment ;  and  were 
not  liable  to  condemnation^  The 
circiimstanCe  that  the  goods  elm- 
tinned,  during  the  whole  voyage, 
at  the  risk  of  the  sh^pers  is  im- 
material,    ne  Merrtmkck,     517 

15.  A  British  subject,  naturalized  in 
the  United  States,  went  to  Great 
Biitain  in  a  time  of  peace  for  the 
purpose  of  trade,  but  with  the  in- 
tention to  return  to  the  United 
.States.  He  continued  iti  Great 
Britain  a  year  after  knowledge  of 
the  war  between  Great  Britain 
and  the  United  States,  for  the  pur- 
pose of  winding-up  his  Smsiness  2 
but  engaged  in  no  new  commercial 
transactions  with  the  enemy,  and 
actually'  returned  to  the  United, 
States  in  a  little  more  than  a  3^ar ' 
after  knowledge  of  the  war ;  yet 
he  was  considered  as  an  enemy 
and  his  goods  were  condemrted. 
The  Frances^  Thomfi9on*9  elaim^ 

335^ 
1«.  Goods,  appearing  by  the  shfp'a 


IN0EX. 


pftpert  to  he  a  ecnslf^ment  from 
«lirn  enemies  to  American  mer- 
cha*  t%  «^ere  condemnfd  in  toto^ 
alth  lut^h  furthtr  proof  was  offered 
that    \roerican    merchants  wei« 

{ointly  itte'ested,  and  that  they 
i«d  a  I  ten  upon  the  Koods  in  con- 
sequence of  advances  made  by 
them.  Further  proof  on  thobc 
gntriis  re 'used  The  Frances. 
jho9nfinon*9  claim  ^   ,  336 

17.  Whtre  the  affidavits  produced 
on  the  order  for  further  prr-of  arc 
positive,  aUhcHiK^  thr-ir  credibility 
bt*  impaired  by  the  non* production 
of  letiers  mentioned  therein,  yet  a 
aecotid  ordei  for  further  proof  will 
be  allowed  in  the  appellate  Court. 
The  Frances,     Graham's   ciainiy 

348 

16.  Gnnds  shipped  by  a  B'ltish  mer- 
ch  4nt  to  4in  Ame:  ic  n  house,  (part- 
ly in  conformity  with  orders,  and 
partiy  without  oniers)  who  had  an 
option  to  accept  or  reject  the 
who'e  invoice  in  n  limited  time,  re- 
nam  the  propcity  of  the  «h)ppei*s 
ui'til  the  e^ecitn  be  made  to  ac- 
cept them.  Thr  Frances.  Dun- 
ham and  Randolfjh*s  claims      354 

19  An  miention  of  a  consignor  of 
gooiis  to  ve*'*  (.he  right  of  poperty 
in  the  consignee,  is  not  sufficient 
toeff  CT  such  a  change  of  property 
until  the  goods  are  received  by  the 
^conMgnee,  or  sc»me  evidence  is 
^giveu  ot  his  agreeii^ent  to  take 
tbf  m  on  his  own  account ;  until 
that  time,  the  goods  are  a*  the  risk 

^  of  tht*  bhipperti ;  and  if  they  are 
eneniie;*,  the  guodH,  if  captured, 
kre  goi>d  prtze..  The  result  is  the 
same,  aUhouf^h  the  consignee  be 
the  agent  of  a  third  pe>'son  who 
had  directed  him  to  order  the 
gooils,  unless  it  Hppeav  thnt  he  did 
actually  order  them.  T/ie  Frances. 
French's  claim.  359 

20.  The  commercial  domicil  of  a 
merchant,  at  the  time  of  the  cap- 
ture or  hi"  goodi>,  determines  the 
ch\  facte  rot  hose  go.)ds  hostile  or 
neutral.  The  Frances,  Cilleafue*s 
claimt  363 


21.  Property  engaged  in  an  illicit  vbl^ 
tercourse  with  the  enem}^  is  to  b^ 
condemned  to  the  ca/ttor«— -not  to 
the  United  States  -  A  manicipsU 
forfeiture  under  'the  laws  of  the 
United  States  is  absorbed  m  the 
more  general  operation  of  the  law 
of  war.  The  pnae  act  of  26th 
June,  1813,  operates  aa  a  ^rant 
from  the  United  States  to  the  cap- 
tors, of  all  property  tightfuWy  cap- 
tured by  commissioned  privateers, 
as  prize  pf  war.     Tht  SaUy,     382 

22.  Further  proof,  inconsistent  jrith. 
that  already  to  the  case,  will  not 
be  admitted.  The  Euphrates^  385 

23.  The  forfeiture  of  go-  ds,  for  vio- 
lation of  the  non-interconrse  act  of 
March  1st,  1809,  tahes  place  upon 
the  commission  of  the  oflfence  and 
avoids  a  sub!«equent  sale  to  an  in- 
nocent purchaser,  although  there 
may  have  been  a  regular  permit 
for  landing  the  goods,  andaJdioogh 
the  duties  may  have  been  paid. 
United  States  v.  1960  bags  of 
coffee,  398 

24  A  forfefture  under  the  3d  section 
of  the  act  of  2%tk  Junt^  1809,  ch. 
9  will  over-reach  a  bonajide  sale 
to  a  purchaser  for  valuable  consi- 
deration without  notice  of  the  of- 
fence. United  States  v.  Brig' 
Mars,  4ir 

25  No  lien  upon  enemy's  property, 
by  way  ot  pledge  for  the  payment 
of*  purchase  money,  or  otherwise, 
is  sufficient  tcy  defeat  the  rights  of 
the  captors,  in  a  prise  Court,  un- 
less in  very  peculiar  csmcs  where 
the  lien  is  imposed  by  a  general 
law  of  the  mercantile  world,  inde- 
pendent of  any  contract  between 
the  parties  7^  Frances.  Ir- 
vin*s  claim t  418 

26  Where  goods  are  sent  upon  the 
account  and  risk  of  the  shipper, 
the  delivery  to  the  master  is  a  de» 
livery  to  him  as  agent  of  the  ship- 
per, not  of  the  consignee ;  and  it 
is  competent  to  the  consignor  at 
any  time  before  actual  delivery  to 

•     the  oonsignee,  to  countermand  it, 
and  thus  to  prevent  the  ebnaign^'s 
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fieri  from  attaching.  The  Frances. 
Irvin*8  claim,  418 

27.  Under  the  8th  section  of  the 
prize  act  of  June  26th,  1812,  the 
president  had  authority  to  issue 
the  instructions  of  the  28th  of  Au- 
gust, 1812.  The  Thomas  Gib- 
dona^  ^  421 

38.  The  commissions  of  tR  privateers 
of  the  United  States  may  be  quali- 
fied and  restrained  by  the  instruc- 
tions of  the  president.  7%^  Tho- 
mas Gibbons,  421 

29.  A  shipment  made,  even  after  a 
knowledge  of  the  war,  is  to  be  con- 
sidered as  having  been  made  in 
consequence  of  the  repeal  of  the 
orders  in  council,  if  made  within 
80  early  a  period  thereafter  as 
would  leave  a  reasonable  presump- 
tion that  the  knowledge  of  that 
repeal  would  produce  a  suspension 
of  hostilities  on  the  part  of  the 
United  States.  The  Thomas  Gib- 
bons, 421 

30.  By  the  mere  act  of  illicit  friter- 
course  the  property  of  a  citizen  is 
not  divested  ifiso  facto  ;  it  i^  only 
liable  to  he  condemned  as  enemy 
property,  or  as  adhering  to  the 
enemy>  if  rightfully  Captured 
during  the  voyage.  The  Thomas 
Gibbons,  -  421 

SI.  The  president's  instructions  of 
28th  of  August,  1812,  were  meant 
to  protect  all  British  merchandize 
on  board  an  American  ship,  with- 
oat  any  exception  on  account  of 
British  proprietary  interest  The 
Thomas  Gibbons,  422 

32*  A  vessel  sailing  to  an  eiietny's 
country,  aft-er  knowledge  of  the 
war,  and  taken  bringing  from  that 
country  a  cargo,  consisting,  chiefly 
of  enemy  goods*  is  liable  to  con- 
fiscation as  prize  of  war.  The  St. 
Lawrence,  434 

^3.  Suppression  of  papers  where  it 
tippears  to  have  been  intentional 
and  fraudulent,  and  attended  with 
other  suspicious  circumstances,  is 
good  cause  for  refusing  further 
proof.  Bfit  where  the  suppre9sion 
appears  to  be  owing  to  accident  op 


mistake,  and  no  other  suspiciouft 
circumstances  appear  in  the  case, 
further   proof   may    be  allowed. 
'    The  St.  Lawrence^  435 

34.  Trading. with  the  enemy  is  not 
excused  by  the  necessity  of  ob- 
taining funds  to  pay  the  expenses 
of  the  ship  ;  nor  by  the  opinion  of 
an  American  minister,  expressed 
to  the  master,  that  by  undertaking 
the  voyage  he  would  violate  no 
law  of  the  United  States.  The 
Josefih,  _  451 

35*  If  an  American  vessel  be  cap- 
tured on  a  circuitous  voyage  to  the 
United  States;  in  the  former  p»art 
of  which  voyage  she  has  been  guil- 
ty of  conduct  subjecting  her  to 
confiscation,  although  at  the  time 
of  capture  she  is  committing  no  il- 
legal act,  she  must  be  condemned^ 


The  Josefih, 


452 


36.  Where  the  termini  of  a  voyage 
are  already  fixed,  the  continuity 
of  such  voyage  cannot  he  broken 
,  by  a  voluntary  deviation  of  the 
master  tor  the  purpose  of  carrying 
on  an  intermediate  trade.  The 
Josefih,  453 

3r.  A  capture  as  prize  of  war  may 
lawfully  be  made,  within  the  ter- 
ritorial limits  of  the  United  States 
at  any  -place  below  low-water 
mark.     The  Josefih,  452 

38.  Further  proof  will  be  allowed 
on  the  part  of  the  captors  as  to 
the  fact  of  capture.    The  Grotiusp 

456 

ALEXANDRIA. 

A  parchaserof  real  estate  in  Alex- 
andria is  not  personally  liable  for 
arrears  of  taxes  assessed  before 
hid  purchase.  Com.  Council  of 
Alex.  V.  Preston,  53 


AMERICAN  SHIP. 
See  Admiralty,  13, 

APPEAL. 


25^ 


1.  An  appeal  lies  to  this  Court  froi:^ 


INDEX. 


tlie  wtmltnem  nf  the  Circuit  Coqrt 
lor  the  district  of  Columbia,  af- 
Ibrmins  the  •rnceocc  of  the  Or- 
phan'* Co « *t  of  Alexandria  conn- 
ijp  which  dts4ni»»«d  a  petition  to 
revoke  the  pntbatc  of  a  vili  Car^ 
ter  V.  Cuitinf^^  251 

3.  &e  JdmiraUy^  17,  348 

ASSIGNEE  OF  BANKRUPT. 


8eeilaidtn0^ 

AKIGNMENt. 


85 


Vpoo  m  asaignment  of  a  plat  and' 
certificate  of  survey  obtained  on  a 
land  warrant  in  Virginia  for  2,000 
•creii,  the  assignee,  who  obtains  a 
patent  thereupon  in  his  own  name, 
Ss  not  obliged  to  account  with  the 
Assignor  for  the  surplus,  if  upon  a 
re-sorrey  it  appear  that  the  tt  act 
conuins  2.700  acres.  Vovflca  v. 
Craig,  372 


AUTHORITY. 


Jdmiralty^  9, 


!}03 


BANKRUPT. 

|.  Upon  the  death  of  an  assignee, 
under  the  bankrupt  law  of  the 
United  States,  th»ngiu  of  action 
lor  a  debt  due  to  the  bankrupt  is 
vested  in  the  executor  of  the  as 
signee.    Richards  v.  Md.  In,  ^Co. 

85 

%  Quere,  whether  the  commission- 
ers of  bankrupt  had  a  right  to  ap- 
point a  second  assignee  in  case  of 
the  death  of  the  first  ?    Richarda 
V.  Md,  In.  Co.  85 


g  BARRATRY. 

!^  Charter  fiarty^ 

BLOCKADE, 
See  Imwrdnce, 


40 


5? 


BRTnsH  license; 

.icfmimfty,  5»7,S,9. 
C. 
CAPTOR& 
Admirmty,  21,  g82 

CAPTURE. 
See  jidmiralty^  10. 35,  38. 

CHARTER  PAR  FY. 

Where  the  general  owner  of  a  ship 
retains  the  posaesaion.  cumtDand 
and  navigatifin  of  the  same,  and 

.  contracts  to  carry  a  cargo  on 
freight  for  the  vo>  age,  the  charter 
party  is  to  he  coosidtered  as  a  nere 
affrcightmeat  sounding  in  cove- 
nant, and  the  freighter  ia  not 
clothed  with  the  character  or  ler 
gal  respoosibtli^  of  ownenAiip; 
but  the  general  owner  is  to  be  coo- 
salered  as  ofwncr  £or  tbe  voynge^ 
and,  if  ht  be  master  oC  the  vessel* 
he  csnnoi  commk  Y>arraXry.  Mar- 
caditmv.  Chea.  In.  Co,  40 

COLLECTOR. 

Under  the  11th  section  of  the  ein<* 
bargo  act  of  the  25th  of  April. 
1808,  the  collector  was  justified,  in 
detaiiung  a  vessel,  by  his  honest 
opinion  that  there  was  an  inten- 
tion to  violate  the  provisions  of  the 
embargo  laws.  It. was  not  necev 
sary  for  him  to  show  that  his  sus- 
picion was  reasooaUe  CrowcU  xr. 
M'Fadon^  9A 

COLUMBIA. 

1.  The  trustee  of  an  insolvent  debtor,, 
in  the  district  of  Columbia,  repre- 
sents the  oroditors  of  the  iusoivent. 
and  can  take  advantage  of  a  de- 
fect in  a  mortgage,  of  which  the 
iase)  vent  him  self  cou  Id  not..  Bank 
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./ 


X  The  lUaTyland  act  o£  limitatiDns 
of  three  years  is  a  good  bar  to  an 
action  of  aasumfisit  for  money  had 
and  received  brought  to  try  the  ti- 
tle to  lands  in  the  city  of  Wash- 
ingtoDf  under  the  5th  section  of  the 
act  of  Maryland  of  November^ 
1791,  c  45.  Bedett^  -v.  Biimest  98 

3.  Quere,  whether,  by  the  Maryland 
act  of  cession  of  the  district  of  Co^ 
lumbia  to  the  United  States,  the 
state  conveyed  to  the  United  States ' 
the  vacant  and  itnappropriated 
lands  in  the  district  ?  Beatty^  v. 
Bumest  99 

4.  See  Afifiealy  1»  2SX 


COMMISSION. 

See  Admiraityy  38, 

CONFISCATION. 


42X 


See  MnUraity^  2,  10;  1:10,  22t 

CONSIGNEE. 

1.  See  Joint  ovmtr*^        ^  SO 

2.  See  Admiralty^  12,  ^53 

CONSIGNMENT. 

1.  See  Joint  owners^  50 

2.  See  Admiralty,  12,  253 

3.  See  Admiralty,  14, 16, 19, 26. 

CONTINUITY  OF  VOYAGE. 


See  Admiralty^  36, 

CONVEYANCE. 


453 


1.  Under  the  land  lav  of  Virginia, 
the  whole  legal  estate  and  seizin 
of  the  commeiiwealth  pass  to  the 
patentee,  upon  the  issuing  of  his 
patent.     Green  v.  Liter^  232 

2.  A  conveyance  of  wild  or  vacant 
lands  gives  a  constructive  seizin^ 
thereof,  indtfed^  to  the  grantee, 
afod  entiUcs  hhn  to  aU  the  legal 
remfdieft  incident  to  the  estate. 
Green  ».  lUier^  232 

S»  Uad^r  a  ^mvt$Mxiott  tsking  ef- 


fect under  the  atati^e  of  uses,  the 
bargainee  has  a  complete  seizin  in, 
deed  vithont  actual  entry  or  livery 
of  seizin^    Green  v,  JUter^       234 


CREDITORS. 

9 

See  Columbia y  1» 

D. 
DEBTOR. 
See  hiBOlventy 

DEBTS. 
See  Lands y  1, 

DEMURRER. 


«?  36 


431 


66 


A  special  plea,  which  amounts  to 
the  general  issue*,  is  had  upon  «^ 
cial  deaturrer.  Ton  J^es*  v.  For* 
rest.  $1 


BBPOSITION. 


See  Evidence^ 


76 


DEVISiE. 
Secf  Landf  1, 

DOMICIL. 
See  Admiralty,  11,.  15,  20^ 

DUTIES. 
See  Admiralty ^  23, 

E. 
EMBARGOl 
See  ColiectoTf 

ENF.MY. 


66 


398 


94 


See  Admiralty,  2,  4, 5,  6,  7,  8,  9,  10, 
i:,  12,  14,  15,  16,  18,  19,  20,  21, 
22,  25.  26,  2r,  28,  29,  30,  31,  32, 
33,  34,  55,  37,  S8r  •' 
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EQ0ITY. 

1.  If  the  case  be  clear,  a  Court  o£< 
equity  will  interpoie   to  quiet  the 
Uilc.  Alexander  V,  Pmdleton^  462 

2.  See  Purchaser,  2,  3,  462 

3.  Sec  Specific  performance^       471 

EVIDENCE. 

It  is  a  fata^  objection  to^a  deposition, 

taken  under  the  30/A  9ection  of  the 

judiciary  act  of  1789,  that  it  was 

Qpened   out  of  Court.     Beale  v. 

2'hompion  and  Mari»^  70 


EXCHANGE. 
See  Insurance^ 

EXECUTOR. 


55 


1.  See  Mminiittratton^  9 

2.  If  a  judgment  be  rendered  against 
one  as  executor,  who  is  not  execu- 
tor, it  does  nnt  bind  the  esiate  of 
the  testator,  and  an  execution  up- 
on such  a  judgment  could  not  le  • 
gaily  be  levied  upon  such  estate. 
Griffith  V.  Fraiier^  9 

3.  By  the  law  of  South  Carolina  ad- 
ministration durante  absentia  tet- 
tatoria  cannot  be  granted  after 
probate  of  the  will  and  letters 
testamentar>  granted.  Griffith  v, 
Frazier^  10 

.4.  See  Bankrupt,  I,  2,  35 

5.  If  an  executor  do  not  cause  him- 
self to  be  made  party  to  a  suit 
brought  in  the  life  time,  and  in  the 
name  of  the  testator,  and  pending 
at  his  death,  it  is  to  be  considered 
as  a  voluntary  abandonment  of  the 
"  action,  sj^s  to  exclude  the  execu- 
tor from  the  benefit  of  the  equity 
of  the  exceptions  to  the  statute  of 
limitations.  Richards  v,  Md,  In, 
Co.  85 


F. 


FORFEITURE. 

Sec  Admiralty^  23,  24* 


FUNDS,  WITHDRAWING  OF 

1.  See  Admiralty^  5,  169 

2.  Queref  whether  goods  ^rchased 
before  the  war  by  a.  citizen  of  the 
United  States  for  the  purpose  of 
withdrawing  funds  from  En^and 
to  the  United  States  are  good 
prize.     The  Mary,  383 

FURTHER  PROOF. 

1.  See  Admiralty,  16»  17, 18, 22. 

2.  The  Mary ^  ^St 

G. 
GENERAL  ISSUE. 

1.  In  a  writ  of  right  the  tenant  caar 
not,  in  Kentucky,  give  in  evidence 
npon  the  general  issue  any  matter 
oi abatement   Green  v.  Liter ^  231 . 

2.  Under  the  act  of  Virginia  of  1786^ 
the  tenant  in  a -writ  of  right  may 
plead  any  special  matter  in  bar,  or 
give  it  in  evidence  under  the  gene- 
ral issue.     Green  -v.  JJ/er,       231 

GRAl^. 


1.  See  Conveyance,  1, 1?,  3, 

2.  See  A99ignment, 


229 


INSOLVENT. 

1.  See  Columbia,  2,  36 

2.  In  case  of  insolvency  the  United 
States  are  not  entitled  to  priority 
of  payment,  unless  the  insolvency 
he  a  legal  and  known  insolvency 
manifested  by  some  notorious  act 
of  the  debtor,  pursuant  to  law. 
Prince  v,  Bartlett,  431 

INSURANCE. 

1.  Where  a  technical  total  loss   is- 
sought    to   be    maintained     upon 
the  mere  ground  of  deterioratioa 
of  the   cargo,  at  an  i  n  termed  fate- 
port,  to  a  moiety  of  ita  value,  aA 
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fltterioration  of  tnemorandum  ar- 
ticles mast  be  excluded  from  the 
estimate.  Therefore,  ih  a  cargo 
of  a  milted  character,  noabandon- 
Inent,  for  mere  deterioratidh  in 
value  during  the  voyage,  can  be 
valid,  unles?  the  damage  on  the 
non  memorandum  articles  exceed 
a  moiety  of  the  i^hole  cargo  in- 
cludmg  the  memorandum  articles. 
Marcadier  v.  Ches,  In.  Co.        39 

&,  Where  the  general  owner  of  a 
ship  retains  the  possession,  com* 
mand  and  navigation  of  the  same, 
and  contracts  to  carry  a  cai^go  on 
freight  for  the  voyage,  the  charter 
party  is  to  be  considered^  as  a 
mere  affreightment  sounding  in 
Covenant^  and  the  freigHler  is  not 
clothed  with  the  character  or  le- 
gal responsibility  of  ownership; 
In  such  case  the  general  owndr  is 
also  owner  for  the  voyage  ;  and  if 
he  be  the  master  of  the  vessel  he 
is  incapable  of  committing  ban^a- 
try.    Marcadier  v,  Chea,  In,   Co, 

40 

3*  Whep  a' cargo  is  insured  b^  di- 
vers pc^icies,  in  some  of  which 
the  rate  of  exchange  is  fixed  at 
which  the  prime  cost,  of  the  cargo 
shall  be  valued ;  in  ascertaining 
the  amount  of  the  interest  of  thci 
insured,  upon  settlement  of  those 
policies  in  which  the  rate  of  ex- 
change is  fixed,  the  whole  cargo  is 
to  be  valued  at  that  rate  of  ex- 
change without  regard  to  the  rate 
of  exchange  by  which  the  value 
may  have  been  ascertained  in  the 
other  policies.  Pleatants  v,  Md, 
In,  Co,  56 

4,  If  a  policy  insures  against  *'  un- 
"  lawful  arrests,  restraints  and  de- 
*•  tainments  of  all  kings,  princes," 
tec,  the  (qualification  **  unlawful** 
extends,  m  its  operation,  as  well 

.  to  ••  restraints  arid  detainments** 
as  to  *^ arrests;**  and,  in  such 
case,  a  detainment  by  a  force  law'- 
fully  blockadinig  a  port«  is  hot  a 
peril  insured  against  by  a  policy 
containing  a  warranty  of  neutrali- 
ty.   MCall  V.  Marine  In.  Qq.  59 

foil.  VUI. 


5.  A  poHcy  tin  goods  to  be  safely 
landed  at  Leghorn,  is  discharged 
by  landing  them  at  the  Lazaretto  ; 
that  being  the  usage  of  the  trade. 
Grade  V.  Marine  In,  Co,  73 

6.  Quere^  whether  ransom  can  be 
recovered  where  there  is  a  war- 
ranty against  particular  av^age  f 
Grade y.  Marine  In,  Co,  7S 

INSTRUCTIONS. 

See  Admiralty^  Sf,  28^  421 


J. 


JOINDER  IN  ACTION. 

* 

1.  See  Matetnenti  2,  3,  4,  5,  6i    230 

2.  See  Joint  merchants,  2^  30 

3.  See  Joint  owner s^  1,     '  50 

JOINT  MERCHANTSi 

1.'  A  promissory  note  given  by  one 
member  of  a  commercial  company 
to  another  member,  for  thfe  use  of 
the  company,  will  maintain  an  ac- 
tion at  law  by  the  promisee  in  hial 
own  name  against  the  itlaker. 
Van  Kess  v,  Fot^rest^  3o 

2.  If  the  declaration  be  u^on  a  joint 
note,  and  the  Dcsfendant  plead 
that  it  is  the  separate  note  of « one 
of  the  Defendants,  and  was  givent 
to  and  accepted  by  the  Plaintiff  in 
full  satisfaction  of  the  debt,  the 
plea  is  bad  on  special  demurrer, 
because  it  amounts  to  the  general 
issue.     Van  J^ess  v.  Forrest ^     31 

3.  See  Admiralty^  12,  13,  253 

JOINT  OWNERS. 

1.  If  two  joint  owners  of  wercharidize 
consign  it  to  a  merchant  for  sale 
and  inform  him   that  e^ach  owns 

»  one  moiety  i  and  if  they  give  se- 
parate and  variant   instructions, 

,  each  for  his  oWn  moiety,  one  of 
the  consignors  alone  may  maintain 
a  separate  action  against  the  con- 
signee for  a  vioration  of  his  sepa- 
rata inttructions.  Hall  v,  idgh^  so 

$2 
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%  See  Mmifmtty,  19, 13, 

IDURNEYS  ACCOUNTS. 

At  common  Uw,  no  action  cnold  be 
rrncwcd  by  Journeys  nccoonts  io 
CAW  of  volttntnry  nbandoament. 
Jiukmrds  v.  Md.  In.  Co.  85 


353    4.  See  Atdgnrntrntj 


37t 


LAZARETTO. 
See  huM^anee^  5, 

LEGHORN. 


7S 


75 


JUDGMENT. 


See  Executor^  2, 


9 


JURISDICTION. 


1.  Tbe  acts  of  a  tribunal  upon  a 
subject  nat  within  iu  jurisdiction, 
are  voiA     Griffith  v.  Frazier,     9 

%  The  ChtMiit  Courts  of  the  United 
States  have  jurisdiction  in  writs  of 
firht  where  the  properly  demand- 
ed exceeds  500  dollars  in  value;  • 
and  if  upon  the  trial  the  deman- 
dant recover  less,  he  is  not  to  be 
allowed  his  costs ;  but,  at  tbe  dis- 
cretion of  the  Conn,  may  be  ad- 
judfred  to  pay  costs.  Green  if. 
Uter,  229 

K. 
KENTUCKY. 

See  WHt  qf  right.  229 

L. 

LANDING  OF  GOODS. 

See  MnUrQlty,  3,  110 

LANDS. 

1.  Under  the  statute  of  Virginia  re- 
qiectinf;  wills,  it  is  necessary  (in 
tfder   that  lands  acquired  after 

\  ihe  date  cf  the  will  may  pass  by 
the  will)  that  the  mtention  of  the 
testator  should  clearly  appear  up- 
cfi)  the  face  of  the  wall.  Smith  v. 
J^drington^  66 

3.  See  Columbia,  2,  3,  98 

^.^IVriffifrigAf,  -   329 


See  InMuraneCf  5, 

^       UEN. 
See  Jdndrolty,  16,  35,  335,  418 

'  LICENSE  OF  THE  ENEMY.' 
Sec  jidmiraliy,  5,  7,  8,  9^ 
LIMITAnONSi 

1.  An  acknowledgment  of  the  nri- 
ginal  justice  ot  the  claina  is  not 
sufficient  to  take  the  case  ool  of 
the  statute  of  limitations ;  the  mc- 
knowledgment  must  go  to  the  £ict 
that  it  is  still  due.  Clementaon  id. 
WilHanu^  72 

2.  The  stattate  of  lioiftatidns  is  en- 
titled to  the  same  respect  as  otter 
statutes,  and  ouf^t  bqI  ta  \ie  ex- 
plained away.  ClewwnU^n  v.  Wil^ 
Uams^  72 

3.  Quere^  whether  the  acknowledg- 
ment by  onle  partner,  after  die 
dissolution  of  the  partnersilt^  is 
sufficient  toiake  a  case  ant  of  tibe 
statute  of  Hmitations?  Clement- 
8onv.  WUHanu^  72 

4.  If  an  executor  do  not  €:ause  hiaa- 
self  to  be  made  patrty  to  a  soft 
brought  by  his  tesvaUMP  in  ^%  'i&t 
time  and^nding  at  his  death,  he 
cannot  maintain  a  new  suit  under 
the  equity  of  the  Exceptions  in  the 
statute  of  liinitations.  Richarda 
V.  Md,  In,  Co,  85 

5.  See  Journey's  accotir^ff  SS 

6.  See  Columbia,  2,  98 

7.  In  Vii-ginia  a  possession  of  thir^ 
years,  under  some  circumstances, 
and  ot  iif^  years,  under  i^ny,  con- 
stitutes a  title  againat  all  jthe 
world.  Mexunder  v.  Pendle- 
tony  469 


# 


INBBXi 


ftM 


8,  Afi  adversary  po^ssiob  of  50 
years,  althoiigh  ifith  knowledge 
of  a  better  title,  is  a  good  defence 
against  that  title,  Alexander  v, 
Pendleton^  462 

9.  A  purchaser  without  notice  has  a 
right  to  join  his  adversary  posses- 
sion to  the  ostensible  adversary 
possession  of  his  vendor,  so  as  to 
give  himself  the  benefit  of  the  sta- 
tute of  litnitations.  Alexander  V* 
Pendleton^  462 

M. 


MARYLAND. 


See  Columbia^  2,  3, 


98 


MEMORANDUM  ARTICLES. 
See  Insurance^  1,  39 

MONEY  HAD  AND  RECEIVED. 

See  Co/um^ta,  2,  98 

V 

MORTGAGE. 


See  Columbia^  1, 


3« 


N. 


^NATURALIZATION. 

See  Admiralty,  15,  ^335 

NONIMPORTATION. 

See  Admiralty,  10,  ^J 

NON-INTERCOURSB  ACX 

1.  Quere,  whether  the  non-inter- 
course act,  as  it  regards  Qr^t 
Britain,  was  not  merged  in  the  law 
of  war.     The  Rafiid^  164 

%,  The  forfeiture  of  goods,  for  the 
violation  of  the  non-intercourse  act 
of  March  1st,  liB09,  takes  place 
upon  the  commission  of  the  offence 
and  avoids  a  subsequent  sale  to  an 
innocent  purchaser,  although  there 
mav  hav^  been  a  rejpilar  permit 


for  landing  thegoo^  and  although 
the  duties  may  have  been  paid. 
United  States  v.  1960  ba^^s  €f 
coffee^  398 

3.'  Same  point  as  to  the  act  of  28th 
June,  1809,  eh.  9,  $  3.  Tht  briff 
Mars,  ..'.''    4i|l 

NON-TENURE. 

See  Abarement^  3,  3,  4, 5, 6,       23f 
■   '       *       NOTICE- 

1.  A  purchaser  witA^  Bodce  is  nro- 
tected  by  his  vendor's  want  ot  no- 
tice. Alexander  v.  p0n^e$9n%  469 

2.  See  JJmitationa,  8,  %  46^ 

O. 

ORDERS  IN  COUNCIL. 

See  Admiralty i  29,  431 

ORDINARY. 

See  Administratort  9 

ORPHAN'S  COURT. 


S^e  Ajtfieult  i$ 


251 


P. 


PARTNERSHIP. 

t.  See  Joint  mer chant 9t  1>  9^ 
3.  See  LdmitationSi  S» 

PATENT. 

1.  See  Conveyance i  1% 

2.  See  ^issignment, 

PERMIT. 

S|Be  44mrfiity,  U 

PLEADING. 

1.  See  Joint  mercharitt^  1, 3» 
,2.  See  f^dflt^rirtewr, 


30 


839 
37t 


169 


^0 
929 
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DfVEX. 


POUCt. 
See  /nttifviice,  3, 4«  5, 

P0SSK8SI0N. 


$$,59 


1.  See  irnV  </  rijrA/*  9.  10,  11, 15, 

16, 17,  229 

S.  bee  Lbmtationt,  7,  6,9,  462 


43t 


PRACTICE. 
h'rii  J  nghu 

PRESIDENT. 
See  Mmiraiiy,  2T,  28, 

PRIORI  IT. 
See  Jrpaotvcnt,  3, 

PRIVATEERS. 
See  Admiralty,  21,  27,  28. 


See  Admiralty,  2,  4,  5,  6, 7, 8,  9,  10, 
11,  12,  14,  15,  16,  ir,  18.  19,  20, 
21,  22,  25,  26,  27,  28,  29,  30,  31, 
p2,  33.  34,  35,  36,  37,  iS8,  and  the 
case  ofthe  Aibry,  388 

PROBATE. 

1.  Sec  AdminUtration^  0 

d.  See  Executor,  2,  3,  9 

S..  See  Afif^eal,  1,  251 

PROMISSORY  NOTE. 

Bee  Joint  Titer  chant  9, 1, 2,  30 

PURCHASER. 

1.  See  Alexandria,  ^3 

9.  A  purchaser  with  notice  is  pro- 
tected by  hisAendor's  wanr  of  no- 
tice Alexander  v  Pendleton,  462 
3.  A  purchaser  viihout  notice  has  a 
righ'  to  J  ID  hiS  adversary  posses- 
uon  to  the  ostensible  adversary 
l^sessioQ  of  his  ven4or,  so  as  tp 


give  himself  ttie  benefit  of  the  sta-t 
tute  of  limitatioDB.  AUxander  v. 
Pcndlet(m,  462 


R. 


RANSOM. 

See  In9urance,  6, 

REGISTESl. 


229     See  Admiralty,  13, 

RELATION. 
421     See  Admiralty,  23,  24. 

REVENUE 


25S 


See  Mmiraliy,  1,  23,  24. 

RIGHT,  WRIT  OF 
See  Wnt  f^f  right, 

RUBLE. 
See  /n«ttronce>  %, 

S. 
SALVAGE. 
See  Admiralty,  10, 

SCIRE  FACIAS. 


55 


221 


By  the  law  ti  South  Carolina  the  30 
day  rule  is  substituted  for  ^  acirt 
faciae  on  a  judgment  in  those  cases 
only  where  lapse  of  time  prevents 
the  Plaintiff  from  suinj^  out  execu- 
tion.    Griffith  V.  Frazier,  It 

SEIZIN. 

See  Writ  of  rights  9,  10, 11, 15, 16, 

.^7,  229 

SHIP,  AMERICAN. 
%et  Adndralty,  I3»  354 


S53 


SHIPPER. 

V 

See  Admiralty y  12, 

SOUTH  CAROLINA. 

See  Scire  facias^  9 

SPECIFIC  PERFORMANCE* 

After  a  lapse  of  7  years  ttie  Court 
will  reiuse  to  decree  a  speciiic 
performance  of  a  contract,  in  the 
part  execution  of  which  the  Com- 
plainants, or  those  under  whom 
^ey  claim,  have  expended  large 
sums  of  money,  although  the  first 
defeult  was  on  the  part  of  the  De- 
fendant, and  Although  it  be  proba- 

'  ble  that  the  failure  of  the  Defen- 
dant, in  that  respect»  has  prevent- 
ed the  conlpl^tion  of  the  execution 
of  the  contract  on  the  part  of  the 
Complainants ;  circumstances  ha- 
ving so  changed  that  neither  party 
could  derive,  from  the  execution 
of  the  contract,,  all  the  benefits 
which  were  at  first  exfiected. 
Pratt  V.  Carroll^  471 

STATUTE  OF  USES. 

See  Conveyance,  3,  234 

STOPPAGE  IN  TRANSITU. 

See  Admiralty y  14,  25,  26, 

SUPPRESSION  OF  PAPERS. 

See  Admiralty y  33,      .  4(34 

SURPLUS  LAND. 

See  Aaaignmenfy  371 

SURVEY. 

See  Assignment^  371 

SUSPICION. 
Sep  Golleetor,  94 
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T. 
TAXES. 

See  Alexandria^  5$ 

TENURE,  JOINT 
See  Wnt  of  right,  2,  4,  5,  14,      229 

TENURE,  SOLE 
See  WrU  of  right,  3,  4, 5, 14,      22^ 

TITLE. 
See  lAmitatioha,  7,  8, 9,  462 


TRADING  WITH  THE  ENEMY. 

See  Admiralty,  4,  5,  7,  »,  9,  11»  12, 
14,  15, 16^  18,  19,  20,  21,  25,  26^ 
29,;  30,  32,  34,  35,  36. 


TRUSTEE. 

• 

See  Columbia,  1, 

36 

u. 

UNITED  STATES. 

1.  See  Admiralty^  21, 

2.  See  Insolvent,  2, 

• 
382 
431 

USAGE  OF  TRADE.  . 

See  Insurance,  5, 

rs 

USES,  STATUTE  OF 

See  Conveyance,  3, 

234 

V. 

VACANT  LANDS, 

1.  See  Columbia,  3, 

2.  See  Conveyance,  1,  2,  3, 

99 

229 

VENDEE. 

1.  See  Admiralty,  23,  24. 

2.  See  Alexandria, 


53 
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patentee,  upon  the  issuing  of  his 
patent.     Green  v.  Liter^  2f32 

11.  A  convjsyance  of  wild  or  vacant 
lands,  gives  a  constructive  seizin 
thereof  in  deed  to  the  grantee,  and 
attaches  to  him  all  the  legal 
remedies  incident  to  the  estate;  a 

fortiori,  this  principle  applies  to  a 
patent.    Green  v  Liter^  233 

12.  In  Kentucky  the  patent  is  the 
completion  of  the  legal  title ;  and 
it  is  the  legal  title  only  ^hat  can 
come  in  controversy  in  a  writ  of 
right.     Gr^en  v.  Lttert  233 

13.  A  better  subsisting  title  in  a  third 
person  is  no  defence  in  a  writ  of 
right.     Green  v.  Liter ^  233 

14.  If  tenants  claiming  different 
parcels  of  land  by  distinct  titles, 
omit  to  plead  that  matter  in  abate- 
ment, and  join  the  9?u«f,  it  is^n 
admission  tii9,t  they  are  jmnt-te- 
nants  of  the  whole ;  and  the  ver- 
dict, if  for  the  demandant  for  any 
parcel  of  the  land,  may  be  gene- 
ral that  he  hath  more  mere  right 


to  hold  the  same  than  the  tenants  ; 
.  and  if  of  any'  parcel  for  the  te- 
nants, that  they  have  more  mere 
right  to  hold  the  same  than  the 
demandant.    Green  v.  Liter ^    233 

15.  If  a  man  enter  into  lands,  having 
title,  his  seizin  is  not  bound  by  his 
actual  occupancy,  but  is  held  to 
be  CO- extensive  with  his  title.  But 
if  A  man  enter  without  title,  his 
seizin  is  confined  to  his  posaessioa 
by  metes  and  bounds.  Green  tt. 
Liter,  534 

16  An  entry  into  a  parcel  which  is 
vacant  will  not  give  seizin  of  a 
parcel  which  is  in  an  adverse 
seizin ;  but  an  entry  into  the  last 
parcel  in  thie  name  of  the  whole, 
will  enure  as  an  entry  into  the  va« 
cant  parcel.  Green  v.  Liter y    2a4 

17.  By  a  conveyance  taking  effect 
under  the  statute  of  uses,  the  bar- 
gainee has  a  complete  seizin  ir^ 
deed,  without  actual  entry  or  live- 
ry of  seizin.    Green  v.  JMer^  234 
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